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WILLS  AND  CODICILS: 


CHAP.  I. 
OF  MAKING  AND  PtTBLISHING  WILUS. 


.  PART  L 
Progress  of  the  Law. 

AlIENATIOKS  to  take  effect  after  death,  can  only 
be  the  practice  of  an  advanced  period  iii  the  pro- 
gress of  society ;  after  the  hand  that  held  and 
maintained  the  possession  i^  withdrawn,  to  permit 
the  will  of  the  proprietor  to  direct  the  succession, 
implies  a  conception  of  the  sacredness  of  property, 
and  a  state  of  prder'  and  security  which  does  not 
exist  in  the  beginnings  of  nations  (1).     It  appears 


(1)  Omnino  rationi  naturaR  refiugtuU,  oRcul  jus  tut  ttattundi 
de  r^u}  tms  itdf  ut  voluntas  poit  mortem  valere  incipiat ;    M 
jam  vette  dtiuiet  mars  owuua  solvit.  Hert,  Ekm.  Polit.  fiars  8.  sect, 
Ihf  53.     Fid.  Finn.  Comm.  tit.  Js  Ust.  or£n. 
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doubtful  whether,  among  the  Romans^  before  the 
intrdduction  of  th$  iarvv^  of  (he  twelve  tables^  or 
among  the  Atlienians  before  the  legislation  of  Solon^ 
the  direct  testamentary  disposition  even  of  move- 
ables was  tllow^il;  and  mntrng  the  ancient  Ger-> 
mans  it  appears  that  the  children  succeeded  to  the 
possessions  of  the  parent^  and  that  he  had  no  power 
to  alienate  them  hj  his  wiiL  If  he  had  no  children, 
the  steps  in  the  order  of  inheritance  and  succession 
were  ihepatres  pairui  avunculi  (2). 


tertS^/I^*,       (2)  The  racceMion  to  the  heirt  of  the  body,  and  in  case  of  the 
ia  die  Roman      defect  of  rach  repretentatirety  to  the  next  in  proximity  qf  blood,  if 
upniaenoe.      ^^^  ^  j^^  ^^  oatnrey  teenit  so  to  correspond  with  its  dictates,  that 
history  hardly  carries  us  back  to  a  time  when  the  notion  and  admis- 
sion of  this  claim  did  not  prerail  among  mankind.    The  suggestions 
of  a  conunon  feeling  appear,  therefore,  to  have  made  this  an  uhiTer* 
sal  rule  of  transmission,  and  to  have  established*  it  in  communities 
widely  separated  by  time  and  place.    Thus  the  rqiresenution  in 
the  channel  of  blood  and  proximity  seems  to  hare  had -its  foundation 
higher  than  any  positire  institutions,  though  to  positive  institutions 
W«  must  of  course  refer  thr  modifications  of  this  rule  of  succession  | 
jwhicb,  indeed,  has  been  so  variously  ordered,  -that  no  two  nations 
exactly  resemble  each  other  in  their  institutions  regarding  it. 

That  the  right  of  controuling  this  succession  by  the  private  will  of 
the  possessor,  was  the  product  of  an  improved  period  of  legislation, 
there  is  much  concurrent  testimony  to  shew.  Till  the  legislation  of 
Solon,  the  Athenians  did  not  possess  this  privilege,  as  it  appears 
from  many  authorities,  particularly  from  Plutarch,  in  his  life  of  Solon, 
page  196,  edit.  Bryan,  and  the  orations  of  Isseus,  especially  de  PM* 
locUmonu  HereMtate ;  nor  according  to  Seldeo  dc  Succeu  de  ion. 
Niir.  c,  94.  did  it  exist  among  the  ancient  Jews  ;  nor  as  wc  leajo 
from  Tacitus  de  mor.  Germ.  r.  20,  among  the  Gennans  in  his  day. 
The  tenderness  which  continued  to  prevail  among  the  Romans 
for  the  legal  heir  is  strongly  (^iplayed  in  tlieir  provisipns  by  the  laws 


pAxt  t.  Progress  of  the  Lxw. 

If  the  power  of  disponDg  of  land  by  will  war 
exercised  by  our  Anglo-Saxon  ahceston^  it  seems 


Fwna^  Voctmuii  and  FalcidtOf  and  more  pointedly  perhape  by  their 
remedy  of  ^uerda  moffUioti  teitameniu  wherever  a  will  was  made 
against  the  order  of  natural  affecdon,  without  reasonable  caiise. 

With  respect  to  the  question  how  iar  the  ri^t  of  disposition  by 
will  existed  among  the  Romans,  before  the  laws  of  the  Twelve 
Tables,  there  seems  to  be  much  variety  of  opinion.  The  text  of 
Jusdnian  propounds  the  order  in  which  the  form  of  the  teitamenti 
futio  proceeded,  which  the  student  will  consult,  with  pleaaive,  in  the 
Commentary  of  Vbnius,  edited,  with  notes,  by  Heineccius,  in  the 
dtle  de  Testameniii  Or£nan£i,  It  appears  that  the  most  ancient 
mode  of  making  a  testament,  among  the  Romans,  was,  by  converting 
a  man's  private  will  into  a  public  law,  for  such  seems  to  have  been  the 
olject  and  intention  of  the  promulgation  or  celebration  of  a  testae 
ttent  in  the  calatis  comuiuf  L  e*  in  the  presence  of  the  Roman 
people  summoned  before  the  Sacerdotal  College  jl^  curias.  And« 
according  to  Heineccius,  these  assemblies  were  not  convened  apedally 
tot  the  puipose  of  giving  sanction  to  wills,  sed  hgum  ferendarum  ma^ 
gutratuurnqtucr^ttdarumcittua  mmo  eiebalia  negotiafuhRcOf  leOump 
JuuemtjtuRciot  He* 

Thus  was  this  private  disposition  by  testament  of  the  property 
of  an  inctividual  promulged  and  ratified  in  the  same  manner  as  a  public 
law ;  and  for  this  reason  the  tatanuntt  f^ctio  has,  in  the  text  of  the 
imperial  law,  been  said  to  be  nonprivati  sed puhlicijuruy  Z)*  28.  r.  S. 
and  again  by  Ulpian,  it  is  said,  Icgatum  estf  quod  U^  mod<H^esta* 
mmto  niinquiturf  Ulfu  tit,  S^.  §  1. 

Another  form  of  testament  which  existed  antecedently  to  the 
laws  of  the  Twelve  Tables,  was  that  called  testameaium  firoctnctum 
or  in  /uroeinctut  which  was  the  privilege  only  of  those  who  were  on 
the  eve  of  going  to  battle,  or  girt  for  the  war,  with  the  uncertainty 
on  their  minds  of  their  ever  returning,  and  was  among  the^imniunidea 
in  regard  to  property  conferred  by  the  Romans  upon  the  defenders 
of  their  country. 

But  as  the  comitia  were  held  but  twice  a  year,  so  that  a  man  might 
be  surprised  by  sickness  without  having  the  opportunity  of  thus  sokm- 

3  2 
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much  less  UkiBlyi;tRat  it  originated  with  themi^lveF, 
than  that  tbey  adopted  it  /rom  those   laws  which 


^.  j^ 


>» 


nizing  his  last  will-,  and  the  attendance^ upon  tfiese  public  ifssemblies 
was  often  difHi^utt  or'  impos'sible  to  the  aged  axM  infirm ;  and  fhrther- 
more,  as  women  were  \)y  Hiese  forms  precluded  m>m  making  any  testa- 
menty  as  not  niiving  afay  communion  ^i^^  these  conutta^  according  to 
GelliuSy  lib.  5.  c'lPy  a  (hird  method  was  struck  outV  which  might 
facilitate 'the  uTtimate  disposal  of  prtirate  property  to  all  descriptions 
of  persons,  otherwise  competent ;  and  this  last  method  was  called  the 
test  amentum  per  as  et  Uhram^  which  was  a  fictitious  purchase  of  the 
family  inheritance  or  heirship,  by  rqoney  weighed  in  a  balance,  and 
tendered  by  the  intended  inheritor  to  the  testator,  before  witnesses. 

Thus  it  is  said  to  be  Imago  vettuti  maris  in  vendltione  atque  aliena^ 
iione  rerum  manci/u,  qu^  uno  verbo^  manctfiiitio  £dtury  nimirum  ut  Is 
In  quem^ hie  res  transferehantury  eas  tmeret  domino  are  et  libra f 
appenso  ei  rejx»  ;^ff^v  uffmmo  uno»  And  it  seems  that  this  fictitious 
proceeding  was  stiH  retained  aftQr  the  prbmulgatiioh  of  the  Jaw  of  the 
Twelve  Tables  had  authorized  the  making  of  wills  by  the  clause 
of  juUerfam,  uti  legassit  £5f^.  itajus  esto;  for  it  was  still  regarded  as 
necessary,  to  r^se  die  will  of  a  private  man  to  a  level  with  the  laws 
'of  the  state,  that  it  should  take  the  shape  of  a  strict  legal  transaction 
inter  vivos  s  for  testandi  de  pecunla  sua  legihus  certis  facultas  est  per* 
missa^  non  autem  juris  dictionis  mutare  formam^  vel  juri^  publico  de* 
rogare  cuiquam  permissum  est.  C*  6.  23.  13.  The  two  former 
methods,  by  the  testamentum  in  procinctuy  and  calatis  comitiis,  were 
thrown  into  total  disuse,  by  tlie  testamentum  per  as  et  libram  /  but 
this  last  form  of  willing  again  made  way  for  others  of  a  more  conve- 
nient description. 

The  methods  above-mentioned  were  referible  to  the  jus  civile^  or 
as  we  express  it,  the  law  of  the  land;  but  from  the  edict  of  the  praetor, 
other  forms  at  length  were  brought  into  practice,  by  virtue  of  which 
jus  honorarium^  the  mancipation  and  the  weighing  and  delivering  of 
money,  were  dispensed  with,  and,  in  their  stead,  the  solemnity  of 
signing  by  seven  witnesses,  was  introduced ;  xh^ presence  only  and  not 
the  signature  of  witnesses  being  necessary  by  thtjus  civile. 


Pabt  I.  Progress  of  the  Law.  '  V" 

the   Roman   government   had   established  and   left 
standing   in   this   country.      It  appeam,    however. 


■•r- 


At  length,  however,  by  gradiial'use -nnd  progreasive  alteratioos, 
at  tbe  text  bf  JStCfaii^  iifbfms'  iu,  the  kst  pr^toria  and  the  pis 
dvik  wprej  io^Knae  4^^A^9^'^P^r  ^4  %  Comppunded  re- 
gn]a|dbn.  took,  place,  wheieby  it  bec^e  regi^site  jto  the  valid  consti- 
ration  of  a  will,  that  the  witnesses  should  hfi  present  (the  presence  of 
witnesses  being  the  rule  of  thejtu  civile)  5  that  they  and .  also  the 
testator  should  sign,  according  to  the  superadded  institution  of  posi- 
tive  law;  and  lastly,  that  in  virtue  of  the  praetorian  edict,  their 

•dJa  should  be  affixed,  and  that  the  number  of  witnesses  should  be. 

•  •         •  •  .   » 

seven* 

Afterwards,  the  fiirther  solemnity  of  naming  the  heir  in  the 
testament  was  added  by  Justinian,  and  again  taken  away  by  the  same 
emperor,  in  Nov.  .11 9.  c.  9.  and  at  length,  the  excess'  of  testimony 
was' corrected  by  the  caAon^aw  in  the  pontifioite;  of^ Alexander!  th& 
Jtird^hy.  which  it  was^declaji^id  suffideiitto^  prpyct.a  (es^^t^by  two 
0^  tlu;ee.  witnesses,  die  parochial  minister  being  added ;  imfirobata 
€0tuHtutione  juris  civiTu  de  teptem  teMus  adhihendu  ut  nimit  longe 
recedente  ah  eo  quodscH/ttum  est — in  ore  duorum  vei  trittm  testium  itet 
amme  verhum^Sfvinh.G^,  DeuU  c.  \%: Matth*  c,  18.  which  reformation 
obtained  the  E auction  of  general  usalge. 

Swinburn  says,  that  this  institution  has  ^so  been  reformed  by  the 
general  custom  of  ihis  realm^  **  which  distinctly  requires  no  more 
than  two  witnesses,  so  they  be  freefrom  any  just  cause  of  exception;'' 
which  obseiration  he  repeats  in  several  places  of  his  treatise  on  wills, 
OD  the  aothority  of  Ltnwobd^  in  Statut.  Ferb.  Prob.  d^TesU  h  S* 
Provincial  Constit^  Cant,  Bracton  also  has  the  following  passage : 
**  Fieri  autem  debet  testamentum  Kberi  homms  ad  numu  coram  duobus 
velfdmrihus  wis  legalihus  et  konestisf  clericis  vei  laicis  ad  hoe  sfecia" 
Uter  eonwfcatisf  ad  probandum  testamentum  defuncts  si  ofiusfuerity  si 
de  tutamenio  duhitatur**  Bract,  lib.  32.  foL  61.  but  these  words 
import  ai  recommendation,  and  not  an  imperative  rule  ;  and  nothing 
•terns  now  to  be  better  understood,  than  that  a  will  oi  personalty 
needs  neither  the  attesUtion  of  witnesses,  or  the  testator's  seal  or 
signature;  and  though  written  in  another  hand,  yet  if  proved' to 
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pretty  certain^  that  this  testamentary  power  over 
land  did  not  surviye  the  Norman  conquest^  except  in 
particular  cities  and  boroughsj  where^  by  particu* 
lar  favour^  the  Saxon  institutions  were  suffered  to 
breathe  (2) :    it  ceased  by   the  operation  of  the 
feudal  system  of  property,  which  necessarily  ex- 
cluded all  voluntary  alienations  of  possessions  with 
which  personal  services  and  duties  were  inseparably 
connected  \      But  with   respect   to  moveables,  the 
testamentary  power  seems,  in   this   country,  with 
more   or  less  restraint,  to   havfi  been  exerciseable 
in   a  very   remote   period.      The  ready   mode  of 
authenticating  the  property  in  goods  by  the  posses* 
sion,  and  of  transferring  the  possession  by  manual 
delivery,  and  the  usufructuary  and  revocable  quality 
of  terms  of  years,  caused  them  at  an  early  period  to 
be  considered  as  proper  subjects  for  every  kind  of 
alienation.      But  though   testaments  of   moveables 
were  permitted  by   the  ancient  law  of  England, 
according  to  Glanville  and  Bracton,  yet  the  power  ex-=^ 
tended  only  to  one-third,  called  the  dead  man's  part ; 
which  limitation  seemed  to  prevail  in  London  and 
York,  after  it  had  fallen  into  disuse  in  other  parts  of 
the  kingdom,    till  at  length  by  sever^  stiitutes  the 

•  Vide  1  Eq,  Ca,  Abr.  401, 


have  been  writtea  according  to  the  testator's  instructioDf ,  and  ap^ 
proved  by  hiiOy  it  U  ^  gpod  will'  to  disppse  of  chattels.  Comps, 
i52,  et  seq. 

^2}  Whether  gavelkind  lands  in  Kent  were  deriseable  by  cus- 
tom seefDS  to  be  a  mat^r  in  dispute*  See  the  arguments  fro  it  con* 
in  Rob.  Gavel.  2S5t 


Past  L  Progrns  of  the  Law.  1 

testamentaiy  power  over  goods  was  thrown  generally 
open  (S). 

•  » 

According  to  the  author  of  the  Commenta- 
ries, ^'  by  the  ancient  common  law  of  the  land, 
and  which  continued  at  the  time  of  Magna 
Charta,  a  man's  goods  were  to  be  divided  into  three 
parts,  of  which  one  went  to  his  heirs,  or  lineal 
descendants,  another  to  his  wife,  and  the  third  was 
at  his  own  disposal ;  or  if  he  died  without. a  wife,  he 
might  dispose  of  otie  moiety,  and  the  other  went 
to  his  children.  If  he  had  no  children,  the  wife 
was  entitled  to  one  moiety,  and  he  might  bequeath 
the  other;  but  if  he  died  without  wife,  or  issue, 
the  whole  was  at  his  own  disposal.  The  shares  of 
the  wife  and  children  were  called  their  reasonable 
parts,  and  the  writ  de  rationabUi  parte  bonarum,  was 
given  to  recover  them. 

In  the  reign  of  Edward  the  Third,  this  right  of  the 
wife  and  children  'was  still  held  to  be  the  common 
law,  though  frequently  pleaded  as  the  local  custom  of 

Rntndnti  upop 
(8)  By  the  4th  W.  aod  M.  c  2.  penoM  within  the  V^o^^oce  of  ^^^^"^ 
Tork  may  diapose  by  will  of  all  their  penoDal  eatate,  in  ai  barge  and  cmtonit  of  York 
ample  a  manner  as  within  the  province  of  Canterbury,  and  eliewhere ;  ^n^y^td  by  W 
and  the  widows  and  children,  and  other  kindred  of  mich  testator,  are  t^tn. 
barred  of  their  chdma  under  the  custom.    But  the  citizens  of  the 
cities  of  York  and  Chester,  who  were  fieemen,  inhabiting  there, 
bebg  excepted  out  of  this  statute,  jthe  2d. and  Sd  Anne,  c.  5,  was 
made  to  repeal  this  exception,  and  to  put  them  upon  the  same  footing, 
in  this  respect,  as  persons  withm  the  province  of  York.    And  by 
the  11th  G.  1.  c.  18,  the  citizens  and  freemen  of  the  city  of  Lon* 
doa  are  also  enaUed  to  devise  and  dispose  of  their  personal  estate^ia 
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Berks,  Devoti,  and  other  couhties ;  and  Sir  Henry 
Finch  lays  it  down  expressly  to  b^  the  general  law 
of  the  land/ in  the  reign  of  Charles  the  First  But 
the  law  has  since  been  altered  by  imperceptible  de-p 
grees,  and  the  deceased  may  now  by  will  bequeath 
the  whole  of  his  goods  ani*  chattels,  though  it  would 
l)e  difficult  to  trs^ce  out  when  this  alteration  be^ 
gan 


*"(4) 


^  2  Bl.  Com.  491.2, 


Of  the  power 
of  bequeathing 
legacies  in  the 
dii&rcnt  stages 
of  the  Roman 


8Qch  manner  as  they  shall  think  fit,  except  where  they  enter  into 
any  agreement  on  marriage,  or  otherwise^  that  their  personal  pro* 
perty  fthajl  be  subject  to  or  distributed  by  the  custom^  In  cases  of 
intestacy,  t)ie  property  becomes  subject  to^  and  distributable  accords 
ing  to  the  custom. 

(4)  This  difference  in  importance  between  land  and  goods 
arose  out  of  the  principles  of  the  feudal  system.  According  to  the 
law  of  Rome,  no  such  difference  subsisted.  The  general  repref 
sentative  was  the  heir,  and  by  that  title  he  succeeded  as  well  to  the  ^ 
moveables  as  immoveables.  And  when  ^e  whole  substance  de- 
volved, the  difference  was  only  between  him  who  was  appointed 
heir  by  the  will,  and  was  called  the  hsret  iiutkuiuj*^  and  him  who 
succeeded  to  the  intestate  as  his  natural  heir.  It  has  been  endea^ 
voured,  in  a  preceding  note,  to  help  the  studtet  to  understand  the  na- 
ture of  this  appointment  of  an  heir,  by  will,  in  the  law  of  Rome,  before 
and  after  the  law  of  the  Twelve  Tables,  by  the  clause  **  uti  quisque 
hgassity  l^cJ*  (which  was  construed  to  comprise  the  hitredum  tnstt- 
tutioneSi  as  well  as  the  hgata)  confirmed  the  general  testamentary 
power.  A  slight  summary  of  the  practice  and  forms  of  bestow- 
ing particular  parts  of  a  man's  possessions  by  way  of  legacy,  under 
the  different  stages  of  the  Roman  law,  may  perhaps  be  not  unaccept- 
able. 


*  If  of  the  gc  ods  only,  he  was  called  bsrex  testamentaritu  ;  and  it  was  shewed 
by  Lord  Hardwicke  that  execiOwr  was  a  baxharous  term  iioknowa  to  the  civil  law>- 
3  Atk.  300. 


Part  1.  ,  Progi'ess  of  the  Law. 

Widi  respect  to  land^  the  feudal  siystem  was  long 
in  giving  way   to    the  encreasing  propensity    of 


The  legato  it  Jldei-cmmUsa  were  the  two  modes  l^ereby  the 
testamentary  disposition  of  property  in  ytorf^tiilar  things  was  effected  f 
in  contradistmction  to  a  gift  of  the  universal  inheritance  or  sabstanoo 
of  the  testator;  in  the  disposal  whereof^  and  in  the  institution  or  ap* 
pointment  of  the  uniyenal  heiTj  consisted  properly  the  icsiamaut 
/actio. 

Another  yery  important  distinction  between  the  Aaredltai  ix  tes* 
iamento  and  the  Ugatum  was  this-— that  the  latter  was  purdy  lucrathre, 
whereas  the  former  was  often  burthened  with  obfigationsy  and  some*' 
times  to  such  an  extent  as  to  be  thereby  rendered  unprofitable,  fij 
the  text  of  the  imperi^^  law>  the  legacy  or  legatuk  was  defined  to  be 
^  donatio  fuadam  a  dtfuncto  relicta,  at  harede  firastanda,*'  fnd 
great  stress  was  laid  by  the  commentators  on  the  word  *  quadamf 
as  impordng  something  having  the  quality  of  a  gift  in  some  respects^ 
$knd  yet  essentially  difiering  from  it  in  otkert^  A  gift  they  said  it 
could  not  be^  because  a  gift  was  properiy  a  transaction  between  two 
persons^  and  requiring  for  its  perfection  the  acceptance  of^  the 
diMiee. 

A  legacy  did  not  depend  upon  the  acceptance  of  the  legatee^  nor 
was  it  a  transaction  between  two  persons ;  it  was  the  creature  of  the 
testator's  will  only,  ambulatory  and  suspended  during  his  life.  In 
a  strict  sense»  indeed,  it  was  considered  as  expecting  the  acceptance 
or  assumption  of  the  inheritance  by  the  heir,  with  the  fvnctkm  be« 
longing  to  it ;  fiott  mortem  testatoris  adhuc  fieikd^  ab  additione  hare^ 
£tatii.  And  yet  it  was  qu^dam  donatio^  as  proceeding  from  the 
benevolence  of  the  testator,  and  conferring  a  tide  of  emohmeot 
ODif'^-^ittitiUf  mere  luerativus.  The  latter  words  of  the  defintdon 
*  ai  lutrede  fanettanda!  are  to  be  understood  as  implying,  that,  al- 
though the  fir-ofieriy  in  the  thing  bequeathed  passes  direcdy  to  the 
legatee,  i^poeie^eion  was  nevertheless  to  be  looked  for  at  the  hand* 
of  the  heir. 

We  learn  from  Justinian's  Institutes,  ///•  de  legattSf  what  were  the 
ancient  methods  and  forms  of  bequeathing,  which,  by  their  strict- 
ness and  technicality  imposed  great  difficulties  upon,  and  sometimes 
disappointed  the  wishes  of,   the    testator.    These  various  fonns 
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ijDclividiials  to  make  proviflions  that  were  to  take 
place  after  iieath.     It  seems,  however,  that  with  the 


g^ve  a  diYeriity  of  rights  and  remediei  to  the  kgataiy,  and  men 
of  unequal  efficacy  in  respect  to  the  diipoiing  power  of  the  testator; 
as  for  example^  by  one  form  a  testator  could  dispose  only  of  what 
was  already  his  own  property,  by  another,  he  could  dispose  of  the 
possessions  of  other  men,  proTided  they  were  saleable,  as  far  as  his 
assets  in  the  hands  of  the  heir  would  suffice  for  the  purchase :  some 
gare  a  right  of  action  in  r^m,  and  some  in  fier/onam.  These  and 
Other  particulars  respecting  them,  the  reader  will  find  well  exphuned 
in  the  Commentary  of  Vinniua,  tit.  de  Ugatu*  The  enquiry  is, 
bowerer,  only  a  matter  of  curiosity,  as  Justinian,  by  a  Knsible  law, 
reduced  these  various  fi^rms  to  one  and  the  same  operation. 

But  as  the  general  strictness  belonging  to  them  all  still  remained, 
though  the  intricacy  of  distmction  between  them  was  removed,  the 
same  Emperor,  by  a  stroke  of  liberal  policy,  levelled  the  distinction 
in  point  of  effect^  between  the  legata  and  the  Jidtt'commiiiap  and 
thereby,  the  rigid  forms  of  expression,  the  necessity  of  the  previous 
appcintmeut  of  an  heir,  the  testator's  inability  to  extend  the  benefit 
beyond  the  life  of  the  heir,  or  to  bequeath  it  by  an  instrument  less 
solemn  than  a  regular  testament,  or  codicil  confirmed  by  a  testa- 
meat,  were  all  removed,  and  the  same  indulgence  given  to  the  be- 
quest by  way  of  direct  legacy  f  as  to  that  which  was  efiected  through 
the  medium  of  a  trust. 

In  virtue  of  this  ordinance,  and  in  prosecution  of  its  spirit,  a  more 
liberal  interpretation  obtsdned  in  the  construction  of  testaments,  in 
which  from  thenceforward  the  intention  of  the  testator  was  the  prin- 
cipal object  of  enquiry,  and  a  numerous  description  of  persons  whom 
the  rigour  of  the  jus  eivilis  had  deemed  incapable  of  taking  by  way 
of  legacy f  such  as  the  banished,  the  childless,  persons  living  in  celi»> 
ba^,  and  strangers,  were  rendered  capable  of  taking  by  will,  and 
the  circuity  and  precarionsness  of  a  trust  were  avoided ;  and,  on  the 
other  hand,  to  equalize  the  advantages  respectively  belonging  to  the 
l^atA  and  theJUet^ommissOf  instead  of  the  extraordinary  and  some- 
6xQ^  dilatory  piocess  by  which  the  JUei<ommjsa  were  enforced,* 
tit  ordinary  remedy  by  the  atti^  €»  tatamsatQf  aod  eren  the  rri  i^ 
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consent  of  the  superiour^  the  feudatory  often  con* 
trived  to  alienate  by  a  donation  by  deed^  made  on  the 


£caiiof  in  the  caset  where  it  BffSedf  vrtxt  opened  to  all  detcriptioM 
of  legataries. 

The  dotuUio  causd  moriii  ia  a  title  of  the  civil  law*  and  of  oar  Qf  iii^  Amis»» 
own,  to  which  the  attention  of  the  diligent  atudent  should  he  di*i  ^^^  ^•^^ 
rected.  In  the  text  of  the  Institutet  of  Justtman,  lib.  ?»  it  ia  thua 
defined,  or  rather  deccribed:  Mortis  caaui  donatio  estf  qwe  propter 
mortufa  iusfuumem :  quum  juis  iia  donate  ut  it  quid  humankut  ei 
comtijgiintf  haberetiif  quiacci/ui:  sin  antem  npcr  vimssti  it  qtu 
domaviif  redfurtt:  vd  u  cum  doaationu  pMimsietj  out  prior  de* 
$uiirii  isf  cm  dondtum  sit.  H^  moriii  cauid  donotioms  ad  exemfdum 
kga$ontm  redacts  luutfur  omma.  Nam  cwn  pncedentibni  amhiguum 
Jueratt  utrum  donatiouiif  an  kgati  initar  earn  obtinire  oporteret^  et 
wtrtutqne  eaung  qumdam  habehat  iniigma^  et  oEi  adaSudgenm  earn 
neirahthattty  a  noHi  conttitutttm  eiip  nt  per  omnia  fere  legatii  connw 
meretur^  et  lic  procedatf  quern  ad  modum  nostra  comtitvtio  earn  for* 
maaoit,  Et  in  tummd  mortis  eauid  donatio  eitf  quum  magii  le  quis 
9eEt  haheref  quam  eum^  eui  donate  mapsque  eunty  cut  donatt  quam  i 
karedem  suumt  which  detcription  the  Emperor  Ulustratet  by  an  ex- 
anple  fixnn  the  Odyssey,  of  the  gift  of  Telemachus  to  Pirsros  (see 
also  other  examples  of  the  antiquity  of  thb  species  of  gift  in  Taylor's 
Elemenu  of  the  Civil  Law,  p.  586-7.) 

According  to  Vinnius,  ia  his  Commentaries  on  this  descriptioa 
of  the  donatio  causd  mortis  f  it  is  not  necessary  to  the  conatitutioQ 
thereof,  that  the  giver  should  be  in  actual  and  imminent  daagpr  of 
death,  bnt  it  is  enough  if  he  be  moved  by  the  general  consideration  of 
mortality*  loia  cogitations  mortalitatis  ex  lorte  humana^  provided  he 
expressly  declares  at  the  time,  that  he  gives  with  such  expectation 
and  intention,  otherwise  the  gift  will  be  construed  a  pure  and  simple 
donatio  inter  vivoSf  and,  consequently,  will  not  be  revocable.  The 
same  account  of  it  is  given  by  Swinbum,  in  the  seventh  section  of 
his  Treatise  on  Testaments  and  Wills.  But  in  our  courts  of  equity, 
the  description  of  this  species  of  ^donation  has  been  confined 
withm  narrower  bounds,  being  limited  to  those  cases  where  a  man 
lying  in  extremity,  or  bebg  surprised  with  sicknessi  and  having  no 
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bed  of  death,  mortis  causa;  which,  being  a  gift  Xo 
take  effect  in  point  of  fornii  dc  presenti,  though  its 


opportunity  to  make  his  will,  lest  he  should  die  before  he  can  make 
it,  gives  with  bis  own  hands,  his  goods  to  his  friends  about  him. 
This,  says  Loid  Cowper,  if  he  dies,  shall  operate  as  a  legacy,  but  if 
he  recovers,  then  the  pro|ierty  thereof  reverts  to  him."  See  Gilb. 
Eq.  Rep.  12;  IS.  Free,  in  Chan.  269;  and  see  3  P.  Wms.  358. 
X,P.  Wms.  405.  442.  1  Vez.  jun.  547.  The  reader,  however, 
will  find  in  Still  v»  Chapman,  2  Bro.  C.  R.  612.  a  dedsion  of 
Lord  Thorlow  on  this  subje^  bonfohnahle  t6  the  explanation  given 
in  Vinnius  and  Swinbum,  as  above-mentioned.  '*    * 

It  appears  <J[Uite'  dear,'  according  to  all  the  authorities^  that  there 
must  be  a  delivery  of  the  thing  by  the  giver  in  his  life-time ;  and  we 
observe,  that  Lord  Cowper's  expression,  in  the  case  6(  H^ges  v. 
Hedges,  3  Prec.  in  Chan.  26%  was  *'  gives  with  his  ewn^hands.*' 
And,  by  Lord  Hardwicke,  in  the  case  of  Shargold  v.  Shargoid, 
2  Vez.  431,  it  was  said,  that  the  delivery  must  be  actual^  and  that 
a  lymbolical  dtlxverj  would  not  do^  for  which  reason  his  Lordship 
held,  that  a  delivery  Of  receipts  for  S.  S.  Ann.  made  in  the  donor's 
last  illness,  and  expressljr  iti  contemplation  of  death,  was  no^  a  good 
donatio  moriu' causa;  consequently,  said  his  Lordship,' this  was 
merely  legatory,  and  amounted  to  a  nuncupative*  will,  'an'd  was  con- 
trary to  the  sutute  of  frauds';  for '  if ^ the  necessilfy^  for  ^delivery  be 
taken  from  the  thing,  it  remained  merely  nuncupative. 

Upon  t)ie  same  grround,  his  Lordship  held^diat  it  was  impos^ble 
to  make  a  donation  moriu  cau4d''o£^  stock  or  annuities,  because  in 
their  nature  they  were  not  capable  of /7^/W  delivery ;  and  that,  there* 
fore,  there  could  not  be  a'  gift  caus'd  moriu  of  them,  without  a 
fratujer^  or  something  aYnoundng  to  a  transfer.  And  upon  the  same 
principle  it  was  judged,  in  Miller  v.  Miller,  3  P.  Wms.  356,  that 
a  note  for  lOOl.  being  merely  a  chose  in  action,  could  not  be  the 
subject  of  a  donatio  cautA  mortii. 

But  still,  perhaps,  if  such  a  delivery  be  made  as,  in  gifts  inter 
vivoit  would  actually  transfer  the  property  in  the  thing,  and  give 
the  possession  in  law,  this  will  be  a  sufficient  delivery  to  support  the 
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real    effect  was  postponed    to  the   death    of    the 
grantor^  might  introduce   this  ambiguous  kind  of 


is 


act  as  a  dotmtio  mortu  caiua;  for  the  nature  of  the, thing  must  be  re* 
spected  in  all  tiansfers.  Thus  in  the  case  above  cited»  of  the  gift  of 
the  receipts  for  S.  S.  Ann.  it  seemed  to  be  admitted  by  the  ChaaceU 
lor^  that  the  transfer  of  the  stock  ittelf  would  hare  been  efiectual. 
Andy  perhaps^  Lord  Hardwicke  designed  in  the  case  above  dted  to 
deny  the  efficacy  of  a /yaiioA^ii/ delivery  only  where  the  thing  was  sar* 
cepdUe  of  a  specific  and  manual  delivery.  The  dedsion  of  Lawson 
V.  Law8on»  1  P.  Wms.  441,  wherein  a  man  upon  his  death-bed  had 
drawn  a  lull  upon  a  goldsmith,  to  pay  1001.  to  A/s  wife  to  buy  mourn- 
ing»  is  an  voMnce  of  an  efiectnal  appcvntin^nt  in  the  nature  of  z  dwa* 
iio  mortis  causa;  and  see  Tate  v.  Hilbert^  2  Vez.  jun.  lll>  wbereip 
that  decisipi)  was-  approved  by  Lord  Loughborough ;  his  Lordship,  at 
the  same  time  observing,  that  the  reporting  P.  Wms^.was.incorrectt 
as  it  appeared  from  the  Register's  book  diat  the  direction  for  mourn- 
ing was  indorsed  upon  the  biit;  in  the  donor's  hand-writing.  It  will 
be.  seen  also  by  the  cases  of  Still  v.'  Chapman^  2  Bro.  C.  R.  61% 
afid  Snellgrove  .v.  Bailey,  3  Atk.  214^  that  both  bank  note's  and 
even  bond^  have  been  held  to  be  capable  of  a  sufficient  delivery  to 
constitute  a  good  ^on/i/fo  rj»/<7  morfi/.  —  • 

The  principal  circumstances  winch  disttngnish  the  donatio  mortis 
causa  fi-om  the  proper  legacy^  should  be  attended  to.  The  points 
also  of  resemUance  should  be  carefully  marked*  And  principally, 
on  this  head,  the  ambulatory,  imperfect,  and  revocable  nature  of 
both  will  occur  as  the  most  important  article  in  which  they  agree; 
and  on  the  other  hand,  the  prinoipal  diftrence  between  them,  seems  to 
consist  in  the  independence  of  tlie  title  of  the  donee  of  the  gift  eausd 
mortis^  on  the*  act  or  consent  of  the  representa^e.  The  same 
grounds  of  difference  ^distinguished  them  in  the  civil  iMf,  donatio  kscc 
ab  additions  harsditatisy  sicut  legatum  non  pendety  sed  sola  morte  con* 
firmaiur  donantis.  It  should  be  observed  also,  that  a  donatio  causd 
mortis  differs  from  a  legacy  in  its  exemption  firom  the  jurisdiction  of 
the  ecclesiastical  courts,  2  Vez.  437 ;  and  again  resembles  it  in  iu 
liability  to  debts  upon  a  deficiency  of  assets ;  see  Smith  v^  Cason,  at 
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ieitantenii  f actio,  wifh  less  tiovelty  of  principle'^. 
It  seeoM^  indeedi  that  the  consent  of  the  heir  wasj  at 
firsts  and  for  a  long  continuance,  thought  necessary 
to  these  alienations  by  deed,  in  prospect  of  death ; 
though,  according  to  some  vniters,  this  practice  was 
worn  out  before  the  statutes  of  Henry  the  Eighth'. 
It  seems,  that  soon  after  the  statute  of  quia  emptores 
had  concurred  with  other  causes,  to  render  the 
testamentary  power  over  land  as  well  as  moveables 
an  object  of  univenal  desire,  the  difficulty  arising 

«  Ghtf.  lib.  7.  c.  1. 

*  See  Dal.  ^n  Fends,  c.  S.  sect.  1»  and  Spellman't  Remains  < 
alio  Glany.  1.  ?•  c.  L 


the  end  of  Drary  v.  Smith,  1  P.  Wma.  406.  It  it  liaUe  to  the 
duties  on  legaciety  imposed  by  the  late  acts  of  parliament;  and  with 
the  Roroass  it  fell  under  the  restraints  of  the  lex  Fakufta  as  well  as 
legacies.  They  are  both  liaUci  according  to  our  Jaws,  to  be  de» 
feated  by  creditors. 

Finally  it  may  be  obsaned,  that  &e  fiict  of  the  gift  mortu  cauid 
is,  in  our  law,  to  be  proved  in  the  same  manner  as  other  fiicts  are  to 
be  proved;  whereas^  in  the  law  of  the  empire,  it  was  a  point  of  re> 
semblance  between  this  gift  and  a  legacy,  that  the  former  was  ne« 
oessary  to  be  proved  by  five  witnesses ;  which  was  the  number  ne^ 
cessary  to  the  proof  of  a  codicil,  or  any  instrument  of  a  testamentary 
operation  which  was  not  in  strictness  a  testament  according  to  its  de« 
finition  in  the  civil  law. 

If  the  gift  be  made  and  authenticated  by  a  written  instrument, 
without  any  actual  delivery;  but  the  deed  or  instrument  conveys 
an  interest  to  take  efiect  absolutely  in  possession  at  the  decease  of  the 
donor,  this  cannot  be  effectuated  as  a  dondtio  cansd  martUf  but  there 
seems  to  be  no  reason  why  it  should  not  operate  as  a  teistamentary 
disposition. 
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from  the  necessity  of  livery  of  seisin  was  eluded,  by 
the   practice  of  making  feoffhicntft  to  uses,   over 

which,  by  the  assistance  of  the  courts  of  equity, 

• 

wherein  declarations  and  dispositions  in  respect  to 
these  uses  were  carried  into  effect,  if  made  upon 
good  consideration,  a  power  of  disposing  by  will 
might  be  exercised.  And  if  these  creations  of  uses 
were  adopted  frgm  the  civil  law,  we  may  conjec- 
ture that  our  ancestors  were  led  more  easily  into  the 
practice,  by  the  notions  they  had  previously  learned 
to  entertain  of  a  distinction  between  the  legal  and 
beneficial  property,  from  their  reservations  of  the 
dominium  directum,  abstracted  from  the  dominium 
utile,  in  their  first  feudal  donations. 

It  is  well  known,  however, ,  that  by  the  statute 
27  H.  8. .  c.  10.  this  method  of  virtually  disposing  of 
land  by  will  was  disturbed.  For  by  that  statute,  the 
use,  as  soon  as  it  was  created,  became  the  legal 
estate,  which  was  immediately  carried  to  and  exe- 
cuted in  the  cestui  que  use,  so  that  wills  lost  their 
operation  on  the  use  raised  directly  upon  a  feoflP- 
ment.  It  was  still,  however,  in  the  power  of  indi- 
viduals to  elude  the  statute,  and  to  keep  the  legal 
s^arate  from  the  beneficial  interest,  by  means  of 
an  use  raised  upon  an  use,  or  a  second  use,  which 
the  courts  construed  to  be  out  of  the  reach  and  ope- 
ration of  the  act,  and  thus  transferred  them  to  the 
jurisdiction  of  equity,  under  the  denomination  of 
trusts.  In  a  very  few  years  afterwards,  however, 
an  end  wa^  in  a  great  measure  put  to  these  artifices. 


""^^ 
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by  the  statutes  of  32  Hen.  8.  c.  1.  and  34  Hen,  8. 
c«  5.  usually  called  the  statutes  of  wills* 

By  these  statutes^  all  persons  having  any  manors^ 
landsj  tenements,  or  hereditaments^  in  possession^ 
reversion,  or  remainder,  holden  by  soccage  tenure, 
or  in  the  nature  of  soccage  tenure,  and  having  no 
lands  held  in  cdpite,  or  by  knigKt*8  service,  were 
enabled  to  devise  all  their  lands,  or  any  rents,  com- 
mons, or  profits,  out  of  them,  to  any  person,  in  fee 
simple,  fee  tail,  for  life,  or  for  years,  at  their  plea-  ' 
sure.  Those  holding  of  the  king  in  capite  by 
knight's  service,  or  by  knight*s  service  and  not  in 
chief,  or  of  any  common  person  by  knight's  service, 
might  devise  two  parts  thereof  in  three,  and  no 
more;  the  other  third  part  being  to  descend  to  the 
heir,  for  satisfying  the  duties  of  the  tenure,  and, 
therefore,  the  devise  of  the  whole  land  m  such  a 
case  would  be  void.  The  person  holding  any  such 
land  by  knight's  service  in  capite^  and  other  lands 
by,  soccage  tenure,  might  devise  two  parts  of 
the  whole,  and  no  more,  or  any  rent,  &c.  out  of  it, 
at  his  pleasure.  He  that  held  lands  of  the  king  by 
knight's  service  only,  and  not  in  capite,  as  if  a  mesne 
lord  by  knight's  service  had  also  other  lands  held  by 
soccage  tenure,  might  devise  two  parts  in  three  of 
all  the  land  held  by  knight's  service,  or  any  rent, 
•&c.  out  of  it,  and  all  his  soccage  lands  at  pleasure. 
But  which  disposing  power  was  only  to  be  exercised 
by  a  will  or  testament  committed  to  writings  in  the 
Ufertime  of  the  testator. 
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By  the  conversion  of  military  tenures  into  com-' 
mon  soccage,  the  statute  12  Car.  2.  24,  brought  the 
greatest  portion  of  the  lands  of  this  kingdom  within  • 

the  above-mentioned  statutes  of  Hen.  8.  and  made 
them  disposeable  by  the  last  wills  of  such  as  pos- 
sessed them  in  fee  simple.  By  this  statute, 
which,  as  the  titk .  declares,  was  ^'  for  taking 
away  the  court  of  wards  and  liveries,  and  te- 
nures in  capite,  and  by  knight's  service,  and  pur- 
veyance, and  for  settling  a  revenue  upon  his  ma- 
jesty in  lieu  thereof,"  all  tenures  by  knight's  ser- 
vice of  the  king,  or  of  any  other  person,  and  by 
knight*s  service  in  caj>ite,  and  by  soccage  in  c^tpite 
of  the  king,  and  the  fruits  and  consequents  thereof, 
are  taken  away  and  converted  into  free  and  common 
«occage :  and  it  is  thereby  enacted,  that  all  tenures 
thereafter  to  be  created  by  the  king,  his  heirs  or 
successors,  upon  any  grants  of  any  manors,  lands, 
or  hereditaments,  of  any  estate  of  inheritance, 
at  the  common  law,  shall  be  in  free  and  com- 
mon soccage,  and  not  by  knight's  service,  or  in 
capite. 

< 
"But  the  tenure  by  copy  of  court  roll,  and  the  ser- 
vices incident  to  the  same,  are  untouched  by  this 
act  of  Charles  2.  flor  does  the  statutes  of  Hen.  8.  above- 
mentioned  extend  to  them,  aa  they  do  not  come  with- 
in the  description  of  soccage  tenure.  The  tenure  in 
frankalmoign,  and  the  honorary  services  of  grand 
•erjeants,  other  than  of  wardship,  marriage,  and 
the   charges  incident    to    the    tenure  by  knight's  • 

c 
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service,  were  likewise  unaffected  by   this  act  of 
Charles*. 

Iracd^orth'e  ^^  appears,  however,  that  there  was  something  to 
»utut«  of  Willi,  regret  in  the  almost  boundless  facility  which  was 
given  to  the  testamentary  power,  by  the  operation 
of  these  statutes ;  in  so  much  that  a  celebrated  writer 
has  remarked,  in  speaking  of  the  operation  of  the 
statute  of  wills,  that  experience  soon  shewed  how 
difficult  and  hazardous  a  thing  it  is,  even  in  matters 
©f  public  utility,  to  depart  from  the  rules  of  the 
common  law,  which  are  so  nicely  constructed,  and 
So  artificially  connected  together,  that  the  least 
breach  in  any  one  of  them,  disorders,  for  a  time,  the 
texture  of  the  whole.  Innumerable  frauds  and  per^ 
juries  were  quickly  introduced  by  this  parliamentary 
method  of  inheritance ;  for  so  loose  was  the  construe-? 
lion  made  upon  this  act  by  the  courts  of  law,  that 
bare  notes  in  the  hand-writing  of  another  person, 
were  allowed  to  be  good  wills  within  the  statute^ 

It  appears  by  the  cases  upon  this  statute,  that  the 

testament  of  lands  and  tenements  ought  not  only  to 

be  in  writing,  but  that  it  must  be  committed  to 

•   Vriting  at  the  time  of  the  naaking  thereof,  or  at  least 


*  This  Act  made  some  alterations  also  in  soccage  tenure.  It 
took  away  the  aids  pur  file  marier,  and  pur  faire  fitz  chevalier,  which 
were  incident  to  ail  soccage  tei^ures.  And  it  relieved  soccage  iq 
pipite  from  the  burthep  of  t{ie  King'ff  primer  seizin,  and  fines  of 
alienatioq  to  the  King,  to  both  of  which  saccage  in  capite  was  equally 
liable  vfith  tenure  by  Knight's  service,    See  Harg.  COf  Litt,  93. 
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in  the  life-tiipe  of  the  tegt^tpr;  jind  tl\^t  i^  IS  ^ot  ^uf- 
ficippt  to  put  it  iqto  writiRg,  ^fjej:  the  testator's 
de^th.  Bift  if  the  will  hp  iqa^^  t>y  PfM^^}i  ^^4  ^^  ^f* 
l^rwards  written,  an^  then  c^ed  to  thp  tpst^tpr  fpf 
his  approbatipn,  ^pd  hp  sjpprpyps  of  it,  it  js  a  gpo^ 
will  of  lanfb,  jwcler  thP  Sfatjjtps  of  Hpnry  djg 
Eighth ;  an4  it  has  bepp  hel4>  thgf  if  thP  tei?tatPr^ 
when  he  declared  his  will  by  word  of  mouth,  had 
lordprpd  ^hp  s;i^le  fp  be  lyrittpq,  and  thp  will  was 
accordingly  writtpn  ip  his  life-time,  the  testampnt 
W^  as  good  as  if  it  had  been  writtep  ^t  first,  ^nf, 
if  a  m9n  verie  on  his'  4eat|i-^jed,  9p4  ^^P^PT  *^9ffiP 
.to  him,  afl4  aaked  Idcp.  whtthejr  \i^  i^rife  ^b^uld  ^yp 
Jus  l9i)4>  to  whicfc  ^  3psyre|ned,  yes,  ^n^  a  jcler^  j|>je- 
ing  pTaxm  4^d  pi^j  tl^^i  ifljo  yffitin^f  yrjjjiput  ?py 
|)reced^nt  copppjanjj,  pr  ^1?sjeflu.ent  aU9){«ip<ve  f>f  t^ 
«i^k  penson,  this  was  pot  9  good  ^taipent  of  I^;)^^, 
H(Cp9rdiftg  to  tte  exig.ency  x)f  tjiie  ^^tytp  of  wlls; 
jli^d  if  a  ipw  fNlweji  fcji?  wjlj  feef^re  jyitn^^,  .i^q^ 
•^  for  a  iw((?iy  to  wi][^  it,  itj^l  4i(e4  l?^fore  ^ 
Cfo^e,  ad4  th/en  i;  W39  yfp^^r^'  ifm  T«®  W?  jg:9.9* 
frill  of  Iw^s,  rtwHg^  i.t  W»li  ^y.e  bec,*»  jsj^cieijit, 
at  that  ttVf^,  «8  « j9*ipcuj^y^  jfrijl  pf  .cj^attejs. 


fyr  tfis  mWf  ajfA  ^^Tyf^ae^  .yijent  a^ay  ;^  wrqtje  it, 
itf)4.  ttvciP  ^oyghf^  it  agf ifl,  ^  Rcsid  it  ^o  th^e  tefit^* 
faCf  vdbo  appi^v«d  of  'ff.f  jar  f{  ijC  jt^eyce  yn;itt^  j^i^gni 
Jbp^  «gi9jtith  ^y  fbfi  j^pl^,  fry  ^  ^ipption  ^  tj|;je 
^fifrtator  iviap^^  iJWWHJfh  i*  w^  i^ftt  .fll^Eaim  ,v  acj^i 
to  him  afterwards,  these  were  held  to  be  valid  dispo* 
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sitions  of  land,  under  the  statutes  of  Hen.  8.  And 
further,  it  has  been  held  upon  these  ?t2rt.;tes,  that  if 
a  notary  did  o^ly  take  lude  notes  or  directions  from 
the  sick  man,  which  he  did  agree  to,  and  they  were 
afterwards  written  fair  in  his  life-time,  and  not 
shewn  to  him  again,  or  not  written  fair  till  after  his 
death,  this  was  an  effectual  will  to  dispose  of  lands*. 

In  the  case  of  Laurence  u.  Kete^  we  have  the  sen- 
timents of  the  judges  much  at  large,  respecting  the 
sufficiency  of  a  will  under  these  statutes.  A.  being 
sick,  said  that  he  had  devised  all  his  lands  to  his 
wife,  for  life,  and  limited  several  remainders  of  se- 
veral parcels  of  them,  and  about  an  hour  afterwards 
expressed  a  wish  that  one  K.  were  there  to  write 
his  will,  whereupon  the  wife,  without  acquainting 
her  husband  with  it,  sent  for  K.  who,  from  the 
mouth  of  the  witnesses  who  heard  the  devise,  wrote 
the  same;  but  because  they  differed  in  their  testi- 
mony, touching  the  limitations  of  the  remainders, 
he  wrote  two  wills,  and  tl)is  without  the  privity  of 
the  husband,  who,  before  the  writing  was  finished* 
became  senseless,  and  presently  afterwards^  died. 

And  thereupon  the  following  points  were  agreed 
to  by  the  court,  and  given  in  charge  to  the  jury : 
1st,  That  an  actual  devise  by  word,  is  no  sufficient 
ground  for  a  stranger  to  write  the  will,  but  there 
ought  to  be  an  actual  desire  expressed  to  have  the 
will  written,  nor  is  a  bare  wishing  sufficient;  there 

•  Perk,  sect,  476,  477,   Dye^i  5S.  72.  Plowd.  345,  4  Rep.  60. 
'  Alleyn  Rep.  54, 
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should  be  an  actual  willing.    2.    That   this  desire 
ought  to  be  expressed  in  some  short  space  of  time 
after  the  devise,  so  that  it  may  be  regarded  as  one 
continual  act;  for  if  the  devise  be  made  at  one  time, 
and  at  another  time  the  devisor  sends  for  a  person  to 
write  his  will,  a  new  declaration  will  be  necessary  to 
make  it  effectual.     3.  That  an  actual  desire  of  the 
husband  that  K.  were  there  to  write  his 'will,  was 
a  sufficient   ground  for  the  wife  to  send  for  him, 
though  the  devisor  gave  no  express  directions  to  do 
it.     4.  That  the  writing  the  will  from   the  mouth 
of  witnesses  was    sufficient,   and   it  need  not  be 
from   the  mouth   of  the  testator.     5.  If  witnesses 
agree  as  to  the  devise  for  life,  the  will  stands  good 
for  that,  though  they  disagree  as  to  the  limitation  of  the 
remainders.     6.  Though  the  devisor  becomes  sense- 
less before  the  will  be  written,  yet,  if  it  be  writteti 
before  he  dies,  it  is  a  good  will  in  writing.     7.  If 
a  will  continue  in  writing  at  the  time  of  the  death  of 
the  testator,  though  it  be  lost,  or  burned  afterwar^is, 
it  stands  good;  but  if  it  be  burned  at  the  time 
of  his  death,  then  the  devise  is  void.     The  next 
day  the  jury  gave  a  verdict  against  the  will,  because 
the  evidence  was  not  clear  as  to  the  testator's  desire  " 
to  send  for  K.     There  was  a  motion  for  a  new  trial,  -  : 

upon  pretence  of  partiality  in  some  of  the  jurors, 
but  the  motion  did  not  succeed. 

The  case  of  Stephens  v.  Gerrard  *,  has  been  sa!d 
to  have  given  rise  to  the  clause  respecting  the  signa- 
ture and  attestation  of  wills  in  the  statute  of  fraud?. 

t  Sid,  315.  2Kd>l.  128.  ;     .    ; 
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Some  loose  sheets  of  jiaper  were  there  produced  as 
the  will  oF  Sir  lldward  Wbrsley,  and  a  title  was 
set  up  uhcier  thim  in  faVour  of  ills  natural  daughter: 
tney  were  written  by  one  Baynliam,  an  attorney 
oF  'GrayTi  Inn.  SFr  Edtward  had  not  signed  them, 
and  there  "was  ho  evidence  offered  to  prove  them 
puDlishe^,  biit  that  of  ^aynham ;  whose  evi- 
cTehccj^  accordfng  to  fedefffn,  made  it  appear,  that  Sir 
^Edward  had  dictated  a  writing  made  by  him,  and  had 
caused  Tt  to  oe  interlined,  and  had  said  that  he  in- 
Vended  to  'write  ft  over  agaih  himself,  but  that  in  the 
mean  tfme  what  was  written  should  \)e  his  wilL 
thdugli  \ie  refused  at  that  time  to  sign  and  pub- 
lish  It  as  such ;  and  the  conclusion  of  it  as  it  stood 
was  as  fbllow's,  "  in  witness  wheiteof  I  have  put  my 
hand  and  sea\  to  every  slieet,"  but  in  fact  his  hand 
ancl  seal  were  hbt  |)ut  to  any  one  sheet ;  the  court, 
nevertKc^Iess  neld  this  to  be  a  sufficient  will,  and  so 
t^e  jiirj  Toimd  ft. 

iTieieioofettrti.      These  loose  constructions  of  the  statute  of  wills, 

gtfuctioos  of  the 

latute  of  Willi    Which  afforded  such  facilities  to  designing  persons  of 

called  for  the  ,  ,  .  .       _  o        «=»  a 

fonnairestraintt  practisipg  upoh  the  Weakness  of  men  on  the  bed  of 

impOMd  hy  the     *  »  • 

ith  and  6th  aec-  sickhess,  or  of  forgiug  testamcuts   and  supporting 
tucioffxiuds.     them  by  perjury,  when  the  lips  of  the  party  were 

closed  for  ever,  induced  the  legblature  to  inter- 
pose  some  additional  guards  for  the  protection  of 
these  last  and  most  interesting  dispdisitions  of  pro- 
perty. By  the  statute  of  89  Car.  2.  c.  8.  it  was, 
therefore,  enacted,  that  "  all  Revises  and  bequesfii 
of  any  lands  or  tenements,  devisable  either  by  force 
pf  the  statute  of  wiHb,  or  by  that  statute  or  by  force 
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of  the  custom  of  Kent,  or  the  custom  of  any  bo** 
roughs  or  any  other  particular  custom,  shall  be  in 
writing,  and  signed  by  the  party  so  devising  the 
same^  or  by  some  other  person  in  his  presence,  and 
by  his  express  directions,  and  shall  be  attested  and 
subscribed  in  the  presence  of  the  said  devisor  by 
three  or  four  credible  witnesses,  or  else  they 
ihall  be  utterly  void  and  of  none  effect/' 


It    is  considered  by   Swinbum-  among  the  ad-  itwaiana^ftn. 

tage  of  the  writ- 

vantages  of  a  writtch  testament,  that  the  testator  ten  wui  that  the 

«  4  contents    might 

has  thereby  an  opportunity  of  concealing  the  con-  be  concealed 

"■     from  the  wit- 
tents  from  the  witnesses,  which  he  cannot  do  when 

he  makes  a  nuncupative  testament.    For,  says  he^ 

(a()cer  enumerating  many  of  the  motives  which  may 

rationally  influence  the  testator  to  keep   those  in 

expectancy  ignorant  of  his  last  dispositions, )  in  these 

and    the  like  cases,  after  the  testator  has  written 

his  will  with  his  own  hand,  or  procured  some  other 

to  write  the  same,  he  may   close  up  the  writing 

without  making  the  witnesses  privy  to  the  contents 

thereof;  and  showing  the  same  to  the  witnesses^  he 

may  say  unto  them  this  is  my  last  will  and  testa-' 

ment,  or  herein  is  contained  my  last  will,  and  this  is 

sufficient. 

Nor,  continues  he,  is  the  instrument  the  less  avail- 
able, because  the  witnesses  do  not  know  what  is 
contained  in  the  same,  in  case  the  witnesses 
be  able  to  prove  the  identity  of  the  writing; 
that  is  to  say,  that  the  will  produced,  is  the 
very  same  writing  which   the  testator  in  his  life- 
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time  aflSrmed  before  them,  to  be  hw  will :  other- 
wise, the  will  can^have  no  effect  through  defect 
of  sufficient  proof.  The  same  writer,  therefore, 
recommends,  lest  the  will  should  fail  for  want 
of  sufficient  proof,  when  the  testator  would 
not  have  the  <^ontents  known,  that  the  witnesses 
should  write  their  names  on  the  back,  or  on  some 
part  of  the  testament,  or  use  some  other  means 
*  that  might  enable  them  to  depose  and  testify  un- 

doubtingly,  that  the  same  is  the  very  writing  itself, 
which  the  testator  affirmed  to  be  his  will  **. 

w 

Thif  advanuge    .    What  Swiuburn  here  recommends  in  practice,  be- 

ezists^ually 

under  the  lututc  came  soon  afterwards  the  law  of  the  land,  by  the  wise 

of  Charles.  .  . 

enactments  of  the  statute  of  29  Car.  II.  which,  while 
it  gave  to  the  declaration  of  a  man's  last  will  the 
solemn  notoriety  of  a  triple  attestation,  preserved 
to  testators  all  the  advantages  of  the  written  form ; 
for  though  by  the  statute  of  Charles,  the  three 
witnesses  must  sign  in  the  presence  of  the  testator, 
it  is  no  more  necessary  for  them  than  for  the  wit- 
nesses  who  were  voluntarily  called  in  by  a  testator,  the 
instrument  in  writing,  under^the  statute  of  Henry  the 
Eighth,  to  be  privy  to  the  contents  of  the  instrument. 

In  Peate  v.  Ougley^  which  was  after  the  statute  of 

-  Charles,  a  testator  produced  to  the  witnesses  a  paper 

folded  up,  and  desired  them  to  set  their  hands  to  it  as 

.  witnesses  which  they  all   did  in  his  presence,  but 

.  they  did  not  see  any  of  the  writing,  nor  did  he 

* 

^  Swinb.  on  Test,  part  1.  sect.  11.  God.  0.  L.  66. 
*  Com.  197. 
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tell  them  it  was  his  will^  or  express  what  it  was :  but, 
it  was  all  written  with  the  testator's  own  hand*  It 
was  objected,  that  this  was  not  a  good  execution 
of  the  will  within  the  statute ;  fpr  that  it  was  not 
enough  that  the  wifnesses  wrote  their  names,  they 
ought  to  attest  the  signing  by  the  testator,  or  at 
least  the  publication  of  the  will ;  but'  that  the  testator 
neither  signed  the  will  in  their  presence,  nor  de- 
clared It  to  be  his  last  will  before  them.  On 
the  other  side  it  was  insisted,  that  the  execu* 
tion  was  sufficient  within  the  statute;  for  that 
there  was  no  necessity  for  the  witnesses  to  see  the 
testator  write  his  name ;  and,  if  he  wrote  these 
words,  signedj  sealed,  and  published  as  his  will, 
and  desired  the  witnesses  to  subscribe  their  names  to 
that,  it  was  a  sufficient  publication  of  his  will,  though 
the  witnesses  did  not  hear  him  declare  it  to  bs 
his  will.  And  Trevor  J.  inclined,  that  there  was 
sufficient  evidence  of  the  execution. 

But  the  case  of  Trimmer  v,  Jackson  ^  went  further, 
for  there  the  wtnesses  were  so  far  removed  from 
a  knowledge  of  the  contents,  that  they  were  actually 
deceived  as  to  the  nature  and  purpose  of  the  instru- 
ment, which  they  were  led  to  believe,  from  the 
words  used  by  th6  testator  at  the  time  of  the  execution, 
was  a  deed  and  not  a  will.  It  was  delivered  as 
his  act  and  deed';  and  the  words  'sealed  and  de- 
livered'were  put  above  the  place  where  the  witnesses 
were  to  subscribe  their  names  ;  and  in  consideration, 

^  Cited  by  Dcnbon  J,  in  Wallis  v.  Walli»,  4  Burn.  Eccl.  L;  127. 
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d0  it  is  said^  of  the  inconvenience  tliat  was  po^ibte 
to  arifie  in'  families  from  its  being  known  that  a 
person  had  made  his  will^  it  was  adjudged  by  the 
courts  that  this  was  a  sufficient  execution* 

Acccnrding  to  these  cases  it  not  only  appesirs 
io  have  been  tibe  opinion  of  the  courts^  that  if 
was  unnecessary  that  the  witnesses  should  be 
privy  to  the  contents  of  the  will  since  the  statute  of 
Charles^  (as  it  certainly  appears  to  have  been 
held  upon  the  statute  of  Henry  the  Eighth^)  but 
Ihey  seem  to  have  carried  the  allowance  beyond 
the  cases^  (loose  as  they  appear  to  have  been,) 
which  were  determined  upon  the  statute  of 
wills;  for^  as  we  learn  from  Swinbum^  the  au- 
thorities go  no  furth^  than  to  shew^  that  one  of 
the  advantages  of  the  written  testament  over  the 
nuncupative  method,  (which  was  still  permitted, 
where,  by  the  customs  of  particular  places,  lands 
were  devisable)  was  the  opportunity  it  gave  to  the 
testator  to  make  an  effectual  will,  without  disclosing 
the  contents  even  to  the  witnesses,  which  was  a 
concealment  oftentimes  of  importance  to  the  peace 
of  &milies ;  but  then  the  identity  of  the  will  ought 
to  be  proved :  and  therefore,  it  seems  to  have  been 
'  a  common  idea  with  the  writers  upon  the  subject 
of  wilh  previous  to  the  statute  39  Car.  2.>  that 
the  nature  of  the  instrument  or  writing  ought  to 
be  announced  or  published  by  the  testator  to  the 
parties  present. 

A  reliance  upon  the  security  derived  from  the  at« 
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testation  by  three  credible  witnesses  in  the  presence  of 
the  tiftstator,  may  account  for  the  little  importance  at- 
tributed by  some  of  the  judges  to  the  publication 
of  the  ^11  by  the  testator ;  so  little  indeed^  as  to 
deem  it  unnecessary  for  him  to  announce  or  declare 
to  the  witnesses  the  nature  of  the  instrument  they 
were  to  sign. 

In  the  case  of  Wallis  v.  Wallis  *,  wherein  both 
Trimmer  v.  Jackson,  and  Peate  v.  Ougley  were 
citfed,  there  sceras  to  have  been  some  doubt  on  Ae 
subject  of  publication.  The  case,  however,  though 
^a^d  only  at  the  assizes,  shews  the  opinion  of  Mr.. 
Jti^tice  D^fnison,  as  to  the  necessity  for  the  witnesses 
to  know  what  rnstrtnnent  they  were  signing,  to  be 
fin  correspondence  with  that  of  Lord  Mansfield,  and 
the  judges  Who  decided  the  case  of  Trimmer  v. 
lackson*. 


PART  n. 


Testamentary  Capaeity. 

THERE  has  been  some  diversity  of  opinion  as  of  the  age  at 
to  the  age  at  which  the  testamentary  capacity,  as  to  J^l*"***^** 


>  4  Burn.  Eccl.  L.  127* 


^  But  otNrenre  what  was  said  by  Lord  Hardwicke  as  to  the  ne- 
^e^sby  ferpublitatioD.    3  Atk.  161,  Ross  v.  £wer. 

A  will  may  be  writteD  on  any  material,  or  in  any  language, 
io  as,  if  it  concern  property  in  England,  it  be  framed  with  the  solem- 
tequfawiby  the  EiSglish  law.  Swinb.p.  4.  S.  28.  1  Vem.  85. 
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personal  estate,  takes  place ;  but  the  doctrine  that  it 
commences  in  males  at  14,  and  in  females  at  12,  seems 
to  be  most  relied  on ".  But  of  lands  no  person  can 
make  a  will  till  21,  by  the  words  of  the  statute  of 
wills,  unless  by  the  special  custom  of  particular  places". 
And  it  seems  that  no  custom  can  enable  a  male  infant 
to  make  any  will  before  he  is  14  years  of  age** 

^^Jd  womciw       Regularly,  a  woman  under  coverture  cannot  make 

a  will,  either  of  lands  or  goods,  not  even  of  her  pa- 
raphernalia, without  the  consent  of  her  husband'. 
Though  these  become  absolutely  her's  upon  her  hus- 
band's death,  and  in  the  mean  time  they  are  not  sub- 
ject to  his  dispasition  by  will.  But  with  the  licence 
and  consent  of  the  husband  a  wife  may  make  a 
testament  of  her  own,  and  it  is  said,  even  of  the 
husband  s  goods,  Swinb.  89.  but  he  may  revoke  the 
same,  not  only  during  her  life,  but,  according 
to  Swinburn,  after  her  death,  before  the  will  is 
proved.  If,  however,  he  confirm  it  after  her  death,  he 
can  never  afterwards  depart  from  it.  But  that  such 
an  instrument  is  eatitled  to  be  called,  in  strict- 
ness, a  will,  has  been  doubted  and  denied '.  And, 
without  such  consent  of  the  husband,  the  wife  has 
no  legal  power  of  making  any  testamentary  dis- 
position of  her  01071  property,  nt)t  even  of  her  debts 
and  choses  in  action,  which  are  not  divested  out 
of  her  by  the  marriage,  and  do  not  survive  to  the 
husband.  But  she  may  make  her  husband  her  ex- 
ecutor, and  if  she  do  not,  and  die  in  his  life-time, 

«  Harg.  Co.  Litt.  896.  b.  •  Godolph,  Oi-ph.  Leg.  21. 

•  Law  of  Ex.  153.  f  3  Atk.  393.  ^  2  Atk.  4^, 
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lie  is  entitled  to  possess  himself  of  her  choses  in 
action^  as  her  administrator. 

In  equity,  however,  effect  is  frequently  given 
to  the  testamentary  dispositions  of  a  wife^  as  where 
the  husband  stipulates  that  certain  personal  pro- 
perty shall  be  enjoyed  by  the  wife  separately,  it  shall 
be  enjoyed  by  her  with  all  its  incidents,  whereof  the 
JUS  disponendi  is  one'.  And' where  she  has  this  power 
over  the  principal,  she  must  necessarily  also  have  it 
over  its  produce  and  accretions*. 

Where  she  makes  a  will  in  execution  of  a 
power,  though  this  is  not  in  strictness  a  will,  yet  it 
is  an  act  of  a  testamentary  nature,  and  must 
be  proved  in  the  Spiritual  Court,  or  the  legatee 
cannot  entitle  himself  in  a  court  of  law  ;  and  the 
course  is  not  to  give  probate  of  the  will,  but  ad- 
ministration with  the  will  annexed,  as  a  testamentarv 
paper*.  Before  the  case  of  Wright  r.  Cadogan",  it  was 
well  established  that  a  feme  covert  might  have  power 
to  dispose  of  land  by  writing,  in  the  nature  of  a  will, 
so  as  to  bind  the  heir,  by  reserving  to  herself  such 
right  by  way  of  trust,  or  a  power  over  an  use  ;  but, 
by  that  case,  the  doctrine  was  carried  further ;  for 
there,  articles  having  been  entered  into  before  mar- 
riage whereby  it  was  stipulated  by  the  husband  that 
all  the  estate  of  his  future  wife,  which  she  then  had, 

•    '  3  Bro.  C.  C.  8.  Fcttiplace  v.  Gorges. 

•  2  Vem.  Gore  v.  Knight,  2  Vera.  535.     Free,  in  Ch.  255. 
t  Doagl.  707,  Stone  v,  Forsyth, 
«  6  Bro.  P.  C.  156. 


* 
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or  'which  at  any  time  should  descend  or  devolve  upon 
her,  should  be  conveyed  to  her  own  use^  and  subject 
to  her  appointment,  it  was  adjudged  that  an  appoint* 
ment  executed  by  her  in  favour  of  her  busband,  and 
her  children  by  him,  was  a  good  appointment  againsjt 
the  heir,  ^though  no  conveyance  was  ever  e^ecuted^ 
nor  any  fine  levied  of  the  reversion  '• 

Mental iociDft^       No  pefson  who  is  not   of   a  reasonable  mind 
^m!    "  '    *  and  sane  memory  can  make  any  disposition  by  will ; 

therefore  an  ideot,  or  person  deprived  of  his  facul-^ 
ties  by  extreme  age,  or  by  intoxication,  while  the  pa^ 
roxysm  endures,  is  not  of  testable  capacity  in  the  law. 
For  the  same  obvious  reason  a  lunatic  is  incapable 
of  disposing  of  his  property  by  will,  ejccept  in 
his  lucid  intervals,  if  they  occur,  and  they  must  be 
calm  and  clear  intermissions,  attended  with  quietness 
and  freedom  of  mind.  And  if  a  will  by  .9  lunatic  be 
rationally  drawn  up,  and  the  nature  of  the  disorder  be 
.  »uch  as  to  afford  any  reasonable  ground  to  suppose 
,  that  a  lucid  interval  may  have  prevailed,  the  yery  act 
Itself  furnishes  an  evidence  not  easily  resisted  of 
that  sound  and  disposing  mind  which  is  necessary  to 
its  validity.  As  in  the  case  of  Oartwjrig.bt  v.  Cart- 
wright,  Michaelmas,  1795,  before  the  delegates^ 
The  proposition  of  Lord  Thurlow  in  the  Attorney 
General  v.  Parnther^  that  where  }unacy  was  once 
established  by  clear  evidence,  the  party  ougljit  to 
be  restored  to  as  perfect  a  state  of  mind  as  he 
was  in  before  his  disorder,  to  makr?   a  good  fvilL 

>  See  the  notice  taken  of  this  caaeip  Dq^  9i*.8taple»  S  T.«J3^  Q81»^ 
y  S  Bro,  C.  C.  4*1, 


.4: 
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was  denied  by  the  present  Lord  Chancellor,  who 
observed,  that  we  might  suppose  the  strongest  mind 
reduced  by  tlie  delirium  of  a  fever,  or  any  other 
cause,  to  a  very  inferior  degree  of  general  ca- 
pacity; and  yet  he  might  be  competent  to  the 
making  of  his  will,  especially  of  pers9nal  estate  ^ 
And  the  rule  is  clear  that  there  must  always 
be  the  animus  testandi,  or  the  instrument  pur-* 
porting  to  be  a  will  is  of  no  effect  in  the  law. 
The  parties  must  therefore  be  free,  and  under 
no  compulsion  from  such  threat  pr  violence  ^  may 
reasonably  be  supposed  to  move  a  constant  man« 
'But  if,  when  the  fear  is  past,  or  the  re^traiht  removed, 
the  testator  confirms  the  will,  it  is  made  good*.  So 
likewise,  wills  procured  to  be  made  by  artful  mis- 
representations and  fraudulent  contrivance,  are  void. 
And  the  question  as  to  the  existence  of  fraud,  in  cases 
of  real  property,  is  properly  examinable  in  courts  oC 
law,  on  an  issue  of  devisavit  vel  non  ;  but  fraud  as 
to  a  personal  will,  belongs  to  the  jurisdiction  of  the. 
spiritual  court. 


SI 


Infancy,  non  sane  memory,  ideocy,  coverture^ 
or  duress  exist  at  the  inception  of  .  a  will^ 
it  is  absolutely  void,  though  the'  disability  should 
happen  to  be  removed  before  the  consummation 
by  death,  for  ther^  mi|st  be  a  good  inception,  and 
the  party  must  be  qualified  when  the  will  is  made  ^. 
But  if  there  is  no  disability  when  the  will  is 
made,  a  subsequent  loss  of  intellect  will  not  revoke 

*  11  Vcz.  Jan.  11.  •  Swinb.  475, 

*  Plow,  343,  Raym.  84. 1  Eq.  C».  Abr.  171. 2. 


S2  Making  and  publishing  Witts.  Chip,  I. 

it.  Bat  the  will  of  a  woman  is  revoked  by  her  subse- 
quent coverture,  as  will  be  seen  in  a  future  part 
of  this  work. 

Howiflfectcdby  A  person  attainted  of  treason  forfeits  lands 
tainder, outlaw-  and  goods,  and  is  of  course  incapable  of  dis- 
der.  posing   of  them  by   his   will.      So  a   felon,    upon 

attainder,  forfeits  the  fruits  of  his  lands  for  the 
year  and  the  day ;  after  which  they  escheat  to  the  Lord 
of  the  fee.  But  the  forfeiture  of  goods  and  ( hattels 
is  absolute,  as  well  in  felony  as  treason  ;  differing 
from  the  forfeiture  of  lands  in  respect  of  its  com- 
mencement, the  latter  taking  place  upon  the 
attainder,  and  not  before ;  the  former  upon  the 
conviction.  It  follows, .  therefore,  that  if  the 
party  dies,  before  attainder  in  the  one  case  and 
conviction  in  the  other,  the  forfeiture  is  saved ;  his 
will  either  of  lands  or  goods  is  effectual.  But  if 
conviction  or  attainder  takes  place,  the  will  of  the 
traitor  or  felon,  as  to  his  goods,  by  the  conviction, 
and  as  to  his  real  estate,  by  the  attainder,  is  rendered 
void ;  and  that,  although  such  will  was  made  before 
either  the  conviction  or  attainder.  The  King  s 
pardon  restores  the  disposing  capacity,  and  the  party 
may  afterwards  make  his  will,  as  if  no  conviction 
had  taken  place :  and  it  seems,  that  by  such 
pardon,  any  will  made  before  conviction,  recovers 
its  former  force  and  effect  ^  Though  it  may  be 
doubted  whether  a  will  or  testament  made  after 
conviction,  would  be  rendered  operative,  as  not 
having  had  a  legal  and  valid  inception.     The  will 

'  Swinb.  97. 
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of  a  felo  de  se  may^  it  seems^  be  effectual^  as 
to  his  lands^  because  these  are  not  forfeited  but 
by  attainder,  which  cannot  be  in  this  case.  But 
as  to  his  gdods  and  chattels  his  will  is  of  no  ef*** 
fcct(l). 

A  person  outlawed  in  a  pei^onal  action^  forfeits 
his  goods,  and  is  therefore  4ncapable  of  disposing 
thereof  by  his  will,  but  it  seems  he  may  devise 
his  lands'*.  But  it  is  to  be  recollected  that  the 
wills  of  tnutors,  felons^  aliens,  ^d  outlawed  personSi 
are  void  only  as  to  the  King  or  Loitl  of  the  Fee,  who 
has  the  fight  to  the  lands  or  goods,  by  reason  of  ' 
the  forfeiture :  the  will  is  good  as  against  the  testae 
tor  himself  and  all  other  persons* 

As  the  person  devising  or  bequeathing  must  be  a 
person  capable  of  making  l  will,  so  the  devisee 
or  legatee  must  also  be  Capable  of  taking  under  it ; 
and  if  he  dies  before  the  testator  the  gift  vanishes. 
Neither  the  heir  ot  executor  are  capable  of 
taking  originally;  if  the  original  object  of  the  gift 
be  dead,  there  is  no  person  to  whom  the  designation ' 
can  apply  *. 

'  Swinb.  107,  •  PlowdL  345.  Brett  v.  Rigdeo. 


.  (1)  Plowd.  ComiiL  Eng.  Ed.  Halet  «•  Petit, ^1.  and  obaenre 
the  fubtie  grounds  on  which  this  p^nt  was  reasoned  by  C.  J.  Dyer* 
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PART  III. 

Estates  by  Custom. 

m^f'lYuT'  IT  may  be  received  as  settled  doctrine,  that  wills 
J^'^^'^^^^^^^'of  copyholds  stand  clear  of  the  statute  of  frauds  as 
to  copyholds,  ^ell  as  of  the  statute  of  wills.  It  has  before  been 
Reisons  for  observcd,  that  the  statutes  of  Henry  VIII.  required 
to  be  6ut  of  the  the  tcDure  to  be  in  socca&:e.  which  is  not  the  de- 

statotcofa9  ^      ^  ^ 

Car.a.cj.       scription  of  copyhold  tenure,  and  therefore,  for  that 

reason  the  statutes  of  wills  would  not  apply  to  riiis 
description  of  estate.  We  observe  also,  that  copy- 
holds could  not  be  considered  as  having  been  em- 
braced within  the  intention  of  those  statutes,  which 
was  to  revive  the  testamentary  power  with  certain 
qualifications  and  restrictions,  after  the  atatute  made 
for  carrying  the  possession  and  legal  estate  to  the  use 
had  either  suppressed  its  exercise,  or  driven  it  upon 
new  expedients  for  its  preservation.  The  statute  of 
uses  had  not  interfered  with  the  uses  raised  upon  sur- 
renders',  those  being  properly  executed  by  the 
admittance,  which  operated  as  a  new  grant  thereof 
by  the  lord  pursuant  to  the  surrender.  Neither, 
indeed,  could  it  be  properly  said,  that  copyholds 
were  ever  devisable,  for  a  will  can  have  no  effect 
upon  them  as  a  will,  so  that  it  was  always  necessary 

*  2  Vcz.  257. 


Pabt  III.  Estates  hy  Custom.  35 

first  to  pass  the  estate  by  a  surrender  thereof  into 
the  hands  of  the  lord^  to  such  uses  as  the  surrenderer 
should^  by  his  last  will^  appoint,  and  then  his  will 
succeeded  to  this  act  as  an  appointment  or  declara- 
tion of  the  use  *. 

By  thus^  regarding  the  surrender  as  the  mean 
whereby  the  lands  themselves  are  transferred,  and 
the.  will  as  having  no  specific  operation  under  the 
statute  of  wills,  but  as  a  mere  declaration  of  an  use, 
or  rather  an  appointment  of  the  person  to  be  ad- 
mitted upon  the  surrender,  we  see  the  reason  (not 
always  indeed  approved  of)  for  holding  wills  of 
copyhold  lands  to  be  out  of  the  statute  of  frauds, 
there  being  no  special  provision  applicable  to  copy- 
hold estates  contained  therein.  Accordingly  in 
Carey  v.  Askew  %  it  was  held  by  Sir  Lloyd  Kenyon, 
Master  of  the  Rolls,  that  any  testamentary  paper 
would  be  sufficient  to  pass  copyhold  lands;  and  his  - 
Honour  said,  he  hardly  expected  to  hear  it  seriously 
argued ;  it  had  been  held,  that  a  will  received  by  the 

ecclesiastical  court  will  govern  the  surrender  of  a 

» 

copyhold.  It  would  be  removing  landmarks  to  enter- 
tain a  doubt  upon  the  subject." 


\ 


Lord  Macclesfield'  admitted  the  same  doctrine  as  Lords  Micck». 
perfectly  settled  in  his  time,  though  certainly  not  wicke  not  tttij 

tied  wiihthc 
reasons. 

^  Se«  the  case  (tf  Royden  9.  Maltster,  2  RoS.  Rq>.  SSSw 
•  2 B^own^C.  R.  58.  <2  P.  Wma. 258. 
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is  tenant  to  the  lord,  and  liable  to  answer  all  the 


services." 


But  in  Tuffhell  v.  Page,  before  Lord  Hardwickc  in 
1740,  a  different  opinion,  and  which  seems  to  be 
the  doctrine  as  now^  understood,  was  maintained 
by  that  chancellor  on  this  subject.  His  Lordship  ' 
said,  he  would  consider  the  case  in  two  lights — first, 
whether  the  will  of  a  copyholder,  unattested  by 
witnesses,  was  sufficient  to  declare  the  uses  of  a 
surrender,  made  to  the  use  of  a  will ;  and  secondly, 
where  there  is  no  surrender,  as  in  the  case  before 
him,  whether  such  a  will  was  sufficient  to  pass  the 
trust  of  the  copyhold  lands  to  the  plaintiffi 

With  respect  to  the  consideration  of  the  question 
in  the  first  of  these  lights,  his  Lordship  said,  that 
where  a  man  was  seised  of  copyhold  lands  and  sur- 
rendered to  the  use  of  his  will,  and  executed  a  will, 
though  not  attested  by  witnesses,  yet  it  should  direct 
the  uses  of  the  surrender;  for  the  clause  in  the 
statute  of  frauds  and  peijuries,  which  required 
the  testator's  signing  in  the  presence  of  three  wit- 
nesses, and  their  attestation  in  his  presence,  was 
confined  only  to  such  estates  as  passed  by  the  statute 
of  wills  34  H.  8.  c.  5.  which  was  an  act  to  explain 
one  ihade  in  the  32d  of  the  same  King ;  and  which 
at  the  close  of  the  section  enacted,  that  the  words, 
estate  of  inheritance,  in  the  former  statute,  should 
be  declared,  expounded,  taken,  and  judged  of  estates 
of  fee  simple  only,  whkh  shewed  plainly^  xhzt  it  did 
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not  extend  to  customary  estate?,  and  had  been  so 
settled  ever  since  the  case  of  the  Attorney  General 
V.  Barnes.  This  was  reported  in  2  Vernon,  where  it 
was  said  in  page  398,  ''  as  to  such  of  the  lands  as 
were  copyhold,  it  was  agreed  fhey  were  well  ap- 
pointed, they  passing  by  surrender  and  not  by  will, 
though  there  were  no  witnesses  to  it/* 

As    to    the    second  question,    whether  the  will 
in    question  would  pass    the   trust  of   the^  copy- 
hold lands,  his  Lordship  said^  that  where  the  legal 
estate  was  in  trustees,  tlie  cestuy  que  trust  conse- 
quently  could  not  surrender,  but  the  lands  should, 
notwithstanding,   pass  by  this  devise  according  to 
the  general  rule  that  equity  follows  the  law ;    for  a 
copyhold  would  pass  under  a  will  without  three  wit- 
nesses, or  where  there  were  no  witnesses  at  all;  and 
if  this  nicety  was  not  required  in  passing  the  legal 
estate,  a  fortiori  h  was  not  in  passing  the  equitable  \^ 
and,  therefore,   the  cestuy  que  trust  might,  by  the 
same  kind  of  instrument,  dispose  of  the  trust  estate, 
as  if  he  had  the  legal  estate  in  him.!' 

It  may,'  therefore,  be  regarded  as  settled,  that  no 
attestation  is  requisite  to  an  instrument  in  the  na[-  , 

tare  of  a  will  designed  to  carry  into  effect  a  previous 
simple  *  surrender  of  copyhold  land  to  the  uses 
thereof,  but  that  any  paper  having  a  testamentary 


■  ■■ 


*  That  ii»  where  the  cufrender  it  silent  m  to  the  form. 
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opemtjon^  and  received  in  the  ecclesiastical  courts 
Whether  an  ^  such,  IS  Sufficient.  It  has  even  been  doubted^ 
SSJTitiwrf^  whether  such  testamentary  appointment  may  not  be 
^hSd'li-  by  parol,  for  if  copyholds  are  not  affected  either  by 
bT^cnSJ*^  the  statute  of  wills,  or  by  the  clause  respecting  willa 
^*^^  in  the  statute  of  frauds^  a  testamentary  disposition 

of  them,  as  such,  seems  to  be  no  more  necessary  to 
be  in  writing,  than  the  devises  by  the  custom  of 
particular  places  which  operated  independently  of 
the  statute  of  wills,  and  might  after  that  statute, 
and  until  the  statute  of  fiauds  expressly  restrained 
them,  have  been  made  by  word  of  mouth;  and  if 
such  wills  of  copyholds  be  regarded  as  mere  ap- 
pointments, they  are  still  clear  of  the  first  and  third 
clauses  of  the  statute — ^by  the  exclusive  wording  of 
the  finst,  and  by  the  express  exception  in  the  last. 
And  by  a  lat^  case.  Doe  d.  Cook  v.  Dan  vers  ^, 
jt  has  been  determined  that  they  cannot  be 
Kgarded  as  declarations  of  uses  or  trusts,  so  as  to  be 
within  the  7th  seption  of  the  same  statute. 

An  atterted  wui  As  the  attestation  of  three  witnesses  is  not  necesr 
^^^^^Z  *^ry*  so  neither  has  it  any  efficacy  in  respect  to 
uaattefted  wiu.    copyholds;   SO  that  if  a  surrender  be  made  to  such 

uses  as  the  surrenderer  shall  appoint  by  his  will, 
and  he  afterwards  make  his  wiH,  executed  and  atr 
tested  according  to  the  statute  of  frauds,  such  will  is 
nevertheless  subject  to  be  revoked  or  republished  by 
him  by  any  subsequent  testamentary  paper,  attested 

f  7  East  m 
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by  one  or  two  witnesses  only,  or  without  any  attes-. 
tation  at  aiP.  But  if  a  surrender  be  made  to  the  use 
of  a  will,  to  be  executed  with  those  or  any  other 
solemnities,  it  is  clear  that  such  prescribed  requisites 
must  be  strictly  compli^  with  as  in  other  similar 


cases  I 


It  should  be  observed,  before  this  part  of  the  sub-  h#v  fu  such 
ject  is  dismissed,  that  although  a  will  of  copyholds  is  opentts  u  m 
said  to  work  as.  a  declaration  or  appointment  of  the  dedando^  pv- 

1  %     %  •     ^        %  ■%  t-«-«     tftkcf  of  the  qua- 

use  only,  and  this  is  the  ground  upon  which  it  is  utiesofawUi 
held  to  stam)  clear  of  the  clauses  regarding  wills  in 
the  statute  of  frauds,  it  partakes  of  the  quality  of  a 
will  in  m^ny  essential  particulars;  thus  it  is  revoc- 
able by  alteration  or  cancelling,  and  is  altogether 
an  ambulatory  instruiiient  until  the  death  of  the 
party ;  so  that  if  the  appointee  die  in  the  life-^time 
of  the  testator,  I  apprehend  it  to  be  quite  clear  that 
the  devise  fails;  for  the  act  remains  incomplete,  and 
the  instrument  is  without  operation  and  mute  until 
the  testator's  decease.  And  it  is  to  be  remembered, 
that  in  respect  to  freeholds,  a  will  to  pass  lands  in 
virtue  of  a  power,  must  have  the  ceremonies  by  the 
statute  of  Charles  made  necessary  to  wills  of  lands. 

But  although  it  seems  now  to  be  regarded  as  set-  a  wm  di^Kuins 

««fi  •*•  ««<■  of  the  equiuUe 

tied,  that  the  trust  or  equity  of  a  copyhold  estate  estate  in  cus- 

will  pass  by  a  will  not  executed  or  attested  accord-  mImTc  execut- 
ed and  attested 
accoidiogtothe 
statute  of  fstuds* 
t  Vid.  Burkitt  v.  BurEtt,        ■  Vid,  Cotton  v.  Lay^r,  2  P. 

^Vcm.  498.  Wmi.62S. 
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ing  to  the  statute  of  frauds^  upon  the  principle  of 
equiias  sequitur  legem,  and  on  the  ground  that  a 
strictness  which  had  been  dispensed  with  in  respect 
to  the  legal  estate  in  copyholds^  ought  Oi  fortiori  to 
be  dispensed  with  in  respect  to  the  trust  estate  in 
copyholds^  yet  a  different  doctrine  seems  to  have 
obtained  concerning  the  equitable  interest  of  a  cus- 
tomary freehold,  where  there  existi  no.  custom  of 
the  mand*  for  surrendering  them  to  the  use  of  a  will. 
This  was  so  held  in  the  case  of  Hussey  t?.  Grills^ 
where  Elizabeth  Prowse,  being  seised  of  a  customary 
estate  within  the  manor  of  Stoke  CHmsland  in  Corn* 
wall^  surrendered  it  to  Thomas  Jones  and  his  heirs, 
who  afterwards  declared  the  trust  to  be  for  Elizabeth 
Prowsq,  her  heirs>  and  assigns,  and  covenantejd  to 
surreAder  to  such  uses,  as  she  should  by  deed,  exe- 
cuted in  the  presence  of  two  witnesses,  or  by  her  last 
will  appoint.  *  E.  Prowse  afterwards  made  her  will  on 
the  24th  January  1753,  in  writing,  but  not  attested 
according  to  the  statute  of  frauds ;  (but  which  seems 
to  be  mistakenly  reported  (3),  as  the  decision  and 
reasoning  of  the  case  plainly  supposes  and  requires 
the  will  to  have  beeen  effectual,  and  consequently 
executed  according  to  the  statute, )  and  de^'ised  the 
customary  estate  to  Margaret  Archer,  her  heirs  and 
assigns  for  ever.  She  afterwards  made  a  codicil 
in  her  own  hand-writing,  but  unattested,  and  there- 

»  Ambl.  299. 
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by  revoked  the  devise  in  her  will  of  the  customary 
estate^  and  gave  it  to  Margaret  Archer  for  her  life 
only^  with  remainders  over;  and  the  doubt  was^ 
whether  the  codicil  was  a  good  revocation  of  the 
will^  and  passed  the  customary  estate. 

N 

The   Lord  Chancellor  Hardwicke  said,  that  the 
question  was,  whether  these  customary  estates  were, 
in  point  of  conveyance  or  devise  by  will,  so  far  like 
copyholds,    that   the   determinations  with    respect 
to  the  latter  shall  govern  these  in  like  manner  and 
pirity  of  reason.     That  courts  ought  to  avoid  mak- 
ing large  and  liberal  constructions  to  take  cases  out 
of  the  statute  of  frauds ;  which  was  made  to  ascer- 
tain   property,   and   the  words  whereof  were  very 
extensive.     That  copyholds  were. not  devisable  by 
will,  nothing  passing  out  of  the  surrenderer  till  the 
will  was  made ;  and  when  it  was  made,  the  lands  did 
not  pass  by  the  will ;  the  devisee  might  come  and 
be  admitted  on  the  foot  of  the  surrender  and  will 
taken  together ;  just  as  if  the  name  had  been  insert- 
ed in  the  surrender  itself.     That  the  ground  of  his 
opinion  in  Tuffhell  v.  Page,  was  eqniias  sequitur  fe- 
gem.      That  customary  freeholds  and  copyholds  dif- 
fered extremely  in  their  nature :  the  latter  being  of  ^ 
base  tenure,  and  by  the  old  common  law,  held  at 
the  will  of  the  lord,  though  now  established  on  a 
more  firm  footing ;  customary  freeholds  never  were 
of  the  base  kind.     That  Jones  was  a  tmstee,  and  the 
legal  estate  was  in  him.     There  was  no  evidence 
that  there  could  be  in  that  manor  a  surrender  of  a 
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customary  freehold.     It  was  agreed  that  there  never 

was  such,     l^hat  the  foundation  of  the  determination 

as  to  copyholds  was,  that  the  party  might  dispose  by 

surrender  and   will.     As   there  was  no  method  of 

passing  the  legal  estate  of  these  customary  freeholds 

in  that  way,  there  was  no  reason  to  hold  them  out  of 

the  statute.     And  if  the  Jegal  estate  was  not  so,  so 

was  not  the  trust.     There  was  something,  observed 

his  Lordship,  arising  out  of  the  declaration  of  trust, 

which  induced  him  not  to  make  a  large  and  liberal 

construction ;  for  as  two  witnesses  were  required  by 

it  to  the   execution  of  a  deed,  it  seemed  strange 

to  think,  that  in  case  of  execution  by  will,  it  might 

be   on   a  loose   paper,    without  any    witnesses   at 

all.     It  has  been  held,   however^  in   the  late  case 

But  wher«        of  Cook  V.  Dauvcrs^  that  such  customary  freeholds 

torn  for  •urren-  whcr^  there  is  a  custom  for  surrendering  them  to  the 

cq^uUe^esutes  usc  of  a  wiU  are  as  much  out  of  the  statute  of  frauds 

mm  di^feem    as  commou  copyholds ;    and  it  should  seem   that 

Sttute!*^    ^  *    the  trust  also  of  such  estates  would  by  analogy  to  the 

principle  of  the  case  of  Tuffnell  v.  Page,  be  con- 
sidered as  out  of  the  statute. 


AU  equitable  It  sccms  scarccly  necessary,  after  the  opinions  and 
hSd^^  w^  determinations  which  have  been  produced,  to  observe 
t^d^^ttd  to  the  reader,  that  in  a  devise  of  a  trust  or  equitable 
"^^ISr  ^«^«^^  i^  freehold  lands,  the  formalities  of  execution 
ttituie.  ^^^  attestation,  required  by  the  statute,  are  as  neces- 

sary to  be  observed  as  in  wills  disposing  of  the  legal 

k  7  East.  299.  Sup.  40. 
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estate.  There  can  be  no  question^  said  Lord  Mac- 
clesfield  ^  but  that  a  trust  of  an  inheritance  could  not 
be  devised  otherwise  than  by  a  will  attested  by  three 
witnesses^  in  the  same  manner  as  a  legal  estate  ;  for  if 
the  law  were  otherwise,  it  would  introduce  the  same  in- 
conveniences as  to  frauds  and  perjuries  as  were  oc- 
casioned before  the  statute,  by  a  devise  of  the  legal 
estate  in  fee  simple. 

Though  the  necessity  of  writing  imposed  by  the  wnis  of  iindt 
statute  of  Charles  was  already  a  condition  of  their  ^^^^ 
validity  by  the  statute  of  wilb,  yet  this  requisition  of  t^^lTSS 
the  SjBCond  act  was  not  nugatory,  since  lands  that  ^««»"«f«>>« 
were  devisable  by  local  custom,  ( for  enforcing  the 
testamentary  dispositions  whereof  the  register  has 
furnished  an  appropriate  writ", )  were  left  untouched 
by  the  statutes  of  Henry  (4). 

>  2  P.  Wms.  258.  "  Ex  gravi  querela. 
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(4)  But  it  may  still  in  8ome  certain  cases  be  necessary  to  resort  to 
the  custom  of  a  place ;  as  where  it  enables  an  infant  of  fowrteen^  or, 
peibaps,  zfeme  covert^  neither  of  whom  is  capable,  under  the  statntesi 
of  devising  lands.  Vid.  2  And.  12.  where  it  is  said  that  a  custom 
enabling  an  infant  under  14>,  (at  which  age,  and  not  before,  the  law 
supposes  some  discretion,)  would  not  be  good« 
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PART  IV. 

Estates  pur  auter  Vie. 

THE  12th  section  of  the  statute  of  frauds  enacts 
as  follows :-— ''  And  for  the  amendment  of  the  law  in 
the  particulars  following^  be  it  enacted,  that  from 
henceforth  any  estate  pur  auter  Vie  shall  be  devi- 
sable by  a  will  in  Vriting,  signed  by  the  party  so 
devising  the  same,  or  by  some  other  person  in 
his  presence,  and  by  his  express  directions,  attested 
and  subscribed  in  the  presence  of  the  devisor  by 
three  or  more  witnesses ;  and  if  no  such  devise 
thereof  be  made,  the  same  shall  be  chargeable  in  the 
hands  of  the  heir,  if  it  shall  come  to  him  by  reason 
of  a  special  occupancy,  as  assets  by  descent,  as  in  the 
case  of  lands  in  fee  simple,  and  in  case  there  be 
no  special  occupant  thereof,  it  shall  go  to  the  execu- 
tors or  administrators  of  the  party  that  had  the  estate 
thereof  by  virtue  of  the  grant,  and  shall  be  assets  in 
their  hands." 

As  by  this  provision  of  the  statute  of  frauds  these 
freeholds,  held  for  the  lives  of  others,  are  made 
devisable  as  fee  simple  estates,  the  statute  of  frau- 
dulent devises ',   which   vacates   devises  of  land  as 

>  S  aod  4  W.  and  M.  c.  U. 
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against  specialty  creditors,  has  been  clearly  held 
to  attach  upon  this  newly  (1)  devisable  property, 
in  the  same  manner  as  upon  fee  simple  estates.  But 
as  the  quality  of  these  estates  may  be  much  af- 
fected by  the  terms  in  which  they  are  granted,  being 
sometimes  limited  to  go  to  the  heirs,  and  sometimes 
to  the  executors,  administrators  and  assigns,  which 
may  vary  the  result  as  to  the  operation  of  testa- 
mentary dispositions,  it  may  be  useful  to  take  rather 
a  large  view  of  their  nature,  and  the  consequences 
of  the  several  enactments  regarding  them. 

■ 

By  the  common  law,  where  a  man  was  tenant 
for  the  life  of  another,  by  virtue  of  a  grant  to  him- 
self only,  without  mentioning  his  heirs,  and* died 
during  the  life  of  him  for  whose  life  the  estate  was 
holden,  in  such  a  case  the  first  occupant,  or  he  who 
could  first  get  possession  of  the  land,  was  authorised  to. 
keep  such  possession  as  long  as  the  cestui  que  vie 
lived  ;  and  this  was  called  general  or  common  occu-^^ 
pancy.  But  this  title  of  general  occupancy  has 
given  place  to  the  regulations  of  the  statute  29 
Car.  2.  c.  3.  the  subsequent  statute  l4  Geo.  2.  c. 
20.  But  by  the  9th  section  of  the  statute  last-men- 
tioned, which  recites  that  by  the  former  statute  it  had 


(1)  These  esutet  pur  auter  vie,  could  not  be  devised  within 
the  statutes  32  H.  B.C.  1.  and  S4  and  35 H.  8.  c.  5.  which  last 
statute  explains  estates  of  inheritance  to  mean  estates  of  fee  sample 
only. — Per  Curiam^  io  Took  t>.  Glascock,  1  Saund.  261.  These 
estates  by  occupancy  were  neither  devisable  nor  subject  to  debts  before 
the  statute  of  fiaudi.     Ragget  v.  Gierke,  1  Vem,  234. 

1 
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iieen  enacted^  that  estates  pur  auler  irie>  where- 
of no  devise,  should  be  made,  shottUt  in  case 
there  should  be  no  special  occupant  thereof,  go 
to  the  executors  dr  administrators  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant,  and 
should  be  assets  in  their  hands,  and  that  doubts 
had  arisen^  where  no  devise  had  been  txUde  of  such 
estates^  to  whom  the  surplus  of  such  estates,  after 
the  debts  of  such  deceased  owners  were  fully  satis^ 
fied,  should  belong,  it  is  provided/  "  that  such  estatesy 
pur  auter  vie,  in  case  there  should  be  no  special  oc^ 
cupant  thereof,  of  which  no  devise  should  have  been 
B^de,  according  to  the  said  act  for  prevention  of 
frauds  and  perjuries,  or  so  much  thereof  as  should 
not  have  been  so  devised  should  go,  be  applied, 
and  distributed,  in  the  same  manner  as  the  'per<^ 
spnal. estate  of  the  testator  or  intestate/' 

Wherever  the  limitation  in  these  grants  pur  auter 
vie  is  to  the  grantee  and  his  heirs,  the  heir  at  com- 
mon law  is  the  person  to  take  upon  the  death  of 
the  tenant  in  the  life-time  of  the  cestui  que  vie> 
and  in  such  a  case  there  never  was  any  room  for 
general  occupancy,  if  there  was  any  heir  to 
take.  But  in  what  character  or  capacity  he  takes 
has  been  a  question  on  which  very  great  lawyers 
have  held  different  opinions.  Lord  C.  J.  Vaughan  in 
the  great  case  of  Holden  v.  Smallbrook^  held,  that  if 
a  man  demised  land  to  another,  and  his  lieirs  haben* 
dum  pur  auter  vie,  or  granted  a  rent  in  the  same 

y  Vattj^aa,  1S7- 
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manner^  though  the  heir  should  "have  the  land  or  Lord  Vaughan'« 

rent  after  the   grantee's  deaths  yet  he  had  it   not  eltaTe^romcMo" 

as  a  special  occupant  (as  the  common  expression  proper dJccnt. 

was)  for  if  so,  sUch  heir  would  be  an  occupant,  which 

he  could  not  be,  but  he  had  it  as  heir,  not  of  a/ee, 

but  of  a  descendible  frettiold,  and  not  by  way  of  li- 

mitation  as  a  purchase   to  the  heir,  but  by  de*^ 

scent,  though  some  opinions  are,  that  the  heir  took 

it  by   special   limitation.      But  the   Chief  Justice 

added,  that  he  did  not  see  how>  when  land  or  rent 

was  granted  to  a  man  and  his  heirs,  pur  auter  vie, 

the  heir  could  take  by  special  limitation  after  the 

grantee's  death,  when  the  wJiole  estate  was  so  in 

the  first  grantee  that  he  might  transfer  it  to  whom 

he  pleased,  so  as  to  deprive  him  who  was  intended 

to  take  by  special  limitation  after  the  grantee's 

death. 


This  reasoning  is  certainly  very  powerful,  but 
other  Judges,  though  they  have  adopted  the  phrase 
of  Lord  Vaughan,  of  descendible  freehold,  have 
adhered  to  the  notion  of  occupancy  in  the  heir,  and 
have  denied  the  inheritable  nature  of  this  kind  of 
estate.  Thus  in  Low  x?.  Burron^  Lord  Chancellor 
Talbot  held  clearly  that  an  estate  to  one  and  his  lieirs 
pur  auter  vie  may  be  limited  to  A.  in  tail,  remainder 
to  B.^  for  in  such  cases  of  limitations  to  the  heirs  of 
the  first  taker^  the  word  heirs  was  only  a  description  of 
who  should  take  as  special  occupants  during  the  Ufa 
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of  cestui  que  vie;  for  in  truth  these  were  no  estates 
tlilj  for  all  estates  tail  were  estates  of  inheritance  to 
which  dower  was  incident^  and  which  must  be  within 
the  statute  de  donis;  whereas  in  this  kind  of 
estate^  whidh  was  no  inheritance,  there  could  be  no 
dowen  neither  was  it  within  the  statute  (2).  If 
it  were  an  estate  tail^  added  his  LQn]ship>  it  would  not 
be  liable  to  forfeiture^  or  punishable  for  waste,  the 
contrary  whereof  was  true  of  the  estate  in  question. 
And  again,  by  the  same  Chancellor  it  was  held,  in 
Chaplin  v.  Chaplin  ^  that  where  a  lease  is  made  to  a 
man  and  his  heirs,  during  liyes^  the  heir  does  not 
take  by  descent,  but  as  a  special  occupant ;  and 
though  it  be  called  a  descendible  freehold,  it  is  not 
really  a  descent,  being  no  more  than  if  there  had 
been  a  designation  of  any  person  by  name  to  enjoy 
the  estate  for  three  lives,  after  the  death  of  the 
father,  instead  of  the  heir  at  law.  And  it  was  there- 
fore holden,  that  in  such  a  case  the  parol  should  not 
demur,  which  is  always  allowed  in  the  case  of  a  pro- 
per descent  to  an  infant  ( 3 ) .     And  it  is  also  to  be  ob- 

*  3  P.  Wms.  368. 


(2)  It  18  plain  there  caa  be  no  occupant  of  an  estate  tdl,  because 
none  can  have  the  estate  tail  but  the  issues  of  the  donee,  who  muit 
take  by  descent, 

(S)  It  it  tnie  the  course  of  succession  must  cenainlj  ifollow  the 
inheritable  quality  of  the  land*  Thus  it  has  been  held  that  where  a 
lease  was  made  to  a  man  and  his  heirs,  during  three  lives,  of  lands  in 
Borough  English,  the  youngest  son  shall  inherit  this  descendible 
freehold.  But  there  the  special  occupancy  is  only  regulated  as  in  the 
other  cases,  by  the  descriptive  force  of  the  word  hehr^  taken  secundum 
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senred^  that  such  a  succession  to  this  estate  is  no 
descent  to  toll   an  entry  *•     So  that  if  a  disseisor 
make  a  lease  to  man  and  his  heirs>  during  tKe  life 
of  J.  S.  zaA  the  lessee  die,   living  I.  S.  the  entry 
of  the  disseisee  is  not  thereby  taken  away>  because 
he  that  died  seised  had  but  a  freehold,  and  the  heirs 
are  added  to  prevent  the  occupant '.     So  that  upon 
this  reasoning  it  should  seem  that  this  estate  is  not  so 
properly  a  descendible  freehold,  as  a  freehold  limited 
to   ga  in  a   course  of  descent;    which  limitation 
prescribes  only  vrho  shall  be  the  occupant,  without 
changing  the. nature  of  the  estate  into  an   inhe- 
ritance*    Yet  Lord  Vaughan  observes,  that  the  heir 
of  the  grantee  pur  auter  vie  might  certainly  recover 
by  a  writ  of  mortdancester,  in  case  of  abatement, 
which,  he  says,  infallibly  proves  the  heir  to  take 
by  descent,  as  succeeding  to  one  who  died  seised  as 
of  a  fee,  though  not  seised  in  fee ;  for  which  he  cites 
Bracton(4).    But  in  Walsingham's  case,  in  Plowden, 
the  learned  Apprentice  stated  arguendo  that  the  heir 
in  such  a  case  should  not  have  an  assize  of  mort^ 

«  Litt.  Sect.  S87.  ^  Co.  Lite.  239.  a. 


iubjectam  materiam*  2  Free«.  395,  S99.  Co.  Litt.  1 10.  b.  But 
the  customary  descent  may  be  confined  by  special  custom  to  fee 
simple. — See  Append,  to  Rob.  Gav. 

(4)  Sa  autem  fiat  donatio  sic^  ad  vitani  donatorisy  donatorio  et 
hacredibas  suis  ;  si  donatoris  prsemoriatur  faxredes  ei  succedent,  te* 
neadom'  9d,  vitam  donatoris,  et  per  assisam  mortis  antcoessoris  recii- 
peraboflt,  <jtti  obtk  vx  de  feodo.  .  Bract.  1.  2^  de  ac(piirendo  rerum 
domimco,  c.  9. 

«2 
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dancester^  and  he  was  not  contradicted.  Yet  what 
shall  be  said  of  annuities  and  rents^  of  which 
there  can  be  no  special  occupant^  and  yet  if  a 
man  grant  an  annuity  to  another  to  hold  to  him 
and  his  heirs  for  the  term  of  another's  life,  and 
the  grantee  die  during  the  life  of  the  cestui  que  vie^ 
his  heir  shall  have  it,  according  to  Littleton',  who 
nevertheless  concludes  with  a  quaere  de  ista  materia* 
Upon  which  Lord  Coke  observes,  that  in  the  case 
of  land  the  heir  shall  have  it,  to  prevent  an  oc- 
cupant; and  so  it  is  in  the  case  of  an  annuity, 
or  of  any  other  thing  that  lies  In  grant,  whereof  there 
can  be  no  occupant, 

It    is   worthy  of   observation,  that  in  Swlnner* 
ton's   case,   in   Dyer*,   where   a  rent  was  granted 
by  fine    to  F*  to   hold    to   him    and    his   assigns 
during  the  life  of  Cassandra,   the  grantor's  wife, 
and  if  it  should  be  behind,  quod  bene  licuit  dicto 
F.    et  hseredibus    suis,    durante   vitae    dictae   Cas-* 
sandrae  distringere,   and  F.   devised  the  rent  and 
died,  living  Cassandra,  Dyer  was    of  opinion  that 
the  devisee  should  have  it,   for  by  the  clause  of 
distress  F.  had  the  fee  simple  determinable  upon 
the  death  of  Cassandra  ;    which   seems  an   extra- 
ordinary opinion,  and  certainly  opposed  by  the  reso- 
lution,  in  Chudleigh's  case^  and  numerous  other 
authorities,  wherein   it  has    been   uniformly   held^ 
and  never  doubted,  that  an  estate  to  one  and  his 
heirs,  during  the  life  of  1.  S.  is  but  an  estate  for  life, 
upon  which  a  remainder  may  depend.    And  the 

S&KU1S9,  ^Dycr,2S2.  URcp.fo.4.b. 
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three  classes  into  which  a  fee  is  distributed  by  the 
very  learned  reporter,  in  his  own  argument,  in 
Walsingham*3  case,  clearly  e:9:cludes  thh  estate  from 
any  description  of  a  fee;  either  the  fee  simple,  the  fee 
simple  determinable,  or  the  base  fee  (5).  The 
question  therefore  seems  to  remain  in  some  un- 
certainty as  to  the  true  nature  of  the  estate  where 
the  grant  is  expressly  to  a  man  and  his  heins 
pur  auter  vie,  though  the  preponderance  seems 
to  he  on  the  side  of  the  doctrine  which  treats 
it  as  a  freehold  to  which  the  heir  succeeds  as  oc- 
cupant by  special  designation,  and  not  by  regu- 
lar title  of  descent 

There  has  been  some  controversy  on  the  question,  whethertnei* 
whether  a  lease  before  the  statute  of  frauds  to  a  man  .^J^^^- 
.  and  his  executors  during  the  life  of  another,  would  ^"*' 
go  to  the  executor  as  a  special   occupant.      Mn 
Hargrave  has  put  this  matter  doubtingly  in  his  notes  to 
Coke  Littleton  ^  where  he  says,    after  citing   some 
authorities  the   other   way,    *'  however  some  have 
thought  that  executors  and  administrators,  if  named 
in  the  grant,  might  take  an  estate  pur  auter  vie, 
though  a  freehold,  even  before  the  statutes  29  Car, 
2.  c.  3,  and  14  Geo.  2.  c.  20.  by  which  they  are  now 

^  Haigr.  Co.  Litt.  41.  b. 


(5)  Plowd.  Com.  557.  And  see  Cro.  EL  805,  where  Pop*, 
ham  said,  that  rent  granted,  to  one  and  his  heirs  for  the  life  of  I.  S. 
shall  not  be  devisable  by  the  statutes  32  and  34  H.  8.  for  it  is  no 
fee,  and  be  added,  that  the  greater  part  of  the  Judges  were  of  his 
•pinion.    But  Gawdy  and  Fenner  contra. 


54  Making  and  publishing  Wills.  Chap.  L 

entitled."  In  Westfaliog  r.  Westfaling*,  Lord  Hard- 
wicke  declared  his  opinion^  that  executors  might 
take  as  special  occupants ;  and  be  further  added^ 
that  he  thought  it  would  be  assets  in  their  hands. 
The  same  opinion  is  intimated  by  him  in  Williams  v. 
JekyI  *".  And  his  reason  for  holding  such  estate^  so 
limited^  to  be  assets,  was,  that  he  thought  the  execu- 
tor by  force  of  his  office  could  take  nothing  without 
its  being  so. 

In  the  Duke  of  Devon  v.  Kinton  (6),  where  A. 
having  an  estate  to  him  and  his  heirs  for  three  lives, 
settled  it  on  his  daughter  and  her  husband  for  their 
lives,  remainder  to  the  use  of  his  own  executors  and 
administrators y  and  after  the  death  of  his  daughter 
and  her  husband,  having  devised  the  estate  to  his 
wife,  died  indebted  by  simple  contract,  and  the 
question  being  whether  the  residue  of  the  terra 
should  be  assets  to  pay  a  simple  contract  creditor,  it 
was  so  decreed ;  for  being  limited  to  the  executors 
and  administi^ators  of  A.  it  became  personal  estate, 
and  he  could  not  devise  it  exempt  from  his  debts, 
though  due  by  simple  contract.  There  appears, 
indeed,  to  have  been  a  stronger  reason  for  saying  that 
an  administrator  could  not  take  as  a  special  occu- 
pant, for  it  seems  that  the  law  will  not  suffer  a  free- 

'3Atk.4ee.  -2VCZ.681, 


(6)  2  Vera.  719.  but  in  2  P.  Williama,  SGO,  it  appears  that  the 
ise  was  originally  granted  to  trustees* 
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hold  to  be  in  suspence^  and  that  a  person  to  entitle 
himself  as  special  occupant  must  enter  immediately 
on  the  death  of  the  tenant  pur  auter  vie,  which 
an  administrator  cannot  do,  though  an  executor 
may ". 

It  seems  as  if  the  framers  of  the  statute  29  Car.  2.  ^^'J**^**^* 

take  toe  snpbit 

meant  to  apply  the  term  special  occupant  only  to  the  ^  >»»  ^  '^^ 

ncK  I  and  bow 

Jieir,  and  perhaps  with  a  cautious  nicety  m  the  use  ^  the  Kituies 

of  the  phrase.    But  the  words,   '  that  in  case  there  tbeii»tuieerti» 

shall  be  no  special  occupant  it  shall  go  the  executors 

and  be  assets,'  seem  virtually  to  include  the  case 

where  the  grant  is  express  to  the  executors  of 

the  grantee,  for  if  the  executor  can  not  take  as 

special  occupant,  it  is  as  if  he  had  not  been  named, 

and  then    the    statute    gives  it    to  him   for  want 

of  a  special  occupant.    If  he  can  take  as  special 

occupant,  it  seems  absurd  to  say  that  the  statute 

e<mld  mean  that  in  that  character  he  should  take  for  his 

own  benefit,  or   in  other  words,   that  if  named 

in  the  grant  he  should  take  for  his  own  benefit,  and 

if  not  named,  that  then  the  estate  should  be  assets  in 

his  hands.    If  he  should  be  held  to  take  as  spe* 

cial  occupant,  by  reading  the  words  ^  special  oc- 

cnpanf   in  the  statute,  as  if  they  had  been  such 

special  occupant,  and  is  applying  to  the  heir  only, 

whose  case  had  just  been  mentioned,  the  case  of 

the  limitation  to  executors  is  brought  fairly  within 

the  statute;  and  then  the  con$truction  would  be,  that 

'  Mmt,  6^  907. 
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if  the  grant  was  not  to  the  heirs^  the  estate  should^ 
whether  executors  and  administrators  were  named  or 
xiot^  go  to  the  executors  or  administrators  as  assets. 
But  we  have  seen  that  even  if  such  esta,te  limited  to 
executors  and  administrators  were  held  to  be  out  of 
the  statute  altogether^  still  there  is  both  reason  and 
authority  for  saying  that  by  force  of  their  office 
simply,  the  property  coming  to  them  must  be  assets 
in  their  hands. 

The  statute  of  29  Car.  2.  c.  3.  makes  these  estates 

coming  to  the  heir  for  want  of  being  devised  (and 

by  the  same  statute  they  can  only  be  devised  by  will 

/  attested    by    three   witnesses)    assets  for  specialty 

creditors ;  and  in  the  hands  of  the  executors  or  ad-^ 
ministrators,  where  no  special  occupant^  assets  for 
both  specialty  and  simple  contract  creditors.  The 
statute  of  14  Geo.  3.  c.  20.  s.  9.  looking  to  the  case 
where  there  is  no  devise  or  occupancy,  and  thus 
partially  provided  for  by  the  statute  39  Can  2. 
makes  the  surplus  after  payment  of  debts  applicable 
and  distributable  as  personal  estate.  And  when  tht 
force  of  the  wor^s  ''shall  be  applied  aud  dis« 
tributed"  are  properly  attended  to,  it  is  difficult  not 
to  infer  that  the  legislature  intended  that  the  execu- 
tor should  not  retain  this  surplus  beyond  the  amount 
of  the  debts,  as  special  occupant,  but  that  it  should 
pass  by  the  residuary  bequest  of  the  personalty  il 
not  particularly  devised. 

Supposing,    then,    under  these   circumstances  a 
party  to  make  a  will^  devising  the  residue  of  his 
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personalty^  but  unattested  according  to  the  statute 
of  frauds^  and  therefore  not  operating  imme- 
diately upon  the  dry  legal  subject  being  still  in 
its  nature  freehold^  though  at  least  to  a  certain 
extent  under  the  aboye-mentioned  statutes  be- 
neficially applicable  as  personalty^  what  is  to  be- 
come^ in  a  court  of  equity,  of  the  interest  after 
debts  paid?  Is  it  to  go  to  the  legatee^  to  the 
heir,  to  the  next  of  kin,  or  to  be  retained  by  the 
executor  ? 

Such  a  case  presents  itself  under  two  aspects: 
firsts  suppose  that  before  the  statute  the  executor 
was,  by  virtue  of  such  express  limitation  to  exe- 
cutors, a  special  occupant,  and  that,,  the  statute 
having  enacted  if  case  there  was  no  special  occu- 
pant, the  estate  should  be  assets  in  the  hands  of  the 
executor  or  administrator,  the  case  might  be  re- 
garded as  being  out  of  the  statute  where  the  ex- 
ecutof'  was  named  as  special  occupant ;  \n  this  view 
of  it,  it  might  become  necessary  to  enquire  what 
would  have  become  of  the  estate  in  the  hands  of 
the  executor,  as  such  special  occupant. 

We  have  the  decided  opinion  of  Lord  Cowper  * 
upon  this  subject,  who  made  no  difficulty  of  holding 
it  to  be  personal  estate,  though  originally  grant- 
ed to  a  man  and  his  heirs,  if  it  was  afterwards  by  him 
granted  to  executory  though  it  must  be  remember- 

•  S  Vera.  719.    S  P.  Wmi.  380. 
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fd  that  wHen  the  same  case  was  befbre  Lord  King  it 
appeared  to  be  in  trust.  In  WestfiUing  v.  West* 
faling,  above  cited,  it  appears  to  have  been  also 
the  opinion  of  Lord  Hardwicke,  that  an  estate 
pur  auter  vie  to  a  man,  his  executors,  administrators, 
and  assigns,  was  iissets  to  pay  debts  before  the 
statute.    And  in  Oldham  v.  Pickering  ^  which  was 

s 

a  case  before  the  statute  Geo.  8,  (as  that  case  is 
reported  in  Carthew)  Lord  Holt  seemed  to  entertain 
a  degree  of  doubt  whether  such  an  estate  was  not 
assets  to  pay  legacies.  It  appears  indeed  to  have 
been  the  opinion  of  the  annotator  upon  the  case  of 
the  •  Duke  of  Devon  v.  Atkins,  in  Peere  Williams^ 
first  edition,  that  there  was  an  equity  to  say, 
that,  if  the  executor  or  administrator  took  it  as  spe^ 
^  cial  occupant,  the  effect  of  his  character  as  executor 
or  administrator,  would  fix  upon  his  legal  title  an 
equity  for  those  who  claim  the  personal  estate,  to 
make  him  a  trustee. 

It  seems,  therefore,  that  the  fate  of  property  so 
circumstanced  was  not  very  well  settled,  indepen^** 
dently  of  the  statutes  of  Charles  2.  and  George  % 
We. perceive  too,  by  the  recital  in  the  clause  re- 
lating to  this  subject,  in  the  statute  of  Geo.  ±  c.  14» 
that  doubts  had  existed  afler  the  provision  by  the  18th 
Section  of  the  statute  39  Car.  2.  c.  3.  as  to  the  per- 
sons to  take  after  payment  of  the  debts,  and  that  the 
clause  in  question  of  the  14th  Geo.  8.  was  made  to 

»  1  L^idRaynude,  Carth.S7& 
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exclude  such  doubts.  By  this  statute  of  George  2. 
therefore  it  was  provided  that  the  surplus  should  be 
applied  and  distributed  as  personal  estate.  Upon 
which  clause  the  present  Chancellor  declared  him- 
self to  have  a  strong  inclination  that  the  meaning 
was^  that  the  residuum  of  such  estate  was  to  go  with 
the  rest  of  the  personalty^  where  there  was  a  will,  and 
to  the  next  of  kin  where  there  was  an  intestacy ;  and 
that  the  language  of  the  statute  would  bear  this  out, 
for  it  would  be  extraordinary  that  persons  claim- 
ing by  bequest  should  not  have  been  attended 
to,  when  even  upon  the  statute  of  Charles  2.  Lord 
Holt  doubted  as  to  legacies.  The  true  state  of  the 
question  in  Ripley  v.  Waterworth^  was,  whether,  if 
notwithstanding  the  statutes  of  Car.  2.  and  Greo.  3. 
the  interest  in  such  an  estate  comes  to  the  executor 
in  the  nature  of  a  freehold,  though  by  force  of  those 
statutes  applicable  to  a  certain  extent  as  personalty, 
he  is  not  in  a  court  of  equity  so  completely  a  trustee 
for  the  persons  entitled  to  the  personal  estate,  as 
that  a  will  not  attested  by  three  witnesses,  but  dis- 
posing of  the  residue  of  the  personalty,  will  give  to 
the  residuary  legatee,  after  the  debts  paid,  a  title  to 
call  upon  the  executor  for  his  benefit.  Upon  this 
case  Lord  Eldon  observed,  that  he  could  not  adopt 
the  principle  of  considering  the  estate  as  personal, 
to  the  point  of  giving  creditors  a  claim  upon  it,  and 
no  farther.  His  Lordship  was  of  opinion,  that  after 
the  debts  were  paid,  in  obedience  to  the  statute, 

«  7  Vez«  JuB.  4Sf  • 
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the  character  of  executor  still  remained  in  him, 
\yhether  considered  as  special  occupant  or  not :  that 
such  character  raised  a  trust  in  him,  and  an  interest  in 
others.  To  the  extent  of  giving  an  interest  to  all,  who 
were  in  a  situation  to  claim  the  personal  estate,  it  wai 
personal  estate. 

It  is  to  be  observed,  that  in  such  a  case  the  heir 
could  have  no  title;  for  he  could  only  take  as 
special  occupant^  and  if  as  special  occupant,  still  as 
occupant,  and  there  could  be  no  occupancy  without  a 
previous  vacancy,  whereas  the  estate  in  the  case  sup- 
posed would  be  full  of  the  executor.  If  the  execu- 
tor has  it,  the  great  question  is,  how  he  has  it  ?  is  it 
freehold  or  personal  estate'?  Is  that  which  one 
statute  has  made  personal  to  the  extent  of  being 
assets,  and  therefore  subject  to  be  sold  as  sucli  upon 
SL  fieri  facias^  and  by  another  statute  distributable 
under  administration  out  of  the  spiritual  court,  still 
to  be  considered  as  in  the  nature  of  freehold  in  the 
hands  of  the  executor,  against  any  persons  claiming 
the  personal  estate  ?  There  is  besides  great  difficulty 
in  saying  what  shall  become  of  such  an  estate  with 
this  changeling  sort  of  character  belonging  to  it,  in 
case  of  the  death  of  the  executor,  if  he  takes  it 
as  special  occupant  in  the  nature  of  a  freehold. 
Such  a  case  would  be  surrounded  with  difficulties  \ 
But  as  the  statute  uses  only  the  expression  pur  auter 

'  Atkinson  v.  Baker,  4  T.  K.  2Sl. 

•  See  Oldercon  v.  Pickeiiog,  1  Lord  Raynv  96.    Comb,  291. 

•  7Vcz.Jtto.445.45J. 
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vie,  not  distinguishing  between  the  grant  to  a  man's 
heirs,  and  to  his  executors,  in  imposing  the  ne- 
cessity for  three  witnesses  to  validate  a  devise  of 
It,  the  residue  in  the  case  above  alluded  to  would 
not  pass  strictly  by  the  will.  But  Lord  Eldon  Was  pf 
opinion,  that  in  a  court  of  equity  the .  estate  was  to 
be  considered  as  belonging  to  those  who  take  per-  , 

sonal  estate  by  an  equity  attaching  upon  the  charac- 
ter of  executor  as  executor.  And  he  resembled  it  to 
the  case  of  stock  which  can  be  disposed  of  only  by  a 
will  with  two  witnesses  (7  ) ;  but  that  according  to  Lord 
Thurlow,  where  it  is  not  so  bequeathed,  it  devolves 
upon  the  executor  in  trust  for  those  who  are  entitled 
to  the  personal  estate,  under  the  residuary  bequest ; 
the  will  operating  as  a  direction  to  the  executor  how 
to  apply  it,  though  it  was  not  devised  by  that  will ". 

Upon  the  whole,  therefore,  as  the  question  now 
ftands,  upon  the  authority  of  the  much  reasoned  ' 
case  of  Ripley  v.  Waterworth,  in  equity  at  leasts 
an  estate  granted  to  a  man,  his  executors,  admi- 
nistrators, and  assigns,  though  devisable  as  to  the 
legal  interest  only  by  a  will  with  three  witnesses,  is 
personal  estate,  or  in  the  nature  of  personal  estate. 

"  7  Vez.  Jun.  44$.  452. 


(7)  By  dS  Geo.  S.  c.  28.  8.  14.  and  35  Geo.  3.  c.  14.  t.  16.  it 
is  prorided  that  all  persons  possessed  of  any  share  or  mterest  in 
the  fttodsi  or  any  estate  therein,  may  deyise  the  same  by  will  in 

writingi  aiti^ud  by  two  or  moricndiUc  witnesses. 
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in  the  hands  of  the  executor^  and  the  benefit  as  to 
the  surplus  belongs  to  the  legatee  under  the  ivill 
as  such,  though  the  will  is  not  attested,  so  as  to  pass 
it  at  law.  In  a  word,  it  is  personal  estate  as  to  those 
claiming  as  creditors  and  representatives.  But  yet 
the  essential  character  of  the  estate  as  a  freehold 
remains,  as  to  other  persons  who  can  only  take  the 
legal  interest  in  it  by  a  conveyance  applicable  to 
freehold  property. 


PART  V. 

Powers  to  be  executed  hy  Will. 

Powewoftp.  WHERE  a  power  is  given  or  reserved  by  deed  to 
«i^d"^I^  be  executed  generally  by  a  will,  without  any  words 
^tfcoJc  My  di-  expressing  or  importing  the  manner  in  which  such 
thr«H?ii*°  ^iU  is  to  be  executed ;  if  the  subject  of  such  power 
uio^«t^Tla,  is  'eal  estate,  the  power  will  be  ill  executed  by  any 
urb^awiu  It.  "^'M  n<>t  signed  by  the  testator,  and  not  attested  by 
iT^t  gunlt^  three  witnesses  by  the  subscription  of  their  names 
^rfnudi.         jj^  j^jg  presence,  according  to  all  the  circumstances 

required  by  the  statute  to  give  effect  to  a  devise  of 
lands.  Lord  Macclesfield,  in  Longford  v.  Eyre', 
much  doubted  whether  the  will  in  that  case  would 
have  been  a  good  appointment,  had  it  not  been  ex- 
ecuted pursuant  to  the  statute;   because^  said  his 

•lP.Ww.741. 
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lordshij)^  When  a  power  is  given  to  appoint  the  uses 
of  land  by  deed  or  will^  the  will  must  be  intended 
to  be  siich  a  one  as  is  proper  for  the  disposition  of 
land,  and  consequently,    should  be  subscribed  by 
three  witnesses,   in  the  presence  of  the  testator. 
For  tills  is  within  all  the  inconveniences  which  the 
statute  of  frauds  was  intended  to  prevent,  and  the 
words  in  the  nature  of  a  will,  mean  the  same  as  a  will, 
which  must  dierefore  be  subscribed  by  witnesses  in 
the  presence  of  the  testator.     And  according  to  the  And  the  nmc 
same  Chancellor,  in  WagstafT  v.  WagstafF^  if  the  fn^^I^ 
truut  of  lands  be  limited  to  such  persons  as  a  man  "*''***"^ 
shall  by  will  appoint,  and  the  ceBtui-que-^trust  de- 
vises  these  lands  by  a  will  executed  only  by  two 
witnesses,  the  will  is  void,  and  will  not  operate  as 
an  appointment.     In  confirmation  of  which,  it  was 
said  by  Sir  John  Strange,  at  the  Rolls,  in  introducing 
his  judgment  in  Jones  v.  Clough*,  that  ''  where  the 
owner  of  an  estate  in  land,  either  in  lay)  or  equity, 
reservts  to  himself  a  power  of  disposing  of  it  to  such 
ttges  as  he  by  will  shall  appoint,  that  must  be  by  such 
a  will  as  within  the  statute  of  frauds  would  be  pro- 
per for  a  devise  of  land;  otherwise  the  statute  would 
be  entirely  evaded/' 

9 

But  if  the  power  extends  over  personal  as  well  as  «  v    u 
real  property,  though  a  will  made  in  execution  of  the  ""  "^''^  ^ 

pcrioiud  AS  wcU 

whole  p()wer  should  fail  as  to  the  land  for  want  of  a  suf*  «  "*^  ««"^^ 
ncient  attestation,  it  may  nevertheless  be  a  sood  ex-  »nexecute<i  to 

^  pass  reaif  it  mxf 

*  nererthelen  be 

»  2  p.  Wm..  258.  «aVei.S66.  ^S 
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ecution  of  the  power  with  respect  to  the  personalty* 
Thus  where  a  man  by  his  will  had  given  several 
shares  in  the  Sun-fire  Office  to  his  daughter^  and 
after  her  decease  to  such  persons  as  she  should  by 
her  will  direct;  and  had  also  devised  real  and  per* 
sonal  estate  in  Jamaica^  in  moieties>  the  one  moiety 
to  Frances  for  life^  and  after  her  decease^  to  such 
person  as  she  should  by  will  direct.;  the  other 
moiety  to  another  person^  in  like  manner;  the 
daughter,  by  her  will  reciting  that  of  her  father, 
disposed  of  the  Sun*fire  shares,  and  also  by  the  same 
will  devised  the  real  estate,  but  the  will  was  not 
duly  executed  to  pass  real  estate,  being  attested  by 
two  witnesses  only;  and  Lord  Chancellor  Thurlow 
,held  that  the  will  being  sufficient  to  pass  the  per- 
sonal estate,  was  so  far  a  good  execution  of  the 
powei^. 

ifanagKement       jf  an  agreement  be  entered  into,  to  charge  cer- 

bc  entered  mto  ^  **  ^  '  O 

to  chirgc  landi    taiu  lands  with  a  sum  of  money  for  the  benefit  of 

with  such  fums  ^  ^ 

as  t  stimger      Certain  persons  named,  in  such  shares  as  a  third 

shall  by  his  last  ^  ,  •  . 

wm  direct,  such  persou  shall  direct  by  his  last  will,  such  will  need 

direction  will  be  .  ^  . 

goodifnuuieby  not  be  exccuted  as  the  statute  requires  for  passing 
wui— butit  real  estate;  but  if  one  or  more  having  the  inheri* 
if  s^%^be  tance  in  them  of  certain  lands^  agree  that  one  of 
bAe  owner,  them  shall  have  power  to  charge  the  same  w^th  any^ 
S^ers  rf  A«^  SH«^  ^7  ^^  ^^^  ^^W,  this  power  can  only  be  well 
faihttitance.       executcd,  as  it  should  seem,  by  a  will  with  three 

<  Duff  9.  Dalzell,  1  Bzo.  C.  IL  147.  tt  Tide  Powell  v.  Beret- 
ftrd,  3  Lord  RtyoL  1S83; 
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\vitTiesses.  This  doctrine  is  furnished  by  the  case 
of  Jones  V.  CIough%  determined  at  the  Rolls  by 
Sir  John  Strange,  which  case  was,  in  effect,  as  fdl- 
iows: 

bh  the  marriage  of  Thomas  Clough,  an  estate 
was  settled  to  the  Use  of  himself  for  life,  remain-* 
tiers  in  the  conmion  manner  in  strict  settlement. 
When  John  the  eldest  son  of  the  marriage,  and 
Thomas  the  younger,  came  of  age,  articles  were 
entered  into,  reciting  the  settlement,  and  that 
*^  whereas  there  was  thereby  no  provision  or  portion 
for  maintenance  of  younger  cihildren^  though  seve- 
ral were  then  living,  to  the  intent  therefore  that 
SOUL  might  be  raised>  Thomas  the  father,  John  the 
son  and  heir,  and  Thotnas  the  youhger,  had  taken  it 
into  consideration,  ^nd  agreed>  that  3001.  should  be 
raised  in  and  upon  all  or  part  df  the  premises^ 
from  and  immediately  after  the  death  of  Thbitias  the 
elder,  and  to  be  paid  to  such  your.ger  children  in 
imch  manner  and  form  as  he  should  by  his  last  willj 
duly  executed,  direct  and  appoint ;  and  in  order  to 
have  the  same  effectually  done  and  assured,  the  two 
sons  did  covlsnant,  grant,  promise,  and  agree^ 
jointly  and  severally,  for  themselves,  their  heirs,  &c. 
that  after  their  father's  deaths  any  pan  might  be 
granted)  mortgaged,  or  disposed  of,  for  raising  the 
SCO  1.  to  be  paid  as  the  last  will  and  tei9tatiient  of 

r 
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Thomas  the  elder  should  direct  and  appoint^  and  to 
no  other  use.  The  father,  by  mil,  attested  only  by 
two  witnesses,  distributed  this  3001. 


John  dying  without  issue,  having  suffered  a  re- 
covery  of  part,  Thomas  became  tenant  in  tail  of  the 
rest,  and  now  insisted,  that  the  provision,  made  for 
himself  and  the  rest  of  the  children,  could  not  take 
effect,  as  not  being  a  proper  execution  of  the  power, 
the  will  not  being  such  as  would  pass  lands,  accord- 
ing to  the  statute  of  frauds,  all  the  requisites  of 
which  were  required  by  these  articles,  and  the  addi- 
tion of  duli/  was  equal  to  legally. 

But  the  Master  of  the  Rolls  adjudged  otherwise, 
observing  that  it  was  to  be  considered,  whether  the 
father,  by  the  articles  or  will,  parted  with  any  thing 
in  his  power  to  give.  By  the  settlement,  he  was 
bare  tenant  for  life;  and  by  the  articles  had  granted 
nothing,  the  charge  being  to  take  'effect  after  his 
death.  The  agreement,  indeed,  was  recited  to  be 
between  the  father  and  two  sons,  and  referred  to 
the  act  of  the  father  by  will  dulj/  executed;  but  in 
the  next  clause,  which  was  to  charge  the  estate,  the 
two  sons  only  covenanted  and  granted  to  the  trustees, 
that  this  3001.  should  be  a  charge;  and  it  was  upon 
their  estate;  and  the  intervention  of  the  father  was 
only  to  apportion  the  sums.  It  was  not  his  will  that 
actually  made  the  charge;  he  was  only  referred  to  as 
a  proper  person  for  that  purpose. 


IPaw  V.        Powers  to  be  executed  hy  With  fit 

This  cause  was  attended  with  such  circumstances^ 
that  the  court  was  well  warranted  to  go  as  far  as  they 
could  to  relieve  the  person  standing  in  the  place  of 
the  younger  children,  especially  against  him  who 
was  to  have  the  benefit  of  the  articles,  but  who  by 
the  accident  of  his  brotlier's  dyings  without  issue^ 
had  turned  the  tables:  it  being  more  for  his  benefit  to 
say,  they  should  not  be  carried  into  execution. 

The  word  duly  was  in  the  agreement,  as  re- 
cited, but  not  in  the  covenant  of  the  two  sons* 
But  it  was  not  necessary  to  lay  any  great  stress  on 
that ;  because  supposing  it  were  the  case  of  the  ovmer 
of  an  estate,  reserving  to  himself  a  power  by  will, 
without  adding  duly  or  legally,  his  Honour  admitted^ 
that  in  ^ch  case  his  act  must  have  been  such,  as 
would  have  answered  the  utmost  idea  of  the  wprd 
duly,  though  the  word  will  had  been  only,  men- 
tioned. 

But  certainly  there  might  be  cases,  where  the 
words  duly  executed  might  not  require  the  solemnity 
of  the  statute  of  frauds;  for  if  no  lands  were  given 
by  the  person  making  the  will,  that  would  be  duly 
executed,  though  there  were  not  those  witnesses, 
which  the  statute  required  to  pass  real  estate,  be- 
cause these  words  must  refer  to'  the  nature  of  the 
act,  and  the  nature  of  that  which  passed  by  it.  ,  Yet 
if  the  word  dtily  were  to  be  construed  otherwise, 
there  have  been  cases  where  a  court  of  equity  under 

f2 
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wheniwa  9uch  circumstanccs  would  supply  it.  That  in  the 
^of4>pomt-  case  before  him,  two  persons  who  had  power  to 
e^boJ^JL  charge  the  estate,  had  done  it  by  articles,  but  re- 
i^'^iJ^'hllJ!  ferred  to  the  act  of  a  third,  merely  for  the  purpose 
to^pSi,"it^  of  apportioning;  and  though  that  third  happened  to 
u  A'Sr^  be  a  father,  it  would  be  the  same  as  if  he  had  been 
JSbbg'^N^  a  mere  stranger.  If,  therefore,  one  should  charge 
his  estate  with  a  sum,  to  be  divided  as  a  mere 
stranger  should  think  proper,  by  will,  the  necessity 
for  its  being  a  will  conformable  to  the  statute,  did 
not  occur;  and  whether  there  were  two  or  three 
witnesses,  it  was  such  a  circumstance,  as,  when 
the  intent  fully  appeared  as  in  the  present  case, 
a  court  of  equity  would,  supply. 

His  Honour  added,  that  it  was  not  necessary  to 
criticise  very  nicely  on  the  import  of  the  word 
duly ;  but  that  where  a  provision  for  younger 
children  was  thus  attempted  to  be  defeated  by  one 
who  was  a  younger  child,  one  would  lay  hold  of  any 
circumstance  whatever  on  which  any  weight  could 
be  laid;  and  supposing  the  father  having  no  land 
estate,  executed  a  will,  whereby  his  intent  was  suf- 
ficiently declared,  in  what  manner  this  should  be 
divided,  it  was  good,  though  there  were  no  such 
circumstances  as  required,  whereby  any  interest  was 
to  pass/rom  him.  There  was  no  occasion  to  Consi-  * 
der,  whether  the  whole  must  have  fallen  to  the 
ground,  if  the  father  had  made  no  will  or  appoint- 
ment, or  whether  the  Court  would  in  such  case  have 
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interposed  for  the  younger  children.  There  have 
been  cases,  where  a  provision  of  that  sort  has  been 
referred  to  the  direction  of  a  third  person,  which,  if 
not  executed,  this  court  has  thought  proper  to  direct 
to  be  equally  divided;  but  that  it  was  not  ne- 
cessary to  determine  that,  because"  his  Honour  was 
of  opinion,  that  the  will,  though  executed  in  the 
presence  of  two  witnesses  only,  considering  it  as  a 
will  whereby  the  father  passed  nothing  at  all  by  way 
^  interest  from  l^imself  to  them,  but  merely  as  a 
collateral  person,  wa,9  a  sufficient  execution  of 
t^e  power  (1), 

We  should  not  read  the  above  case,  lYitbout  re«*  Some  enenUii 

•  »  diitinctspns  tQ 

marking  the  judge's  observation,  that  even  if  the  be  attended  t« 
force  contended  for  were  given  to  the  phrase  duly  awtc  cue* 
executed,  ''  there  had  been  cases  in  which  a  court  of 
equity,  und^r  such  circumstances,  would  supply  it.** 
^y  which  his  Honour  must  not  be  understood  to 
mean,  that  where  a  power  is  given  to  appoint  real 
tstate  by  a  will,  duly  executed,,  or  by  y^ill  generally, 
such  appointment  will  have  thp  aid  of  equity,  if  i^ 
be  not  executed  by  a  will  according  to  the  statute; 
but  that  under  such  circumstances,  that  is,  where  ^,^^     ^^ 
the  yubject  of  disposition  is  nof  such  as  does  of  itself  fc^u'^'^cxe  -" 
call  for  the  application  of  the  statute*  being  personal  ^'^^^'^'^ 


(1)  When  an  act  is  dqne  ypder  a  power,  the  act  ip  deemed  in 
law  to  be  done  by  the  gnyitor  q[  the  power.  2  Atk*  661.  Middlt- 
ItQ  V.  Qrofts. 
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estate,  or  where  the  power  is  given  to  a  stranger, 
tlien  the  mode  of  making  the  will  being  a  stipulator^ 
form  only  annexed  to  the  power,  without  which  the 
will  would  be  intrinsically  good  according  to  law, 
courts  of  equity,  in  behalf  of  certain  favoured  objects 
and  considerations,  will  supply  such  little  formalities, 
,  for,the  sake  of  the  substantial  intentRn  of  the  parties. 
But  if  a  power  over  real  estate  is  to  be  exercised  by 
will,  in  as  much  there  can  be  no  will  at  all  of  such  pro- 
perty, unless  it  be  perfected  in  the  manner  pre- 
scribed by  the  statute  of  frauds,  if  a  will  be  made 
without  being  so  perfected^  it  is  as  if  the  power  were 
attempted  to  be  executed  by  a  totaUy  d{ffierent  in^ 
strument  from  that  to  which  it  was  expressly  made 
subject. 

The  case  of  Sayle  v.  Freeland  and  others  re- 
ported among  the  chancery  cases  in  Ventris^  re- 
ferred to  by  Sir  John  Strange,  in  the  case  above 
pfroduced,  is  not  at  variance  with  the  principle  of 
this  distinction.  There  the  bill  was  to  redeem  a 
mortgage  made  by  the  father  of  the  defendant,  or  to 
be  foreclosed.  The  defendants  by  guardian  an- 
swered, stating  that  their  grandfather  was  seised  in 
fee,  and  made  a  settlement,  whereby  he  entailed 
the  estate,  but  with  a  power  of  revocation  by  any 
writing  published  under  his  hand  and  seal,  in  the 
presence  of  three  witnesses  ;  and  the  case  was,  that 
he  mad^  his  will  under  his  hand  and  seal,  whereiq 

2  Vent.  850. 
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he  recited  his  power(2),  and  declared  that  he  revoked 
the  settlement;  but  the  will  had  but  two  witnesses, 
who  subscribed  their  names,  though  a  third  was  ac- 
tually present.     The  testator  died,   and  the  lands 
descended  to  the  father,  who  made  the  mortgage  ; 
and  the  defendants  claimed  by  virtue  of  the  entail. 
But   the   Chancellor    decreed,    that  the   mortgage 
money  should  be  paid ;  and  first,  he  said,  there  was 
an  execution  of  the  power  in  strictness^  for  the  third 
witness  was  present,  though  he  did  not  subscribe. 
But  secondly,  if  there  had  not  been  in  strictness  a 
good  execution  of  the  powers,  equity  would  help  it 
in  such  a  little  circumstance,  where  the  owner  of 
the  estate  had  fully  declared  his  intention ;   further 
adding,  that  there  was  a  difference  where  a  man  had 
power  to  make  leases,  &c.  which  would  charge  and 
incumber  a   third   person's   estate,   which  sort   of 
powers  were  to  have  a  rigid  construction ;  but  where 
the  power  was  to  dispose  of  a  man's  own  estate,  it 
was  to' have  all  the  favour  imaginable.     Here,  we 
observe,  that  the  power  was  to  be  exercised  by  a 
wi^iting,  and  not  necessarily  by  a  willj  executed  in 
the  presence  of  three  witnesses;  and  although  the 
party  chose  to  execute  the  power  by  a  writing,  in 
the  form  of  a  will,  and  that  will  not  such  a  one  bs. 


(2)  That  a  power  may  be  ^exercised  without  reciting  it«  See  1 
Atlu  559.  Molton  v,  HutchiiuoDy  ib.  441,  Robert  v.  Morgan.  But 
iee  as  to  the  question  whether  it  will  be  executed  by  the  general 
wordf  of  a  will.  S  Vez.  jun.  467,  Laogfaam  v.  Henny.  2  Bro. 
C*  G.  i97>  Andrews  v.  Emmett.    4  Vez.  jun.  60^  Croft  v.  S\ce, 
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^i^ould  have  a  testamentary  operation  under  the  sta-. 
tute  of  frauds;  yet  it  was  not  the  less  a  writing 
published  under  hand  and  seal  in  the  presence  of 
witnesses. 

Amancinoot        But  though  a  man  by  first  passing  the  land  by  si 

by  wi/l  rwervc         «,    .  . 

a  power  of  du-   Sufficient  conveyance,  may  empower  himself  to  make 

poJnngofreal  •  ,  ,  * 

estate  by  a  fu-  a  future  dispositiou  thereof  by  a  writing,  with  one 

ture  unattested  _  .  j  i  t  .„ 

vUiorcQdidi,  or  two  witnesses;  and  under  such  a  power  a  will,  of 
writing  purporting  to  be  a  will,  if  attested  according 
to  the  terais  of  the  power,  will  be  a  good<  instru- 
mentary  execution  of  the  power(3);  yet  it  has, 
upon  very  satisfactory  reasons,  been  determined^ 
tliat  a  person  cannot  by  'will  enable  himself  to  make 
miy  future  disposition  of  land  by  any  instrument 
whatever^,  not  executed  and  attested  as  the  statute  of 
frauds  requires^  in  respect  to.  wills  of  lands.  If  ^ 
will  affects  to  reserve  any  power  of  disposition^ 
auch  reservation  is  purely  negative  in  its  effect ;  il^ 
4oes  7U>ihiJig ;  unless  perhaps  it  may  serve  as  a  positive 
expression  of  its  own  non-eflTectivenesSj^  as  to  certain 
subjects,  or  beyond  certain  limits.     Such  lands  as  a 


(3)  For  in  such  a  case  the  dispositiofi  is  not  testamentary  in  its 
origin,  but  is  to  be  regarded  as  merely  supplenxontal  to,  or  as  directing 
the  operation  of  the  cQnveyance  from  which  the  power  springs.  But 
^l^henever  the  disposition  is  originally  and  substantially  testamentary^ 
it  i^  within  the  statute,  and  every  part  of  such  disposition,  whether 
primary,  additional,  or  supplemental,  requires  to  bf*  executed  as  the 
statute  directs,  F^rne*s  Posth,  43.  Habergbam  v.  Vincent, 
9  Vez.  jun.  204.  zx{i  see  the  case  of  Stantfield  v.  Haberghamy  IQ^ 
Vez,  jun.  281, 
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testator  does  not  actually  p^s  or  dispose-  of  by  a 
present  declaration  of  his  mind,  reBiain  in  him  to 
be  passed  or  disposed  of  by  a  future  conveyance  or 
will;  but  by  such  only  as  are  competent  in  law, 
by  the  perfection  of  their  respective  executions, 
to  the  gift  or  transfer  of  the  property,  according 
to  its  nature  and  requisites.  And  this  rule  obtains 
equally  in  respect  to  legj^l  and  trust  estates,  for 
trust  estates,  are  as  much  within  the  statute  of 
frauds  with  regard  to  the  formalities  requisite  to 
the  perfection  of  a  will  as  legal  estates,  since  the 
same  mischiefs  would  follow  from  the  omission  in 
the  one  case  as  the  other. 

It  is  established  that  an  instrument,  whatever  is  if  an  instrument 
its  form,  whether  it  be  a  deed  poll  or  indenture,  is  to  ^vc^rct* 
testamentary  in  its  operation  and  qjuality,  if  it  be  Jhl^*^r^k^ 
intended  not  to  operate  till  the  death  of  the  jjarty  *(;^^^^j!^^ 
who  made  \f.    The  circum^ance,  and  not  the  form,  "^^1],^^% 
must  decide  the  character  of  the  Instrument,     Thus,  •^*'"*' 
thererore,  the  deed  in  the  above  cited  case  of  Ha- 
bergham  v.  Vincent  could  have  no*  other  operation 
than  as  a  testamentary  paper;  and  presented  itsell^ 
under  this    general  character,    in    three    distinct 
iighte — as  a  codicil — as  an  exercbe  of  the  power 
reserved  by  the  will — or  as  an  integral  and  original 
part  of  the  will  itselF,  by  incorporation  intp  its  fiub- 
Mance. 

s  Mgcr  177.  9  I^n,  fsnt  ^  159>  166.    AudO^'i^  calf ,  Dyer, 
If^f  s.  Cirecpe  v.  Ffoade,  1  M94*  177^  ^ 
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A  codicil  has  a  distinct  commencement,  and 
though  it  is  said  to  be  a  part*  of  the  will,  yet  it  be- 
comes so  by  first  acting  upon  the  will,  and  in  a 
manner  drawing  it  down  to  the  date  of  its  own  pub- 
lication; and  can  have'  no  operation  upon  freehold 
estate,  cither  as  part  of  the  will,  or  bi/  its  own  effi- 
eienct/,  unless  it  be  attested  as  the  statute  directs. 

I 

miertact  be-  As  an  exercise  of  power  of  appointment,  it  is  met 
aiieto^»r^'  by  the  rule,  that  a  testator  cannot  by  his  will  re- 
•TCsp^to'th"  serve  a  right  to  devise  freehold  estate  by  a  future 
•c^iijipwer  testamentary  instrument,  not  attested*  according  to 
rffoture  dupo-  ^j^g  statute  of  frauds,  however  practicable  this  may 

be  under  the  uses  of  a  conveyance.  Where  there  is 
a  conveyance,  and  a  power  is  reserved  under  the 
Uses  thereof,  the  estate  is  parted  yrith,  the  land  is 
gone,  and  the  power  which  is  in  truth  only  an  ex- 
ecutory use,  is  collateral  to  the  land,  and  may  be 
limited  to  be  executed  by  any  instrument  what- 
ever; by  a  deed  or  writing,  with  or  without  wit- 
nesses ;  for  its  specific  operation  is  not  in  question, 
where  the  ternls  of  the  conveyance  reserving  the 
power  have  defined  the  mode  of  its  execution; 
though,  as  we  have  seen,  if  it  be  reserved  to  be 
executed  by  a  will  in  general  terms,  the  party  will 
be  understood  to  have  intended  a  j&rop^  will,  accord- 
ing to  the  statute.  But  by  his  wt7/,  a  man  parts  with 
nothing  before  his  death,  till  which  time  his  will  is 
^  ambulatory,  incomplete,  and  revocable;  he  has  the 
fame  absolute  dominion  he  had  before;   and  if  by 
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any  subsequent  act  he  parts  with  any  portion  of  his 
estate^  whether  it  be  a  part  of  that  already  devised, 
or  a  part  affected  to  be  specially  reserved  for  his 
future  appointment,  he  parts  with  it  as  owner,  and 
not  instrument  alii/,  and  by  virtue  of  an  original, 
and  n,ot  a  derivative  power. 

But  the  truth  seems  to  be,  that  every  paper  to 
which  a  will  refers  must  be  incorporated  originally  Efcry  ptper  to 

which  a  wiU, 

with  the  will  itself,  if  real  property  is  to  be  affected  duly  attested, 
by  it,  or  it  can  avail  nothing,  unless  it  is  itself  ex-  prise  a  dispon- 
ecuted  according  to  the  statute  of  frauds.     And  fur-  p^^  to  bc^^ 
ther,  the  rule  is,  that  an  instrument  properly  attested,  ttment«^*pa!.'" 
to  incorporate  into  itself  another  instrument,  not  at-  bc'incorp^med*^ 
tested,  must  describe  it  so  as  to  manifest  distinctly  what  SSPilSi/o?  te 
the  paper  is  that  is  meant  to  be  incorporated,  in  such  S^^tTdie^lta^ 
way  that  the  court  can  be  under  no  mistake\     There-  ^^rT^  Slto 
fore,  it  did  not  appear  to  the  court,  in  Habergham  iS'u^l^^ict- 
r.  Vincent,  that  the  second  instrument,  although  i^J^dt^bS 
testamentary  in  its  nature,  could  be  incorporated  ^y«"^^ii* 
into  the  will;  which  referred  to  nothing  actually  in 
existence,  but  to  an  intention  merely;   and  it  has 
been  sufficiently  shewn,  that  the  will  could  create  no 
power  with  a  special  mode  of  execufion.^    In  that 
case,  Mr.  Justice  Wilson  said,  that  he  believed  it  to 
be  true,  and  he  had  found  no  case  to  the  contrary, 
that  if  a  testator  in  his  will  refers  expressly  to  any 
paper  already  written,  and  has  so  described  it  that 
there  can  be  no  doubt  of  the  identity,  and  the  will 

^  Smdit  v.  PrujeaOi  C  Vcz.  jun.  ^5* 
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is  esiecuted  in  th^  presence  of  three  witnesses,  such, 
paper  makes  part  of  the  will,  whether  executed,  or 
not;  and  by  such  reference  he  does  the  same^  as 
if  he  had  actually  incorporated  it  Because  worda 
of  relation  have  a  stronger  operation  than  any  other^ 
But  the  difference  between  that  case^  and  the  re- 
ference to  a  future  intention,  is  striking:  in  the 
former,  said  th^  judge^  there  is  a  precise  intention 
mentioned  at.  the  time  of  making  the  will ;  for  thq 
paper  makes  out  the  inteivtion  at  the  time :  bu| 
whea  a  man  declares  he  will  in  some  future  j^aper, 
d(^  something,  ha  s^ysj  he  will  make  a  will  a^  far 
as,  his  intention  is  then  known  ta  himself  but  he 
ivil}  take  iixis^  t^  consi4ei;  wbaA  hje  will  do  in  fu^. 
ture« 

With  respect,  however,  to  the  copyhold  estate 
which  was  a,  subject  of  thp  dispositions  in  the  cas# 
of  Habergham  v.  Vincent,  it  wa|  held  quite  clear„ 
by  the  Chancellor  and  Judges,  upon  tt^^  doctriai| 
a  little  befoire  stated^  that  as  the  deed  poll  was  cs^ 
pable  of  being  regarded  aa  a  testamentary  p^per, 
it  was  siufficient  to  pass  the  copyholds,  and  I  ap-^ 
prehend  it  follows,  from  the  principles  of  the  rea- 
soning jnst  produced;,  that  as  a  testamentary  papec 
it  must  have  operated  as  a  codicil;  for  it  coi\][<) 
neither  he  incorporated  into  the  will  as  an  original 
part  of  it,  or  operate  by  virtue  of  the  pQwer  afrectf(^ 
to  be  reserved  by  tl^e  will 
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Wills  charging  Lunds. 
WE  observe,  that  in  the  above-mentioned  case  of  Byawmibly 

•  .  1   «•         1  •    •  executed,  chafT"* 

Hab^rgham  v.  Vincent;  thecounsel  for  the  surviving  mgimd^ii^ 
trustee  endeavoured  to  maintain  the  competency '  of  de«f  T  ics^ 
the  testator,  by  a  will  executed  according  to  the  Johy any'^m- 
statute,  to  reserve  a  power  of  future  disposition  of  )^^,J!^(^ 
land  by  an  instrument  not  perfected  as  the  statute  q„el!t^?«^ 
directs,  by  analogy  to  the  case  of  a  general  charge  i^iSj!*"*^ 
pf  legacies  on  lands  by  a  will  duly  executed ;  where- 
by it  has  been  held*,  that  a  testator  enables  himself 
to  charge    the   land    with   any    number   of  addi^ 
tional   legacies,    by  a  subsequent  instrument   not 
attested  so  as  to  pass  lands  ( 1 ).     This,  indeed,  seems 
to  be  established  doctrine  with  respect  to  legacies, 
which  Lord  Hardwicke  said  was  attended  with  no 
greater  inconvenience  than  arose  from  a  man^s  charg-' 
ing  his  lands  by  will  with  the  payment  of  his  debts, 

*  Matters  v.  Masters^  1  P.  Wms.  423.  and  Brudeoell  v, 
BoughtOD,  2  Atlu.  274.  and  see  ths  late  case  of  Rose  v,  Cun* 
•iiighaiD«  12Vez.  Jon.  29. 


(1)  There  seems  to  be  no  occasion  to  prove  a  will  in  the  spiritual 
Court  to  eotide  a  legatee  to  recover  his  legacy  out  of  the  real  estate, 
SAtk.  S6L 
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which,  doubtless,  would  extend  to  all  the  debts 
contracted  during^  his  life.  It  was  insisted,  how- 
ever, that  the,  statute  was  equally  defeated  by 
the  privilege  of  charging  land  with  legacies  or 
debts  to  any  extent  by  an  unsolemn  will,  where 
the  land  has  been  generally  charged  by  a  pre- 
vious attested  will,  as  by  this  power  of  appoint- 
ing, reserved  by  a  will ;  for,  as  to^  debts  it  was 
said,  that  by '  a  bond,  creating  a  voluntary  debt, 
a  testator  might  circuitously  dispose  of  the  whole 
value  of  his  estate;  so  likewise,  after  having  ge- 
nerally charged  legacies  upon  his  ^tate  by  an 
attested  will,  he  might  devise  away  the  whole  of  his 
property  by  any  testamentary  paper,  by  creating  a 
charge  equal  to  its  value. 


Diitinction  be-       But   a  conviuciuff  rcplv   to   this  reasoning:  was 

tween  the  case  ,  o         x    j  o 

of  subsequent     given  by  the  Lord  Chancellor.     His  Lordship  said,. 

legacies  cnarg*  ,         ,  ^ 

ing  the  land,  by  ''  that  it  was  supposcijl  to  be  Sir  Joseph  Jekyll's  opi- 

virtue  of  a  for-        •         •       m  *■  * ,  t        •         •    i      i 

mcrwiUcharg.    uiou  in  Mastcrs  V.  Masters,  that  it  might  be  support- 
ing them  gene-        ,  i         i  .  •  « 

rally  upon  the  cd  as  a  powcr,  rcscrv-ed  to  the  testator,  to  increase  the 
scrvition  by  wiu  charge  by  a  future  act.  That  could  not  be  the 
\fdilpJui^.  ground  of  his  opinion.     There  was  a  manifest  in- 


fr  ft 


congruity  in  the  supposition  of  a  power,  reserved  by 
a  man's  own  will,  whicli  cannot  begin  to  operate  till 
all  power  in  him  ceases.  The  observation  made  by 
Mr.  Justice  Wilson  was  unanswerable,  that  it  is  not  a 
personal  privilege ;  and  that  no  man  can  reserve  a  pow- 
er to  act  against  the  forms  which  the  law  has  imposed. 
Therefore,  if  it  were  to  pass  by  a  testamentary  act. 
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such  act  must  have  all  the  solemnities  which   the 
law  has  directed/' 

But  in  a  correct  MS.  note  in  his  Lordship's  pos» 
se^ion^  Lord  Hardwicke  had  stated  the  ground  to  be 
the  analogy  to  the  case  of  debts ;  which  was  the 
ground  of  the  determination.  His  Lordship  added^ 
'*  that  the  cases  to  which  he  had  alluded^  were  none 
of  them  cases  of  a  primary,  substantive,  indepiendent 
charge  upon  the  real  estate,  but  a  charge  upon  it  in 
aid  of  the  personal,  which  was  primarili/  charged. 
Such  a  charge,  whether  for  debts  or  legacies,  was 
necessarily  uncertain  in  extent  not  merely  because 
the  testator  could  not  ascertain  what  might  be  the 
amount  of  his  future  engagements,  but  because  the 
amount  of  the  personal  estate  was  fluctuating.  *' 

a 

''A  charge  for  legacies,  therefore  (his  Lordship, 
said)  must  be  uncertain  as  to  its  extent;  not  merely 
because  the  testator  could  not  ascertain  what  might 
be  the  amount  of  his  future  engagements,  but  be- 
cause the  amount  of  the  personal  estate  was  fluc- 
tuating. Whatever  affects  the  primary  fund,  varies 
the  amount  of  the  charge.  Therefore,  though  given 
by  a  will  duly  executed,  they  are  revocable  by  a  will 
not  so  executed ;  for  the  charge  upon  the  land  was 
only  for  the  deficiency  of  the  personal  to  answer  the 
legacies.  If  the  legacies  were  taken  away,  the  land 
would  not  be  affected.  If  they  were  increased  they 
would  affect  the  real  by  diminishing  the  personal. 


.  • 
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which  it  was  in  the  power  of  the  owner  to  do  all  his 
life.  That  it  was  obvious,  therefore,  from  that  rea- 
soning, that  the  statute  of  frauds  did  not  affect  the 
question  as  to  legacies,  because  it  did  not  prevent  ^ 
ttian  from  creating  by  will,  a  fluctuating  charge  upon 
real,  in  aid  of  personal  property.  But  that,  said  his 
Lordship,  could  bear  no  application  to  a  devise  of  thd 
land  itself,  or  a  reserved  part  of  the  real  not  dis- 
posed of;  nor^  as  he  conceived,  to  an  original  charge 
upon  the  land ;  which  he  should  think  could  not  be 
revoked  by  a  second  informal  will.  If  ever  such 
a  case  arose,  it  would  be  a  new  question."' 

From  Brudcnell  v.  Boughton*,  so  often  referred  td 

in  the  above-^mentioned  case  of  Habergham  v.  Vin* 

cent,  we  collect  the  following .  useful  distinctions 

Afumoftnoney  upon  the  subjcct.     If  a  sum   of  money  be  given 

deviseiloutof  r*    i        i       i  i 

land  is  pan  of  originolltf  And  primarily  out  of  the  land,  such  sL 
«quit>r,  and  tttch  devise  requires  ds  much  the  solemnities  of  execution 
within  tbe  sta-    presctibed  by  the  statute,  as  a  devise  of  the  land 

itself;  because  the  money  is  regarded  in  a  court 
of  equity  as  part  of  the  land,  since  it  can  only,  be 
raised  by  sale  or  disposition  of  part  of  the  land ; 
and  this  is  considered  as.  analogous  to  the  rule  of 
law,  that  a  devise  of  the  rents  and  profits  is  a  devise 
of  the  land  itself.  And  if  money  be  so  charged 
upon  land  by  a  will  with  the  due  solemnities,  a  sub^ 
sequent  will  unattested,  or  attested  by  one  or  two 
witnesses  only,  cannot  revoke  or  subtract  <he  charge^ 

»  3AtL267. 
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But  where  land  is  made  subject  to  legacies  geiierally> 
such  legacies  are  nevertheless  to  be  considered  as 
primarily  attaching  upon  the  personal  estate,  so  that 
if  there  are  personal  assets  sufficient,  the  land  will 
be  exempt,  for  it  is  only  a  collateral  security ;  and 
by  a  consequence  in  reasoning,  if  the  will  be  re- 
voked as  to  the  personal,  the  object  of  the  collateral 
security  is  gone^  and  the  land  remains  no  longer 
charged.  The  legacies  given  by  the  first  will  may 
be  withdrawn  by  a  second  unexecuted  according  to 
the  statute ;  and  by  such  second  will^  new  legacies 
may  be  substituted  of  a  different  amount ;  or^  with- 
out changing  or  modifying  the  legacies  first  given, 
additional  ones  may  be  given  either  to  the  same  or 
different  persons^. 

A  circumstance  to  be  atteaded  to  in  considering  A  direction  hy 
the  subject  of  these  cases^  is,  that  by  the  first  will  ex-  fot  certain  pur- 
ecuted  to  pass  and  affect  real  property  according  to  »!dtinwSi7^ 
the  requisitions  of  the  statute,  the  land  is  effectually  »«« of  the  *" 
made  an  auxiliary  and  collateral  fund  to  the  personal  5b2w'5li"afttf 
property  in   respect  of  legacies ;  to  this  indefinite  SjJSt^'tia- 
extent  it  becomes  a  pledge,  and  impressed  with  the  antilllS^^^ 
character  of  personal  estate.      But  it  is  to  be  ob-  ***^^ 
served,  that  if  a  will,  properly  attested,  contains  a 
direction  to  sell  real  estates,  and  out  of  the  prpduce 
to  pay  legacies,  such  direction  does  not  so  stamp 
this  character  of  personal  estate  upon  the  whole,  or 
produce  so  complete  and  vdtimate  a  conversion  of  the 

Vid,  Haonis  v.  Packer,  Ambl  556. 


•  » 
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land  into  personalty^  as  that  the  surplus,  after  the 

legacies  are  satisfied^  may  pass  by  an  unattested  c<J- 

dicil.    To  produce  this  effect,  the  testator  ought,  in 

Ta  e&rtthif     a  %vill  executed  and  attested  so  as  to  pass  freehold 

sion,  a  ckarin-  estate,  to  manifest  a  clear  intention  to  have  the  whole 

tention  ought  to 

^ ^^L^  actually  sold,  or  at  least  should  in  such  will  decidedly 
shew  that  he  contemplates  the  surplus  as  personal 
estate,  and  intends  to  bring  the  wJwlc  within  that  de- 
scription of  property.  To  this  limit  the  cases  cited 
in  Sheddon  v.  Goodrich  ^  seem  to  have  carried  and 
confirmed  the  doctrine.  What  is  not  absolutely  con- 
verted either  in  law  or  equity,  but  is  only  directed  to 
be  sold  to  answer  a  particular  purpose,  as  to  pay  le- 
gacies, for  which  the  testator  has  directed  certain  con- 
veyances to  be  made,  retains,  as  to  the  surplus,  its  cha- 
racter of  real  estate.  For  the  particular  purpose  to 
which  the  produce  is  destiued,  the  conversion  into 
personal  estate  takes  place,  but  as  between  the 
personal  and  real  representatives  it  remains  real. 

V 

It  is  upon  this  principle,  that  if  the  object  for 
which  the  conversion  was  to  be  made,  does  not  come 
into  existence,  and  thus  no  reason  arises  for  any  con- 
version to  answer  the  purposes  of  the  will,  the  estate 
descends,  in  the  view  of  a  court  of  equity,  as  real,  to 
'  the  heir  at  law.  If  money  be  directed  to  be  laid  out 
in  land,  the  person  to  whom  the  entire  interest  in  the 
fend  would  belong  under  the  will,  if  purchased,  may, 
before  the  investiture,  elect  to  take  it  either  as  money 

'  8Vez.juiu48L 
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or  land^  i.  e.  sis  personal  or  real  estate.  If  such 
devufee  makes  his  will>  and  describes  such  interest  as 
tnoney^  it  will  pass  without  attestation '';  but  withctit 
6uch  indication  of  iiitention  to  treat  it  as  nioney^  it 
t'emains  real^  and  the  will  to  pass  it  must  be  attested\ 
tliis  being  the  dMtrine  on  this  subject  in  a  court  of 
equity^  it  follows^  that  if>  after  directing  aii  estate  to  be 
sold  for  the  payment  of  particular  legacies  by  a  will 
duly  executed  and  attested,  a  testator  mighty  by  ati 
unattested  codicil,  dispose  of  th6  surplus  of  his  pro- 
perty, either  the  consistency  of  the  courts  of  equity, 
^hich  to  other  purposes  have  considered  such  sufpltis 
as  real,  or  the  positive  restrictions  of  the  legislature, 
Would  be  violated. 


8S 


If,  thefefoi'e,  an  ^tate  tvert  directed  to  be  sold, 
and  all  the  debts  and  legacies  generally  to  be  paid 
out  of  the  produce,  it  seems  clear  that  this  would 
Simount  only  to  that  sort  of  general  charge  l^hich 
has  been  so  much  aboV^  considered;  and,  though 
pecuniary  legacies  generally  given  by  an  unattested 
codicil,  would,  it  should  seem,  according  to  the  above 
principles,  attach  as  charge!^  secondarily  upon  the 
land,  yet  the  surplus  could  not  eo  nomine  be  dis- 
posed of  by  such  unsolemn  instrument- 
But  if  a  testator,  by  a  will  duly  executed  to  pass  t^^t^b^* 
lands,  directs  the  tfhole  of  his  real  and  personal  lll^'^tSw 
«tete  to  be  sold,  and  out  of  the  produce  thercbf  2Sj2jpt^, 

aith«fua4'ouc 


i." 


<  S  P.  Wmt.  22U  note  c. 

car 


^'Ibid. 
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uLlS^w  to  ^^^^^  legacies  to  be  paid,  and  thea  by  an  un- 
bcMtisfied^are.  attested  codicil  in  terms  revokes  his  will,  which  revo- 

Tocation  efiectu*  . 

•iaiu>th#^  cation,  from  the  want  of  solemnity,  ean  only  operate 

Mfiftlcy^butin-  .... 

sufficient  u  to    iipon  the  previous  dispositions  of  the  personal  estate, 

•MW  SCiftl   AW  •  •  ■  A 

wane  of  being     a  Very  nice  and  curious  question  may  arise,  whether 

•tteited  accord-      -  ,  • 

ingtothcfta-  the  legacies  are  to  be  considered  as  gone  by  the 
the^sdUfub-  partial  failure  of  the  fund,  or  as.  remaining  charged 
cbarge.  on  the  real  estate.     In  the  above  cited  case  of  Shed- 

don  V.  Goodrich,  this  was  one  of  the  points,  and  one 
on  which  the  present  Chancellor  expressed  a  painful 
degree  of  difficulty  and  doubt.  The  distinction 
,  stated  by  his  Lordship  appears  to  be  in  substance 
as  follows : 


Where  a  testator,  in  general  terms,  subjects  his 
real  estate  to  his  general  legacies,  or  charges  his  lega- 
cies  generally  upoii  his  real  and  personal  property, 
inasmuch  as  the  primary  and  direct  source  from 
which  the  legacies  are  to  come,  will  be  the  personal 
estate (2)  the  land  being  regarded  ia  equity  as  only 

i2)  The  general  rule  is  clear,  that  the  persooal  estate  b  liable  ia 
the  first  instance  to  the  payment  of  debts.  But  this  general  ni)ie  sup- 
poses, that  the  eng^igement  upon  which  the  debt  arose,  was  prinuuil  j 
a  persooal  contract ;  in  which  case,  the  personal  estate,  as  haying  re- 
ceiTed  the  benefit,  becomes  the  proper  fimd  out  of  which  the  payment 
should  be  drawn ;  so  that  if  money  be  borrowed,  or  a  debt  be  any  way 
incurred;  and  a  mortgage  made  without  bond  or  corenant  accom- 
panying it,  yet  the  mortgage  makes  it  no  more  than  a  specialty  debt  in 
equity,  and  the  land  comes  only  m  aid  of  the  personal  obligation  upon 
the  simple  contract. ' 

The  rule  also  supposes,  that  it  was  originally  the  personal  contract 
•f  Ae  testator  hiiQseIf,fbr  if  an  equity  of  redemption  hai  descended* 
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secondarily  and  eoentually  charged  as  a  collateral 
security  to  the  personal  estate/ if  the  principal  fund 


and  then  the  mortgage  is  transferred^  and  the  hor  coren^nts  to  pay 
the  money,  and  dies,  still  as  the  mortgage  was  not  originally  his,  the 
land,  upon  the  second  descent,  must  bear  its  own  burthen,  and  not- 
withstanding such  persoBial  contract  of  the  tntermedlate  heir,  his  per* 
sonal  assets  will,  upon  his  decease,  be  only  secondarily  liable* 

The  same  doctrine  holds  if  the  equity  of  redemption  comes  by 
pBTchase  instead  of  descent.  As  it  was  not  originally  the  debt  of 
the  purchaser,  his  heir  will  not  be  entitled  to  be  exonerated  out  of  his 
personal  assett ;  and  the  order  of  charge  will  not  be  varied,  if  the 
purchaser  should  covenant  with  the  mortgagee,  for  still  it  was  not  pri* 
marily  his  own  debt,  and  his  personal  contract  is  considered  as  bemg 
only  anxiliary ;  nor  if  he  eorenants  with  his  vendor  to  save  him  harm- 
less finom  the  mortgage,  for  still  theporchaser  of  the  equity  of  redemp- 
tion is  considered  as  having  bought  the  estate,  subject  to  the  charge  and 
with  the  burthen  upon  it,  to  which  his  covenant  has  relation  as  to  its 
principal,  and  indeed  he  takes  upon  himself  no  more  by  such  covenant 
than  would  have  been  without  it  laid  upon  him  by  a  court  of  equity. 

By  the  nu^rity  of  the  cases,  it  would  appear,  that  when  the  debt 
was  originally  the  debt  of  the  testator  his  personal  assets  will  not  be 
exempted,  except  by  declaration  plain,  or  necessary  implication, 
contained  in,  or  arising  from 'the  will;  and  that  mere  parol  or  ex- 
trinsic evidence  cannot  be  admitted  in  opposition  to  the  above  rule. 
It  is  agreed  that  a  testator  naay,  if  he  please,  bequeath  his  personal 
estate,  as^;aunst  his  heir  or  devisee,  clear  of  debts,  but  it  is  left^by  the 
cases  somewhat  uncertain  what  mode  of  expression  will  suffice  for 
this  purpose.  However,  it  is  settled,  that  merely  charging  the  real 
estate  or  even  creating  a  term  for  payment  of  debts  is  not  an  exemp- 
tion of  the  personal.  Upon  the  whole  the  personal  estate  may  be  said 
to  be  first  subject.  2.  The  estates  devised  for  the  payment  of  debts. 
3.  The  estates  descended,  and  this  though  the  estates  devtted  are 
subject  to  a  ^^ir^a/ charge  for  payment  of  debts.  4.  Real  estates 
specifically  devised,  subject  to  and  generally  charged  with  the  pay- 
ipcnt  of  debts*    The  Reader  will  find  all  the  authorities  on  this  sub- 
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{s  afterwards  widulrawn,  the  rule  of  accessorium  se^ 
quitur  principale  seems  to  apply ;  an4  as  the  land 
was  charged  only  to  help  the  deficiency  of  the  per^ , 
sonal,  this  latter  flind  being  withdrawn,  and  not 
failing  through  insufficiency,  the  testator  must  be 
presumed  in  law  to  have  altered  his  will  as  to  the 
legacies.  But  where  a  testator  shews  an  intention 
to  bring  the  real  and  personal  estates  into  one  fundj 
by  directing  a  sale  of  both,  and  the  legacies  to  be 
paid  out  of  the  produce^  he  seems  to  have  both 
funds  equally  in  contemplation*  and  not  as  in  the 
other  case^  (according  to  the  construction  the  law 
puts  upon  the  intention^  t^  vatSiji  primarily  and 
originally  a  mere  personal  gift^  to  be  assisted  out  of 
the  real  property  if  the  personal  fails.  Thf  distincr 
tion  runs  into  great  subtl^ty^  but  is  there  any  distinc* 
tion  less  subtle  that  will  reconcile  the  authorities  ? 

The  court  can*       It  seems  that  the  effect  of  the  statute  of  frauds  is 

pot  Mf  tho  in- 

tnitionof  the     to  prevent  the  court  from  seeing  the  intention  of 

teft«cor  with  re-     -  y^x     •*•     . 

iipecttohiirea)  the  festatof  to  dispose  of  the  real  estate  (3),  if^  in 
hTexpreues  i^c  tfuth^  he  has  not  donc  it  with  the  solemnities  enjoin* 
cutedVccor^g   ed  by  the  statute ;  for  in  Sheddon  v.  Goodrich^  the 

to  the  statute. 

ject  in  Mr.  Coa^'8  note  to  ETelyn  v.  Evelyn,  2  P.  Wms.  659,  and 
the  note  of  Mr.  Sanders  to  Galton  v.  Hancock,  2  Atk.  438,  to  which 
may  be  added  the  cases  of  Hamilton  v.  Worley,  2  Vez.  Jun.  62. 
Woods  V.  Huntingford,  3  Vez.  Jun.  120.  Buller  ti.  Buller,  5  Vez. 
Jun.  517.  Waring  v.  Ward,  5  Vez.  Jun.  670.     7  Vez.  Jun.  332. 

(3)  Thus  in  Buckeridge  v.  Ingram,  2  Vez.  Jun.  6^2.  the  Mas. 
ter  of  the  Rolls  (the  late  Lord  Alyanley)  observed,  <<  that  he  could 
fifit  rfad  the  fviil  without  the  word  <  real,'  in  it ;  but  he  couIJ  sayj 
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codicil  declared  an  intention  to  make  a  new  disjpo- 
sition  of  the  real  as  well  as  the  personal ;  but  as  it 
could  only  have  the  effect  for  want  of  execution,  of 
revoking  the  charge  of  the  personal,  the  land  was 
construed,  notwithstanding  the  contrary  intention 
expressed,  to  remain  onerated,  upon  the  principle  of 
the  distiHction  above  attempted  to  be  stated,  between 
the  ease  where  legacies  are  charged  upon  a  mixed 
ftind,  and  where  they  are  wholly  issuable  out  of  the 
personal  in  the  first  place,  the  real  being  meant  only 
to  come  in  aid  as  a  supplemental  and  secondary  re- 
source. And  this  a  testator  will  be  construed  to 
mean,  unless  he  plainly  expresses  or  indicates  a  con- 
trary intention'. 

In  the  case,  however,  of  Rickridge  v.  Ingram', 
where  a  testator,  by  a  will  duly  executed,  gave  an 
annuity  to  his  daughter,  charged  on  all  his  estates, 
both  real  and  personal,  and  by  codicil  not  attested, 
gave  his  real  and  personal  estate  to  his  mother  for 
life,  the  personal  estate  only  was  held  by  this  new 
disposition  to  be  discharged  from  the  annuity,  or  in 
other  words,  the  annuity  was  revoked  as  to  the  per- 

<  Vide  Aacatter  v.  Mayer*  1  Big.  C«  R/  454. 
*  2  Vez.  Jim*  652. 


fbr  tke  statute  eoaUed  him,  aod  he  was  bootid  to  say,  that  if  a  man, 
fay  a  will  uoatteeted,  gives  both  real  and  personal  estate,  he  never 
meant  to  give  tht  red  at  dlJ^  In  Sheddott  «.  Goodrich,  Lord 
Eldon  noticed  the  accuracy  with  which  Lord  Alvaaley  expressed 
himself  as  to  that  point. 
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sonal  estate,  but  remained  a  charge  upon  the  real ; 

and  the  present  Chancellor  seems  to  have  approved 

^  of  that  judgment*;  who  says  that  ''  Lord  Alvanlcy, 

as  he  understood  upon  conversing  with  him,  proceed- 
ed upon  this,  that  it  was  not  the  case  of  a  legacy 
given,  as  in  Brudenell  v.  Boughton,  and  that  legacy 
altered,  modified,  or  extinguished  by  a  subsequent 
testamentary  paper ;  but  a  charge  created  upon  two 
funds;  and 'the  testator,  by  a  subsequent  paper, 
withdrew,  not  the  gift  of  the  thing,  but  one  of  the 
funds,  which  by  the  former  paper  was  made  liable  to 
the  payment  of  that  charge,  still  leaving  a  subsisting 
demand;  for,  b^ing  given  out  of  the  real  as  well  as 
the  personal  ^tate^  the  gift  out  of  the  real  remained, 
though  that  out  of  the  personal  was  gone ;  not  be«- 
cause  the  thing  given  was  destroyed,  but  the  fund 
out  of  which  it  was  given/'  If  the  presumption  of 
adding  any  thing  to  his  Lordship's  remarks  on  the 
point  in  Buckeridge  v.  ln^m«  may  be  excused,  it 
might  be  suggested,  that  the  power  qf  distress  ac- 
^ompanying  the  annuity  in  that  case,  s^em^d  to 
mark  the  real  property  as  an  original  fund  in  the 
testator's  contemplation  for  producing  the  annuity, 

'  In  the  early  case  of  Hyde  v.  Hyde  ^  which  appears 

wt'^^and^  to  have  been  the  first  case  upon  this  subject.  Lord 
""c^c^b^thj"'  Chancellor  Cowper  observed,  that  these  legacies 
witnesses,         charged  upon  land  by  an  unattested  codicil,  were 

I  8  Vez.  Jun.  500,  ^  1  Eq.  Abn  40P, 
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not  devised  oiU  of  the  land  like  a  rent,  but  w^re  only 
secured  by   land^  which  before  was  well  devised. 
And  the  same  Chancellor  clearly  held,  that  a  rent 
out  of  freehold  would  not  pass  but  by  a  will  attested 
by  three  witnesses.     So  Mr.  Justice  Buller '  put  the 
case  as  to  rents  strongly  thus,  '^  It  is  clear  upon  the 
statute,  that  a  rent  cannot  pass  without   three  wit- 
nesses ;  for  the  statute  says,  '  lands  and  tenements^ 
and  a  rent  is  a  tenement ;  and  if  a  tenement  could 
pass  without  witnesses,  it  would  be   in  direct  ep* 
position   to  the   act.'*     Whatever  comes  properly 
^vithin  the  description  of  a  tenement,  or  to  use  the 
words  of  the  Master  of  the  Rolls  in   Buckeridge 
T).  Ingram",    wherever   a  perpetual  inheritance  is 
granted,    which   arises  out   of  land,   or  is   in   any 
degree  connected  with,  or,  as  it  is  expressed  by  Lord  s«me  doctnae 
Coke,  exerciseable  within  it,  It  is  that  sort  of  pro-  ^Z^^^ 
perty  which  the  law  denominates  real,  and  cannot  STrfTrtJu^c^ 
pass  without  three  witnesses."     It  seems  not  to  bi  JT J  ?*2S!*^ 
doubted,  therefore,  but  that  tolls",  where,  they  are  ^"^^ 
not  for  terms  of  years  only,  navigation  shares*,  com- 
mons, the  profit  of  a  stallage,  petty  customs  ^  market, 
fair,  or. piscary,  which  are  the  subjects  of  dower% 
are' within  the  clauses  respecting  the  execution  and 
revocation  of  wills.     But  in   Stafford  v.   Buckley',  , 

'  2  Vez.  Jim.  2S2.    »  2  Vez.  Jnn.  663-4^    "  2  Blackst*  Com.  SO. 

*  Drybotter  «.  Bartholomew*  2  P.  Wms.  127.  Buckeridge  v. 
Ingram,  2  Vez.  Jun.  652J 

»  Mayor  of  Yarmputh  v.  Eatoo,  3  Bvrr.  1402.  Negus  v.  Covl- 
t/fT,  Ambl.  367, 

%  Co.  Litt.  19,  20.  ^  2  Vez.  17* 

I 
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Lord  Hardwicke  held  an  aonuity  in  fee^  granted  out 
of  the  4^  per  cent  duties,  upon  goods  exported  from 
the  West  Indies^  to  be  a  personal  hih-editament ;  and 
in  Lady  Holdemess  v.  the  Marquis  of  Carmarthen  \ 
it  was  held  by  Lord  Thurlow,  that  an'annuity  charged 
uix>n  the  postH)ffice^  till  a  sum  to  be  laid  out  in  land 
should  be  paid,  was  a  personal  annuity ;  and  the 
inference  is,  that  such  property  may  be  passed  by  a 
will  not  attested  by  three  witnesses. 


PART  VIL 


Attendant  Terms. 


^^rmiattfnd-  TERMS  of  ycais  will  pass  ( 1 )  by  a  will  unattested^ 
h^ilS^are"^  but  terms  attendant  on  the  inheritance,  are,  as  to  the 
tote.  equitable  interest  in  them,  within  the  statute,  though 

the  legal  estate  is  exempt  from  its  operation.  The 
case  of  Whitechurch  v.  Whitechurch  *  will  explain  this 
point.     Edward  Whitechurch   took   a   mortgage   of 

«  1  Pro.  C.  R.  377.        •  2  P.  Wms.  236. 


( 1  ]  But  they  cannot  be  created  but  by  a  will  attested,  because  the 
creatictt  of  a  term  afiects  the  real  estate.  Tlie  statute  of  fnuds 
takes  notice  of  all  lands  deriseable  by  the  statute  of  wills  or  by  the 
custom  of  Kent,  and  which  shews  that  only  freeholds  of  iBheritance 
are  within  it,  for  terms  of  years  are  not  within  the  statute  of  wiHs, 
nor  devisable  by  custom.  Attorney  General  v.  Grater,  An^.  1 55. 

6 
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Batcomb  Lodge  from  one  3issej  for  500  years^  to 
icommence  from  the  makings  for  securing  the  sum  of 
2001,  and  interest^  and  afterwards  took  another  secu- 
rity  of  the  3ame  lands  from  Biss^^  the  mortgagor^  for 
1000  years>  in  the  name  of  another  person^  but  in 
frost  for  himself,  to  comQience  also  from  the  making. 
After  this  Edward  Whitechurch  purchased  the  in^ 
berit^nce  of  the  premises  in  his  own  name>  and  hav- 
ing no  wife  or  issue  male,  made  his  will  entirely  in  his 
own  hand-writing,  whereby  he  devised  the  premises 
to  his  nephew/  being  the  son  of  his  younger  bro- 
ther Joseph  Whitechurch,  for  his  life,  remainder  to 
his  son  Edward  Whitechurch,  and  to  the  heirs  male 
of  his  body  for  ever,  and  made  his  brother,  Josej)h 
Whitechiirch,  his  executor  and  residuary  legatee. 

It  happened  that  this  will^  (though  intended  to  be 
perfected  as  such )  by  reason  of  the  testator's  sudden 
death,  had  no  date,  nor  any  name  subscribed  thereto, 
nor  was  the  same  attested,  but  the  executor  had 
proved  it  in  the  spiritual  court,  and  assented  to  the 
'  devise  to  the  nephew ;  whereupon  the  elder  bro- 
ther's daughter,  who  was  heir  to  the  testator,  brought 
her  bill,  in  order  to  compel  the  executor  and  the 
devisee  to  assign  over  the  term  to  her. 

It  was  objected  for  the  defendants,  that  the  execu- 
tor had  assented  to  the  devise,  and  that  the  will, 
though  not  attested  by  three  witnesses,  was,  how- 
ever, 'good  at  law  to  pass  this  term  of  500  years. 
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which  was  a  subsisting  term^  and  not  merged  in  the 
inheritance^  by  reason  of  the  intermediate  term, 
and  which  intermediate  term  operated  as  a  grant  of 
the  reversion  and  not  as  a  grant  of  a  future  interest, 
(for  it  was  admitted,  that  a  future  interest  would  not 
prevent  a  merger)  but  this  grant  of  1000  years, 
being  to  commence  from  the  making,  did  pass  the 
reversion  for  1000  years ;  which  was  acceded  to  by 
the  court. 

Then  if  this  will  would  pass  the  term  at  law,  and 
was  agreeable  to  the  intention  of  the  party,  it  was 
said  to  be  very  hard  that  equity  should  interpose 
to  disappoint  the  will,  especially  when  it  was  in 
favour  of  so  near  a  relation  as  a  nephew  of  the  tes- 
tator, and  one  of  his  own  name,  and  all  this  for  the 
sake  of  one  not  more  nearly  related ;  of  one,  who,  on 
her  marriage,  would  probably  change  her  name,  ft 
was  furthermore  added,  that  in  all  cases  between  vo- 
lunteers,  (as  the  heir  and  devisee  were  here)  he  that 
had  the  law  on  his  side  used  to  prevail. 

But  it  was  decreed  by  the  Master  of  the  Rolls,  that 
as  this  was  a  term  whicH  would  have  attended  the  in- 
heritance, and  in  equity  have  gone  to  the  heir  and 
not  to  the  executor,  in  which  respect,  it  was  to  be 
considered  as  part  of  the  inheritance,  so  the  will 
which  was  not  attested  by  three  witnesses,  as  the  law 
required  it  to  be  when  land  was  to  pass,  should  not 
carry  this  term ;  that  though  it  was  true,  such  a  will 
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as  in  the  present  case  would  be  sufficient  to  pass 
a  tenn  in  gross^  yet  it  should  not  pass  a  trust  of  a  ^ 

term  attendant  on  an  inheritance.    That  a  will  not 
attested  as  the  statute  of  frauds  requires^  should  not 
pass  any  estate  of  which  the  heir^  as  Jieir,  would 
otherwise  have  had  the  benefit.    That  if  the  devisee 
of  the  land  had  brought  a  bill  against  the  executor 
and.heir^  to  have  compelled  the  executor  to  con-^ 
sent  to  this  devise^  a  court  of  equity  would  not  have   ^ 
decreed  it  for  the  devisee ;  and  if  so^  the  voluntary 
act  of  the  executor's  consenting  would  not  alter  the 
case^  for  at  that  rate  it  would  be  in  the  power  of  the 
executor  to  make  it  a  good  or  a  void  devise^  just  as 
he  should  think  proper.     Besides^  the  court  observed^ 
that  it  was  the  intention  of  the  testator  in  the  pre- 
sent case^  not  to  pass  the  term  only,  but  also  to  con- 
vey the  inheritance  which  was  expressly  disposed  of 
by  the  will^  to  the  ^nephew  for  life^  remainder  to  his 
first  ai\d  other  sons  in  tail.     Though  as  to  this^  it  was 
said  to  be  extremely  hard^   that  because  quite  do 
much  as  was  intended  could  not  pass^  therefore^  the 
devisee  should  be  deprived   of  that  which  might 
lawfully  pass^  and  which  was  a  less  estate  than  was 
intended  him^  or^  because  all  could  not  pass^  there- 
fore nothing  should.     However,  for  the  above  rea- 
sons, the  court  decreed  the  devisee   and  executor 
to  join  in  as^gning  the  term  to  the  plaintifll^  the  tes- 
tator's heir  at  law,  but  no  costs  on  either  side ;  this 
decree  was  afterwards  affirmed  on  an  appeal  by  the  ' 
Lordf  Commissioners  Gilbert  and  Raymond. 
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When  this  cause  was  reccnsidei'ed  on  the  appeal  be-^ 
fore  the  Lords  Commissioners  Gilbert  and  Raymond  ^ 
Gilb^  Baron  was  of  opinionj,  that  this  was  a  ternh 
attending  the  inheritance^  and  to  protect  the  same 
from  intermediate  incumbrances^  and  that  kn  un* 
merged  term  in  the  same  person  is  iti  him  in  nature 
of  a  trustee'  to  attend  the  inheritance^  and  that  it 
would  be  very  dangerous  to  dll  the  ifiheritances  in 
England^  if  unmerged  terms  should  be  taken  to  be 
terms  in  gross  in  the  owners  of  the  inheritsinces,  and 
pass  as  such. 

Kow^  in  the  prihcipal  case,  if  this  should  be  cofi'>- 
strued  a  term  in  gfossj  then  it  was  such  a  chattel 
interest  as  might  pass  l^  the  t^ill,  though  all  the 
solemnities  required  by  the  statute  were  not  ob* 
served ;  but  if  it  was  a  term  annexed  unto^  and  at« 
tending  the  inheritance,  it  could  not  pass  by  this 
will  in  any  other  manner,  than  the  inheritance  would 
pass.  That  it  had  been  allowed  at  the  bar,  that  the 
term  for  two  thousand  years  was  annexed  to  the  in-* 
heritance^  but  it  was  said,  that  the  term  for  five 
hundred  years  was  not;  but  no .  reason  was  given 
why  there  should  be  such  a  difference  between  these 
two  terms,  that  one  should,  and  the  other  should 
not  attend  the  inheritance'  and  certainly  it  could 
never  be  said  with  any  colour  of  reason,  that,  where 
a  mortgagee  of  a  term  of  yean  purchased  the  inheri- 
tance>  that  such  term>  when  in  himself  and  un« 

*  9  Mod.  127. 
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* 

merged^  should  go  and  descend  in  a  course  different 
from  the  inheritance;  for  it  was  the  constant  and 
uniform  construction  in  that  courts  that  such  a  term 
shalJ  be  annexed  unto^  and  project  the  inheritance^ 
and  attend  the  same;  and  it  would  be  a  dangerous 
construction  in  equity  to  make  the  inheritance  and 
the  term  sep^uate  and  distinct  estates  in  one  person"^. 

But  Lord  Coxnmissioner  Raymond  differed  from 

Baron  Gilbert  in  the  view  which  he  took  of  this  doc- 

trine«    He  was  of  opinion^  that  where  a  term  comes 

to  an  executor,  by  implication,  as  a  chattel  interest, 

or  to  a  devisee  by  a  general  devise  of  all  his  chattels; 

or  where  it  vests   in  an  administrator,    generally, 

for  want  of  a  will ;   in  such  cases,  the  heir  at  law 

would  be  competent   to  apply   to  this    court    to 

have  the  term  assigned  to  another,  to  attend  and 

protect  the  inheritance ;  but  that,  since  it  was  agreed 

on  all  bands  that  the  term  passed  at  law,  it  was  a 

question,  whether  that  coiut  could  take  it  from  him 

to  whom  it  was  devised,  in  favour  of  the  heir  at  law, 

who  was  a  volunteer  as  well  as  the  devisee  ? 

That  it  was  true,  wl^re  a  term  was  ejppressltf  li- 
mited to  attend  the  inheritance,  there,  though  the 
testator  likewise  expressly  devised  it  to  another,  it 
would  not  pass ;  but  where  it  attended  the  infaeri-^ 
tance  only  by  construction  or  operation  of  law,  or 
in  an  equitable  notion,  as  a  term  brought  in  and 

'  £t  Tide  Villien  ti.  ViBien,  2  Atk.  71. 
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assigned  by  creditors,  or  terms  raised  for  children's 
portions,  or  for  other  particular  purposes;  there,  if 
the  testator  expressly  devised  «uch  terms,  they 
would  pass.  For  where  a  man  had  a  term  for  years, 
which  only  by  intendment  of  law  attended  the  in- 
heritance, certainly  he  had  a  power  to  sever  such  a 
term  from  the  inheritance;  and  if  he  should  assign  it 
to  one  man,  and  mortgage  the  inheritance  to  another, 
in  such  case  the  term  should  not  attend  the  in- 
heritatice,  but  it  became  a  term  In  gross;  and 
why  should  not  a  man  have  the  like  power  to  do 
the  same  thing  by  will,  if  he  thought  fit.  But  as 
in  that  will  there  was  no  apparent  intention,  that 
the  testator  designed  to  pass  this  term  as  a  separate 
interest  from  the  inheritance,  though  there  were  suf- 
ficient words  to  pass  it  in  general;  it  was  to  be  con- 
sidered, whether  such  general  words  should,  after 
the  death  of  the  testator,  sever  that  term  from  the 
inheritance,  which  attended  and  protected  it  in  no- 
tion of  equity,  before  such  devise  was  made. 

Comncoti  on        The  distinctions  taken  by  Lord  Commissioner  Ray-. 

the  doctrine  laid 

down  by  Lord    moud  may  be  more  readily  understood,  by  being 
VL^mumA  m      Stated  as  foUows :   a  term  of  years  may  have  become 
WhitMhwdk*'  attendant  upon  the  inheritance  after  all  the  express 
.  purposes  of  its  creation  are  satisfied,  by  consequence 
and  operation  of  law,  or,  after  such  satisfaction,  it 
may  have  expressly  received  this  ulteriour  destina- 
tion by  actual  assignment  for  this  purpose.     If  a 
term  be  in  the  predicament  first  above  supposed, 
and  a  person,  having  in  himself  such  term  un- 
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merged,  by  reason  of  an  intervening  reversionary 
term  outstanding,  or  by  reason  of  the  legal  estate  in 
the  inheritance  being  in  another  for  •  his  benefit,  cj:* 
prtssly  devises  the  term  by  a  will  capable  only  of 
]>assing  chattel  interest,  the  term  will  be  severed 
from  its  accidental  connection  with  the  freehold, 
and  will  go  to  the  devisee  as  a  beneficial  interest,  or, 
in  other  words,  will  pass  in  equity  as  well  as  at  law. 
But  if  it  be  not  so  ejTpressltf  devised,  the  heir  at  law 
will  be  entitled  beneficially  to  the  term  for  the  pro-^ 
taction  of  the  inheritance ;  or  in  other  words,  the 
equity  in  the  term  will  descend  as  a  part  of  the  in- 
heritance for  want  of  an  execution  of  the  will  suf- 
ficient to  pass  freehold  estates.    .  « 

But  supposing  such  satisfied  term  to  have  once  re- 
ceived an  express  destination  to  attend  upon  the  in- 
heritance, then  it  seemed  to  the  Lor4  Commi3sioner 
to  be  immaterial  whether  it  was  expressly  and  by 
name  devised  by  the  testator,  or  included  under  a 
general  devise  of  his  chattels,  or  suffered  to  devolve  ^ 
to  the  executor  or  administrator;  it  being  that 
judge's  opinion,  that  where  such  eajnress  limitation 
had  been  made,  it  would  not  pass  by  a  will  unat- 
tested, though  the  testator  expressly  devised  if  to 
another. 

4 

0 

The  whole  of  this  doctrine  of  the  Lord  Commis* 
sioner,  who  delivered  his  opinion  to  the  effect  last 
above-mentioned,  turned  upon  a  distinction  between 
a  term  assigi^  upon  an  express  declaration  qf 
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trust,  to  attend  the  inheritaiiGe^  and  a  tenti  con^^ 
structiveltf  so  attendant  by  implication  and  opera*^ 
"  tidn  of  equity.  But  the  case  of  Willoughby  v,  Wil- 
Joiighby^  has  clearly  negatived  any  such  distinction 
t)etwben  estates  expressly  made  attendant  upon  the 
inheritance,  and  those  so  considered  by  construction  of 
equity;  in  which  case  it  was  also  laid  down  by  Lord 
Bardwicke,  that  the  term,  in  whatever  manner  it 
may  have  become  attendant,  may  be  disannexed  and 
turned  into  a  term  in  gross  at  any  time,  by  the 
owner  of  the  inheritance. 


sap 


PART  vra. 

« 

Things  i^xed  to  the  Freeholds 
Ai  to  wills  if-        A  WILL  must  operate  upon  the  testator's  pro* 

fcains  things  f  i  - 

affixed  to  or      pcrty  accordiug  to  the  state  it  is  found  in  at  his 

growing  upon    '  "^        -  -  ^  •  - 

the  freehold,  death;  therefore,  unless  an  actual  severance  has 
taken  place  in  the  life-time  of  the  testator,  he  is  in- 
^  capable  by  his  will,  unattested,  of  devising  the  ap- 
pendages of  the  freehold,  in  separation  from  the  sub-^ 
ject  to  'which  they  adhere.  And,  therefore,  accord- 
ing to  Perkins,  title  Devises,  from  whom  Swinburn* 
has  copied  the  doctrine,  those  things,  which  after 
the  death  descend  to  the  heir  of  the  deceased,  and 

<  1 1.  R.  169.  •  Part  •,  «e«l.  ft- 
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not  to  his  ^cecutor^  cannot  be  devised  by  testa-* 
menti  eJ^cept  in  cases  where  it  is  lawful  to  devise 
iands^  tenements^  or  hereditaments.  So  the  law 
stood  before  the  statute  of  frauds^  and  so  I  appre-* 
hend  k  remsuns  in  relation  to  the  new  requisites  to 
a  devise  of  freeholds  introduced  by  that  statute. 

Therefore/  if  a  man  seised'  in  fee  of  lands  bequeath,  Treei. 
by  will  sufficient  only  to  carry  personal  estate,  all 
.his  trees  growing  upon  his  land  at  the  time  of  his 
.4eathj  such  devise  is  void.  JBut  if  he  devise  away  con  srawinf*! 
-the  com  growing  upon  the  same  land  at  the 
;tiaie  of  his  death,  such  devise  will  be  good  by 
a -will  unattested.    The  trees  are  parcel  of  the  free« 

•  hold  fill  actually  severed ;  and  unless  devised  away 
by  a  will  applicable. to  freehold,  descend,  together 
with  the  land,  to  the  heif :    but  the  com  which  was 

•  sown. by  the  testator  shall  go  to  the  kg^fee  of  hfs 
personal  estate,  as  goods  and  chatteb\  If  there 
is  no  pers<Mial  bequest  that  will  apply  to  it,  then  an 
express  devise  of  the  lands  themselves,  though  na 
mention  is  made  of  Ae  com,  will  give  it  to  the 
devisee,  as  the  law  holds^  in  such  cagie,  that  die  in*'  « 
lention  of  the  testator  was  to  pass  the  lan4  together 
with  its  fruite*.  But  if  ^ere  is  neilher  bequest  of 
the  com,  nor  devise  of  the  land/  it  will  go  to  the 
executor  or  administrator  and  not  to  the  heir  '. 

^  FuEer  v.  Foibetr  9  Ef.  Ca^  Abr.  992 
c  Windi  51.  Cro.  EU  61, 461.   Roll  Abr.  787.  and  tee  Co9C  *• 
GodMlny  6  Eatu  6(Mt  d.         <  Gilb.  End.  247. 
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Thus  it  hag  been  always  held,  that  if  a  man  be 
seised  of  land  in  right  of  his  wife,  and  sow  the  land, 
and  devise  the  corn  growing  thereon,  and  die  before 
the  corn  be  reaped,  the  legatee  shall  have  the  corn, 
and  not  the  wife.     The  reason  of  the  law  in  which 
particular  is,  that  the  corn  is  fructus  industrialis, 
and  he  who  sows  it  has  a  kind  of  property  in  it  di- 
vided from  the  land  gained  by  the  vert/  act  of  sow^ 
ing  it^.     But  if  one  joint-tenant  sows  the  land,  and 
dies  before  it  is  reaped,  the  com  survives  with  the 
land  ( 1 ),  because  he  gained  no  exclusive  property 
by  the  act  of  sowing  it ;  for  he  had  no  exclusive  pro* 
perty  in  the  land.     But  if  A.  seised  of  land,  sow  it 
with  corn,  and  then  convey  it  to  B.  for  life,  re- 
mainder to  C.  for  life,  and  then  B.  die  before  the 
corn  is  reaped,  C.  shall  have  it,  and  not  the  execu- 
tors of  B.  though  his  estate  was  uncertain,  for  the 
reason  of  industry  and  charge  fails.     And  if  B.  and 
C.  both  die,  then  the  lessor  who  sowed  the  corn  shall 
have  it  (2).     But  the  law  is  otherwise  in  respect  to 

«  Hob.  132. 


(1)  Cro.  £1.  61.  Dyer,  S16.  a.  But  if  one  of  the  joiQ^tellallU 
occupies  the  land  alone,  by  the  consent  •£  the  other,  and  takes  the 
profits  alone  to  his  own  use,  it  seems  that  if  he  sows  the  land,  he 
may  devise  the  standing  corn  away  from  the  surriyor,  as  Jructut 
IndwtrtalUy  and  such  devise  will  be  good  and  effectual,  without  wit- 
nesses; for  it  is  said,  that  such  assent  to  his  sole  occupation  of  the 
land  amounts  to  a  lease  at  wiU,  and,  as  such,  gives  a  tide  to  emble- 
ments; but  such  assent  by  the  companion  must  be  express  and 
positive.  Cro.  £1.  SI 4. 
(2)  Cro.  £1.  61.  For  the  doetnne  i:  to  ezoblemeoUy  see  PerL. 


Pakt  Vni,         Things  affixed  to  the  Freehold.  101 

trees^  and  also  the  grass  and  herbage  not  separated  from  onu  and  ho^ 

Kama 

the  ground  at  the  time  of  the  death  of'  the  testator; 
for  this  is  not  fructus  industrialis  ;  and,  therefore, 
as  a  tenant  for  life  cannot  by  a  will  properly  executed 
to  pass  freehold  estate  make  any  disposition  thereof 
to  operate  after  his  death,  so  neither  can  the  owner 
of  the  land  in  fee  simple  pass  it  in  separation  from 
the' land  by  a  will  executed  only  to  pass  chattel  and 
personal  property.  And  it  will  be  the  same  if  the 
natural  product  is  encreased  by  sowing  of  hay-seed, 
or  other  assistances  of  cultivation  ^ 

With  respect  to  heir^looms  (3)  which  by  custom  Heir-bomB. 
hare  gone  with  a  house,  they  cannot  be  devised 
separately  hy  the  ovmer  of  the  fee  simple^  even  hy  a 
wiU  executed  to  pass  freehold  estates;  for  the  will 
does  not  take  effect  till  after  the  death  of  the  testator, 
and  by  his  death  the  heir-4ooms,  by  ancient  custom, 
are  vested  in  the  heir;  and  the  law  prefers  the  cus* 
torn  before  the  devise^. 


Things  which  belong  to  the  realty  by  simple  an- 
nexation to  the  freehold,  may  not  be  devised  away 
by  a  will  unattesteiy  unless  they  were  separated 
before  the  death  of  the  testator,  for  they  are  as 
much  freehold  as  the  land  itself,  until  such  separa- 

'  Co.  Litt.  185.  h.  «  Roll.  Abr.  727. 

iect.  530.   Co.  Litt.  41.  45.  Hob.  132.  RoU.  Abr.  727.  Gilb. 
Evid.  246.  Com.  Dig.  tit.  filens,  G.  1.  c.  2. 

(3)  Loom  it  a  word  of  Saxon  original,  tigniiyisg  limb  or  mem* 
ber.    Spelm.  Gloss.  277. 
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tion  takes  place;  and  of  this  description*  are  doorsj 
windows,  and  even  /umices  and  ovens,  and  taUes 

■ 

and  benches,  if  fixed  and  mortised  in  the  earth ;  and 
80,  in  general,  all  those  appendages  of  the  freeholdj 
which  a  tenant  cannot  remove  or  destroy,  without 
being  liable  to  punishment  for  waste**. 

Deer  in  a  real  ancient  park,  fishes  in  a  pondj 
doves  in  a  dovehouse,  and  things  in  the  like  situa* 
tion,  though  personal  chattels,  are  so  appropriated 
jto  the  inheritance  that  they  accompany  the  land 
wherever  it  vests,  whether  by  descent  or  purchase  * : 
and  so  the  charters,  court  rolls,  and  muniments  of  the 
estate,  pass  together  with  the  land*^;  in  like  manner 
monuments,  coats  of  an]9our,ensigns,  andescutcheonsj 
go  to  the  heir  in  the  nature  of  heir-looilis :  but  Ae 
owner  may,  during  his  Itfe,  sell  and  dispose  of  these 
things  if  he  please,  as  he  may  of  the  trees  on  the 
estate;  and  he  is  at  liberty,  as  being  complete 
owner,  to  do-  any  injury  to  them  without  being  ac- 
countable. 

Pictures,  plate,  books,  and  furniture  cannot  be 
perpetuated  in  a .  course  of  descent,  or  made  to  go 
with  the  family  mansion.  When  they  are  left,  as  is 
often  the  case,  to  be  enjoyed  by  those  who  shall  be 
in  possession  of  the  family  residence,  as  far  as  law 
or  equity  will  permit,  the  absolute  interest,  subject 
to  the  interest  for  life  which  may  be  created  in 

^  4  Rep.  64.  ct  irid.  Lawton        '  Co.  Litt.  8. 
p.  Lawtop,  3  Atk.  42.  ^  ^ro.  tit  chattlei,  10. 


will  vest  in  the  person  who  is  entitled  to  the  first 
estate  of  inheritance^  whether  in  tail  or  in  fee,  and 
upon  his  death  will  devolve  upon  his  personal  re- 
presentatives ' 


PART  IX. 
Mortgages. 
WE  have  ifeen,  a  little  above»  in  tibe  case  of  at*  Mcmgiget  in 

•  1         •         fl  1  •  cfuiiuible  conn* 

tendant  terms,  an  instance  wherein  chattel  interests  dmtioo  «e  not 
in  land,  though  devisable  at  law  by  a  will  not  exe*  Z$  mMctbc^ 

grille    m    thft 

cuted  and  attested  according  to  the  statute,  are  from  .utntc  of 
the  particular  view  taken  of  them  in  courts  of  equity,  ^""^ 
deemed  by  those  tribunals  to  be  as  much  the  objects 
of  the  requisitions  of  the  statute  as  estates  of  inheri- 
tance.   The  converse  of  this  doctrine  holds  in  respect 
to  mortgages  ;  this  interest  being  regarded  ip  courts 
of  equity  as  entirely  personal,  a  will  unat|ested  seems 
•learly  to  be  capable  of  passing  the  beneficial  right 
to  the  land ;  so  that  the  devisee,  under  such  a  will  of 
the  land  mortgaged,  would  be  permitted  by  the 
court  to  use  the  name  of  the  heir  to  compel  pay- 
ment of  the-  money,  or  make  the  pledged  estate  his 

'  1  Bro.  C.  C.  274»  S  Bro.  C.  C.  101. 
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own  by  foreclosure.  In  equitable  contemplation  the 
estate  in  the  land  remains  in  the  mortgagor,  while, 
in  respect  to  the  interest  of  the  mortgagee,  the 
land  takes  the  character  of  personalty  as  following 
the  nature  of  the  debt,  to  which  it  is  a  collateral 
security;  in  so  much  that  if  a  mortgagee,  after  mak^ 
ing  his  will,  forecloses  the  mortgage,  or  obtains  a 
release  of  the  equity  of  redemption,  the  mortgaged 
lands  will  not  pass  inclusively,  under  the  general 
words  lands,  tenements,  and  hereditaments,  con* 
tained  in  the  will,  but  will  go  as  an  acquisition,  or 
purchase,  subsequent  to  the  will,  to  the  testator's 
heir  at  law*. 

In  the  consideration  of  equity,  therefore,  mort- 
gages do  not  seem,  as  to  the  beneficial  interest,  td 
be  within  the  words  '  lands  and  tenements,'  in  the 
fifth  clause  of  the  statute;  nor  will  such  interest 
in  general  pass  by  a  devise  of  lands,  tenements, 
and  hereditaments  (1).    But    if  a  mortgagee  by 

•  Vide  Casborne  v.  Scarfe,  1  Atk,  605.  Sir  Littoa  Strode  v* 
Lady  Russell,  2  Vem.  621.  Winn  v.  Littleton,  1  Vera.  S« 
2  Vent.  351.    6  P.  Wm«.  61.  2. 


(1)2  Verxi.  621.  L.  being  seized  of  several  manors  and  lands, 
and  also  of  mortgages  in  fee,  which  were  forfeited,  and  of  a  great 
personal  estate,  having  no  issue,  made  his  will,  and  after  devising 
part  to  his  wife  for  life,  and  other  legacies,  <<  gave  all  other  il£f 
iands,  tenetnents,  and  hareditamenU,  out  of  settlement,  to  his  ne^ 
phew."  And  one  of  the  questions  in  the  case  wasi  whether  these 
mortgages  passed  by  the  will  under  the  general  words,  landt,  tene^ 
Menu,  and  hereditaments?    It  was  held  by  the  Lord  Cbancellor, 
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his  will  expressly  devises  the  mortgaged  lands, 
or  makes  a  general  devise  of  his  lands^  having 
only  mortgaged  lands,  it  should  seem,  that  the 
interest  in  the  money  is  thereby  carried  to  the 
devisee,  and  the  right  in  equity  to  the  land,  as  the 
pledge,  accompanies,  although  the  v^ill  be  not  at- 
4ested. 

It  is  clear  that  the  mortgagor  cannot  pass  his 
equity  of  redemption  by  a  will  unattested;  and  if 
the  mortgagee  were  also  under  the  same  restriction, 
the  statute  would  cut  two  ways,  and  equity  would  be 


the  Master  of  the  Rolls,  Lord  Chief  Jusdce  Treror,  and  Justice 
Tracy,  that  the  mortgages  in  fee,  though  forfeited  when  the  will 
was  niade»  did  not  pass  by  these  general  words.     But  the  decree  in 
that  case,  as  it  is  stated  m  the  Register's  book,  B.  1707y  fol.  510, 
cakes  no  notice  of  any  mortgages,  except  those  whereof  the  testator, 
after  making  his  will,  had  purchased  the  equity  of  redemption.    The 
case  of  Wmtk  v.  Littleton,  1  Vem.  S,  afibrds  ^fiarticular  ground 
for  constndng  the  mortgaged  lands  out  of  the  general  words.    And 
according  to  Reg.  lib.  1680,  fol.  45%  the  decree  leaves  it  equivo- 
cal, whether  the  party  cUrected  to  convey  was  devisee  or  heir.    Upon 
the  whole,  there  seems  to  be  no  good  ground  for  holding  mortgaged 
lands  net  to  pass  by  the  general  words  uncontrouled  in  their  effect  by 
blerence  from  the  particular  dispositions.    The  case  ex  parte  Bowes» 
stated  in  the  note  to  Casbprne  t>.  Scarfe,  1  Atk.  605,  edit.  Saund. 
has  been  denied  in  later  cases,  and  the  'doctrine  seems  now  settled, 
that  the  iiUatt  may  restrain  the  generality  of  the  expression*     Vid. 
But.  Co.  Litt.  203.  b.   n.  96.   and  Duke  of  Leeds  v.  Munday» 
S  Vez.  jun.  348.    Where  the  devise  is  to  executors,  or  trustees» 
^  paying  debts,  the  intent  is  promoted  by  construing  the  mort* 
jpgrd  lands  to  pass.    Vid.  ex  parte  Seipson^  4  Vez.  jun.  147. 
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inconsistent  with  itself^  in  as  much  as  such  double 
operation  of  the  statute  would  imply  the  existence 
of  the  real  estate  at  the  same  moment  in  two  persons 
distinctly.  The  truth  seems  to  be,  that  the  mort- 
gagee's interest  is  contemplated  in  this  court  rather 
as  a  right  than  an  estate,  while  the  equity  of  re-* 
dj  nption  has  rather  the  quality  of  an  estate,  than  a 
right.  Thus  it  was  said  by  Lord  Hardwickc,  .that  in 
the  eye  of  a  court  of  equity,  the  equity  of  redemp* 
tionwasthe  fee  simple  of  the  }and^  and  though 
Sir  M.  Hale  called  it  an  equitable  right,  yet  he 
added,  that  it  was  inherent  in  the  land,  binding  all 
persons  coming  in  the  post,  or  otherwise  (2). 

•>  IBI.  Rep.  145. 


But  this  equita-      (2)  Hard*  469.    Yet  there  are  bounds  to  this  doctrine  of  traos^ 
o/i  mortgage,     mutation  of  ejtates,  in  the  equiuble  notion  of  a  mortgage.    Thuf, 

u  personal  es-     {£  [^  ^^re  applied  to  the  statute  of  mortxnainy  it  would  be  opposed  to 

tate,  is  not  per-  • 

mitted  to  nar-    the  obvious  purposes  of  the  legislature  in  the  provisions  of  that  law. 

SThfrtam^of  ^^  ^*'»  therefdre,   determined  by  the  Master  of  the  Rolls,  (Sir 
wortnaio.  John  Strange)  in  the  Attorney-General  v.  Meyrick,  2  Vez.  44. 

that  where  a  mortgagee  in  possession  devised  the  benefit  of  his  ' 
mortgage  to  a  chanty,  it  was  within  the  mortmain  act.  And  his 
honour  would  not  allow  the  distinction  attempted  to  be  made  on  the 
part  of  the  relator,  between  a  devise  of  the  mortgaged  premises,  and 
of  the  money  due  on  mortgaffe.  Nor  did  the  circumstance  of  the 
mortgagee  being  in  possession  ufxler  an  habere  facias  fi<nteisi§nem^ 
seem  to  weigh  at  all  in  the  case,  the  reason  of  the  determination 
being,  that  the  devisee  would  acquire  a  right  of  making  the  pledged 
estate  his  own  by  foreclosure,  unless  the  money  were  paid.  Hi^ 
Honour  observed,  that  by  a  gift  of  all  one's  mortgages  to  A.,  the 
wholi;  beneficial  right  passes  to  him;  and  be  the  legal  estate  eithcf 
in  the  heir,  or  executor,  each  would  \^  considered  as  a  trustee  for 
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Election  in  Equity. 
IT  is  to  be   observed^  that  a  will  of  real  pro^  An  uaocennea 

V  ,  ,  ,  J.     win  II  DOt  even 

petty ^  not  executed  and  attested  as  the  statute  di-  of  forte  to  nut 
redB,   b  classed  among  those  acts  which  the  law  against  m  per- 

•      «  «    .  ...  «  .  «  ^v    ^  »on  taking  a  bc- 

hoMM  to  aU  intents  and  purposes  void;   so  that  nefit  in  the  pei^ 
Beicher  courfls  of  equity  or  law  will   pay  regard  ^sane  wUL 
to  the  intention  of  the  testator^,  unless  he  has  given 
it  ef^t  in   the  manner  dictated  by  the  legisla- 
ture.   Upon   this  principle^  such  unexecuted  will 


A.9  who  would  be  permitted  by  the  court  to  use  their  names,  to  get 
the  money,  or  make  the  pledged  estate  his  own  by  foreclosure.  If 
it  would  be  80  in  that  case,  then  would  k  be  equally  so,  though  tlie 
devise  was,  in  phrase,  oi  money  due  on  mortgages  where,  unless  the 
Court  construed  it  to  pass  the  whole  interest  of  the  mortgagee,  it  would 
be  in  eftct  a  void  devise.  It  had  been  rightly  compared  to  a  devise 
of  rents  and  profits,  by  which  the  land  itself  would  pass ;  that  such 
a  construction'  ought  to  be  made  by  the  court,  as  would  be  most  ef- 
fectual to  repel  the  mischief,  and  advance  the  remedy.  Therefore, 
if  this  devise  tended  to  let  in  the  mischief  intended  to  be  prevented, 
it  wat  the  doty  of  the  court  to  guard  against  iu  nking  effect.  Hq 
was  of  opinion,  that  the  devise  c^me  within  the  express  words  and 
pbin  intent  of  die  sututei  the  drdgn  of  which  was  to  lay  a  restraint 
on  every  method,  whereby  land  might  possibly  come  to  such  hands, 
unlets  )^  the  manner  (henein  preKribcd;  but  seeing  that  it  would  not 
tufEdendy  answer  the  intent'  of  the  legislature,  if  confined  to  landt 
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is  not  even  of  force  in  a  court  of  equity  to  raise  a 
case  of  election  against  a  person  taking  a  benefit  in 
the   personal  estate*.      In   Hearle  v.   Greenbank^ 
D.  W.  devised  all  his  freehold,  copyhold,  and  real 
estate,  •  whatsoever   and  wheresoever^    and  all   his 
leasehold  estate,  to  two  trustees,  their  heirs,  execu- 
tors, administrators^  and  assigns,  in  trust,  to  apply 
the  residue,  after  paying  their  own  charges,  to  the 
separate   use  of    his  daughter  M.  W.,    a  married 
woman,  during   her   life,    to  be   at   her  disposal; 
not  subject  to  the  debts  or  controul  of  her  husband ; 
her  receipts  to  be  good^  and  to  be  permitted  by  deed 
or  writing,  executed  in   the  presence  of  three  or 
more  witnesses,  notwithstanding  her  coverture,  to 
give   and  dispose    of   all   his   freehold,    copyhold, 
and  leasehold  estate,  as  she  should  think  fit;    and 
gave  to  the  same  trustees,  whom  he  made  joint  ex- 
ecutors, his  personal  estate,  in   trust,   for  the  sole 
and  separate  use  of  M.  W.,  and  to  be  at  her  disposal, 

•  7  Vcz.  jun.  572.  ^  1  Vc».  196. 


It  adds  a  prohibition  aa  to  pertonal  estate,  that  it  should  not  be  giren 
to  be  laid  out  in  the  purchase  of  lands.  But  was  there  no  other  way 
whereby  the  interest  in  land  might  come  to  a  charitable  use?  Yet» 
money  due  on  mortgage  was  a  charge  and  incumbrance  on  the  landp 
the  payment  of  which  depended  on  the  pleasure  and  ability  of  the 
mortgagor:  therefore,  parliament  had  by  express  words  taken  in  that 
by  a  third  clause;  the  words  of  which,  if  they  did  not  extend  to 
mortgages,  he  was  at  a  loss  to  know  for  what  puipose  they  were 
put  in.  The  meaning  was,  .that  you  shall  not  gire  to  a  charitable 
use  that  which  is  or  may  he  a  charge  upon  land*  though  not  so  at  the 
time  of  the  gift. 
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and  not  subject  to  the  debts  or  controul  of  the  hus- 
band. M.  W.  then  under  the  age  of  twenty-one, 
but  above  seventeen^  made  her  will^  and  thereby, 
in  pursuance  of,  her  power  in  her  father's  will, 
gave  80001.  to  her  daughter  Mary,  when  she  at- 
tained the  age  of  twenty-one ;  she  then  devised  the 
residue  of  her  real  and  personal  estate  to  the  plain- 
tifl^  the  two  Hearls,  their  heirs,  executors,  and 
administrators,  for  ever. 

The  bill  was  brought  by  the  plaintiffs  to  have  the 
appointment  made  by  M.  W.  of  the  real  estate  in 
their  favour  established;  but  the  court  considering 
the  will  to  be  void  by  reason  of  the  nonage  of  the 
mother,  adjudged  it  a  bad  execution  of  the  power: 
then  the  question  arose,  whether  the  heir  at  law  could 
take  the  legacy  of  8000 1.  under  the  will,  which  was 
well  devised,  ( the  testatrix  being  of  a  capacity  to 
dispose  of  personalty),  and  at  the  same  time  claim 
the  lands  by  descent,  against  the  appointment,  or 
was  put  to  an  election,  upon  the  rule  of  not  dis- 
puting a  will  in  any  part  under  which  you  claim. 
And  the  case  for  the  heir  was  thus  put  at  the 
bar.  It  was  said,  that  the  rule  was  true,  when 
properly  understood,  that  wherever  a  person  claims 
under  a  will ;  and  by  the  same  will,  properly  exe^ 
cuted,  land  or  any  thing  else  is  devised  to  another, 
which  the  testator  had  not  a  title  to,  the  person 
claiming  under  the  will  shall  not  dispute  the  title ; 
since  the  will  manifests  the  intent  how  the  whole  should 
go ;  but  that  this  rule  did  not  go  to  make  good  what ' 
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♦ras  ip  effect  na  will :  Aat  the  ease  under  consider* 
^tion  was  one  in  which  there  was  no  wUl;  it  w^ 
'not  the  case  of  a  will  impeached  for  want  ef  title  ;in 
'the  testator;  it  was  like  a  devise  to  a'  charitable  use^ 
sfrice  the  statute;  it  was  not  want  of  title,  butwslnf 
-t>f  capacity  to  make  any  will  at  ^1  of  real  estate. 

To  this  distinctfon  the  Chancellor  seemed  to  slc-» 
cede.  His  Lordship  observed,  -that  as  to  the  equitjr 
of  the  plaintiffs  from  the  claim  of  the  80001.,  it  was 
true,  it  was  determined  in  Noys  v,  Mordaunt*,  that 
if  lands  in  fee  were  given  to  one  child,  and  to  ano- 
ther lands  entailed,  it  is  meant  they  should  release 
to  each-  other,  and  f he^  court  had  gone  farther  since-^ 
to  the  case  of  a  personal  legacy.  But  still  he  was  of 
opinion,  that  this  differed  from  all  those  cases^  and 
that  the  heir  at  law  was  not  obliged  to  make  her 
election,  for  in  the  case  before  him  the  'Will  moos 
void;  and  that  where  the  obligation  arose  from  the 
hisufficiencjf  of  the  exeeutioid,  or  invalidity  of  the  will^ 
there*  was  no  case  where  the  legatiee  was  obliged^  to 
make  an  election ;   for  there  was  no  vritt  of  the  land* 

And  hts  Lordship  put  the  case  of  a'  devise  by  ar 
testator  of  a  legacy  out  of  land  to  his  heir  at  law;  and^ 
of  the  Fand  itself  to  another;  where,  if  the  will  be 
not  executed  according  to  the  statute  of  frauds  for 
the  real  estate,  the  court  will  not  oblige  the  heir  at 
law,  upon  accepting  the  legacy,   to  give  up   die 

'  2  Vera.  SAl. 
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land.  That  «uch  a  case  diflffered  from  Noys  D.  Mot^ 
daunts  in  the  reason  of  the  thing;  there  the  testator 
devised  some  lands  tvhich  were,  and  others  which 
i^ere  not,  his  own ;  and  the  couit  said,  that  the  de» 
visee  should  suffer  the  lands  to  pass>  as  if  they  were 
the  devisor's  own.  But  in  the  principal  case,  whe- 
ther the  lands  were  the  testat(H*'s  own  or  not,  they 
could  not  pass  by  the  will. 

But  in  Boughton  v.  Houghton  ^  a  distinction  was  fiutifimuA 

c  ,  unezecutedl  will 

taken  as  to  this  point,  by  the  same  Chancellor  who  there  b  a  legacy 

to  the  heuTf 

determined  Hearle  r.  Greenbank,  which  has  been  ufmtmiiiim 
recognized  and  confirmed  by  subsequent  authorities,  dx^ote  the  inu. 
though  with  some  remarks  upon  its  refinement  and  ekcdon*  ^ 
subtlety.    In  thisxase  of  Bough  ton  v.  Boughton,  it 
was  held  that  a  legacy  to  an  heir,  upon  the  exp'^ess 
condition  that  he  did  not  dispute,  the  will,  would 
put  the  heir  to  an  election,  either  to  accept  the 
legacy,   or  the   lands  devised  away,   aldiough  the 
will  was  not   executed  according    to  the  statute. 
The  case  was   as  follows:    A   freeman   of  London 
devised  his  real  estate  to  his  younger  son,  Stephen 
Boughton,    and  all  his  personal  estate  among  his 
children;  among  the  rest,  1,2001.  upon  some  con- 
tingencies to  Grace,  the  daughter  of  his  eldest  son ; 
adding  this  clause,    ''  if  any  child  or  children  of         • 
mine,  or  any  in  their  fight,  or  any  who  may  receive 
benefit  by  my  will,  shall  any  way  litigate,  ^dispute, 
fir  controvert  the  whole,  or  any  part  thereof,  or  the 

*2Vc2.  12. 
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Codicils  thereto  belongings  or  not  give  such  dis^ 
charges  as  my  will  requires,  or  not  comply  with  the 
whole,  and  all  and  every  condition  and  conditions 
therein  contained,  both  as  to  real  and  personal  estate^ 
such  child  or  children,  so  far  as  it  relates  to  them 
severally,  shall  forfeit  all  claim  and  pretence  what- 
ever under  my  will,  and  shall  have  no  more  than 
the  orphanage  part  of  the  personal  estate  I  die  pos-^ 
sessed  of;  revoking  what  I  gave  to  them,  I  give  it  to 
my  residuary  legatees  ;**  the  testator  underwrote  to 
this  instrument  an  attestation  in  the  common  form^ 
but  it  was  not  subscribed  either  by^  himself  or  by 
any  witness :  there  was  a  codicil,  without  date,  but 
signed  by  him,  therein  taking  notice  of  and  reci- 
ting, that  in  further  consideration  of  this  his  last 
will,  he  made  a  codicil  thereto,  and  gave  directions 
therein. 

Grace,  by  the  death  of  her  father,  became  heir 
at  law  to  her  grandfather,  and  so  entitled  to  what- 
ever he  left  to  descend,  or  which  ought  to  descend^ 
from  the  invalidity  of  his  disposition.    She  being  an 

infant  of  tender  years,  this  bill   was  brought  by 

• 

Stephen,  the  youngest  son  of  the  testator,  and  de- 
visee of  his  real  estate,  in  order  that  she  might  make 
her  election,  whether  she  would  have  the  1,200 1., 
or  the  land  which  happened  to  descend  to  her;  for 
that  she  could  not  claim  both ;  but,  if  she  chose  the 
legacy,  she  must  let  the  real  Estate  go  according  to 
the  intent.  The  point  is  so  particular,  and  the 
Chancellor's  judgment  so  luminous  and   discrimi- 
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nating;  that  1  have  thought  it  best  for  the  re^lder  to 
lay  it  before  him  at  some  length. 

His  Lordship  said,  he  i^as  satisfied  that  the  infant 
bught  not  to  take  the  benefit  df  the  personal  legacy, 
without  at  some  time  or  other  waiving  any  right  to  the 
descended  lands;  and  that  it  was  veiy  different  from 
Hearle  v.  Greenbank.  The  testator  had  made  one 
instrumenti  in  which  he  had  used  wordi3>  expres- 
sions,  and  clauses,  relative  both  to  real  and  personal 
estate;  and  in  it  was  contsdned  a  clause,  importing  in 
Wordsi  though  not  by  force  of  the  instrument,  to  be 
a  devise  of  the  real  to  the  plaintiff,  giviiig  1200L 
to  his  ghmd*daughter,  and  taking  upon  him  to  dis>- 
poee  of  his  whole  personal  estate  atnong  his  children, 
who  would  not  be  bound  thereby,  as  he  was  a  free- 
man. He  then  added  the  exptess  clause  which  was 
the  sole  ground  of  distinction  between  this  and  other 
cases ;  and  in  the  codicil,  took  notice  of  that  very 
instrument  as  a  will.  The  codicil  was  signed,  and 
put  that  difficulty,  which  otheiVise  might  have  arisen 
from  the  imperfection  of  the  instrument,  out  of  the 
question.  But  notwithstanding  this,  it  was  a  will 
only  by  force  of  the  instrument,  to  pass  personal 
estate;  for  neither  the  will  or  codicil  was  so  executed 

as  to  pass  real  estate. 

« 

The  plaintiff*  insisted,  that  the  defendant,  having 
a  legacy  by  the  will,  which  was  undoubtedly  good, 
should  have  no  iJenefit  thereof,  unless  she  suffered 
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the  diflposkion  of  tbe  land  to  take  effect.  In  Noys 
V.  Mordaunt  %  ( whidi  was  the  finrt  ca<)e )  the  testator 
was  disposing  of  knd.  The  subsequent  cases^  till 
Streatfield  v.  Streatfidd^  were  all  of  a  devise  of  real 
estate.  Had  the  rule  goiie  no  further^  but  been 
confined  to  teal  estate^  this  objectioh  had  nerer 
risen^  because  the  instrument  must  be  effectual,  ad 
%ell  to  on6  real  estate  as  another;  so  that  if 
they  lad  both  been  real  estates,  this  difficulty  could 
never  have  arisen  so  as  to  make  the  point  come  into 
question.  Lord  Talbot  went  so  far  as,  where  the 
will  comprised  both  real  and  personal  estate,  and 
the  land,  to  which  one  child  was  entitled  in  tail^ 
was  thereby  given  to  another,  and  a  personal  legacy 
to  the  tenant  in  tail,  to  consider  it  as  an  implied 
intent,  that  whoever  took  by  that  will,  should  com^^ 
ply  with  the  whole ;  so  that  he  put  the  party  to  an 
election ;  but  neither  in  Jenkins  v.  Jenkins,  nor  in 
iStreatfield  v.  Streatfield,  was  there  a  question  of  the 
deftct  of  the  inurnment. 

Then  came  Hearle  r.  Greenbank,  which  was  the  first 
case,  in  which  the  difficulty  arose  upon  the  defect  of 
the  instrument.  In  which  case  his  opinion  was,  that 
there  was  no  ground  for  the  court  to  imply  a  condition 
to  abide  by  a  will  of  land,  when  there  was,  in  fact, 
no  will;  and  that  it  would  be  dangerous  to  break 
in  upon  the  statute  of  frauds,  by  making  an  estate 
to  pass  by  an  instrument  not  sufficient  to  pass  real 

e  2  Vera.  581.  ^  Caa.  Temp,  Talb.  176 
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festate;  and  thai,  not  by  the  words  df  the  Itestator^ 
but  by  a  condition  implied  by  cbnstruction  of  the 
douit ;  therefore>  It  could  not  be^  nbr  was  it  war- 
ranted by  any  precedent^  for  it  was  only  guessing 
at  the  intent  of  the  testator^  who  might  leave  it  with 
that  very  view.  But  the  question  was,  whe  Aer  the 
case  beford  him  did  not  differ  frcxn  that  by  reason  of 
ihe  express  clause  in  the  will.  It  had  been  very  ^ 
tiundidly  admitted,  that  if  there  was  no  devise  of  a 
real  e^ate,  but  a  personal  legacy  was  given  on  an 
fe^fLpress  condition,  that  the  legatee  should  not  enjoy  * 
it,  tinless  wiibih  a  certain  time  he  conveyed  a  real 
^state>  tVhedier  coming  from  the  testator  or  not,  he 
^should  not  enjoy  it  but  on  those  terms;  the  landj  not 
passing  by  force  of  Ihe  will>  but  by  the  operation  of 
the  particular  clause  stipulating  the  condition.  The 
legatee  had  it  in  his  power  either  to  part  with  the 
ian^  or  not;  if  he  chose  not  to  part  with  the  land^ 
be  forfeited  the  condition;  for  any  lawful  condition 
night  be  annexed. 

llie  caste  might  be  put  a  little  farther,  his  Lordr 
shi|>  said,  ( diough  it  was  almost  the  same  as  the ' 
present)  as,  suppose  in  the  same  instrument  there 
Was  a  devise  both  of  real  and  personal  estate,  the  will 
execute^  only  to  pass  the  personal,  and  not  the  real ; 
but  a  condition  annexed  that  the  personal  legatee 
should  permit  the  same  persons,  to  whom  the  land 
was  given,  to  hold  to  them  and  their  heirs:  the 
condition  annexed  would  take  place,  though  the  de- 
irise  was  void  as  to  the  lands  according  to  the  sta- 
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tute  of  frauds;  for  the  legatee  could  not  take  it  hi 
contradiction  to  the  testator's  words;  and  the  devise 
in  the  principal  case  amounted  to  the  same>  as  if  the 
testator  had  annexed  a  cpndition  to  permit  Stephen 
to  enjoy  the  land.  The  court  must,  put  a  reas6nable 
construction^  which  Avas^th^t. none  of  the  devisees 
should  receive  any  benefit..  Vy'. the  will^  unless  they 
sufTered  the  whole  instrun>enc  to  take  effect;  not 
having  regard  to  the  validity  or  force' of  it,  accord* 
ing  to  the  statute  of  frauds^  but  to  the  clauses  and 
expressions  used.  In  Hearle  v.  Greenbank,  there 
was  no  condition  expressed  in  the  wijl;  it  rested 
singly  on  the  construction  the  court  was  .to, make, 
upon  the  implied  condition  that  those  claiijiing  be* 
nefitby  it»  should  suffer  the  whole  to  take  effect; 
.and  then  it  must  necessarily  refejr  to xthe  validity  of 
the  will;  for  it  was  rightly  argued^  that  the  will 
could  not  be  read  so  as  to  support  a  disposition  of 
real  estate,  not  being  an  instrument  for  that  pur* 
pose. 

-  In  that  case,  when  the  court  was  to  make  such  a 
construction  by  implication  from  the  force  of  the  in- 
strument itself,  the  court  must  see  the  will,  and 
could  not  take  notice  that  it  was  a  will  of  real  estate; 
but  in  the  case  before  him^  where  there  was  such 
a  condition  annexed  to  a  personal  legacy^  the  court 
must  consider  every  part  of  that  legacy,  whether 
it  had  relation  to  real  estate  or  not.  You  must 
read  the  whole  \Yill  respecting  the  personal  legacy, 
lot  it  relate  ta  what  it  will;  which  was  a  substantial 
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diffinrejice,  his  Lord^ip  ^id,  and  would  prevent  his 
going  so  for  as  ta  break  in  upon  the  statute  of  frauds, 
and  at  the  same  time  would  attain  natural  justice, 
which  required,  as  far  as  might  be,  such  construc- 
tion to  be  made>  otherwise  the  intent  of  the  testator 
might  be  overturned. 

t    But:  as  there  might  be  a  difficulty  how  to  carry  the 
will  into  execution,  ( for  being  an  infant  of  tender 
years,  she  could  not  judge  for  herself,  nor  could 
the  master  judge  for  her,  it  being  on  several  contin- 
gencies, so  that  until  she  came  of  age,  no  election 
could  be  made,)  his  Lordship  said^  the  plaintiff  must 
till  then  receive  the  rents  and  profits  of  the  estate, 
subject  to  further  order  of  the  court,  but  must  be 
restraiised  from  xonraiitting  waste.      If  the  infant 
should  elect  to  have  the  land,  then  whatever  the 
plaintiff  should  be'  entitled  to  as  his  orphanage  part 
of  the  td$tator's  personBl  estate,  would  be  liable  to 
make  i^tjsfaction  for  what  he  should  have  received 
out  of  the  rents  and  profits  of  the  real,  as  the  court 
should  direct,  / 

The  distinction  taken  by  Lord  Hardwicke,  be* 
tween  the  cases  of  Hearle i).  Greenbank,  and  Bough* 
ton  V.  Boughton,  was  recognized  and  adopted  by 
Lord  Kenyon,  in  Carey  v.  Askew  ( 1 ),  ^nd  of  which 


(1)  The  case  it  npoited  in  5S  Brown,  C.  C.  58;  but  the  point 
under  coniidendan  in  the  text  only  q»pean  to  have  made  a  part  «f 
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ihe  Chancellor  gave  the  following  account^  as  to  the 
point  now  un^er  consideration^  from  his  own  fiote^ 
*'  I  haye  looked  at  my  own  note  of  Carey  v.  Askew* 
Lord  Kenyon  there  said^  the  distinction  was  settled^, 
9nd  was  not  to  be  unsettled^  that  if  a  pecuniary  Icr. 
gacy  was  bequeathed  by  an  unattested  yfill^  undec 
an  express  condition  to  give  up  a  real  estate^,  by  that 
unattested  will  attempted  to  be  disposed  pf^  such 
condition  being  expressed  in  (he  body  of  the  vrilU 
}t  was  a  case  of  election;*  and  he  could  not  take  the 
legacy  yrithout  complying  with  the  express  condi-< 
tion.  But  Lord  fCenyon  al3o  took  it  to  be  settled^  aa 
Lord  Hardwicke  has  adjudged^  that^  if  there  was  no? 
thing  in  the  will>  but  a  merf  devise  of  real  estatCj, 
the  will  was  not  capable  of  being  read  as  to  that 
part ;  and  unless  the  legacy  ^as  given  30  that  the 
testator  said  expressly^  that  the  legatee  should  not 
take^  unless  that  condition  was  complied  with,  if 
was  not  a  case  of  election.  The  reason  of  that  dis^ 
tinction,  if  it  were  res  integra^  is  qu^tionable/' 

« 

It  seems  that  if       One  morc  point  occurs  to  me  as  proper  to  be 

a  man  have  ,     •     /♦  i  •  r     i_  i  • 

leaseholds  and  mentioned,  before  this  part  ot  the  subject  is  conr 

devise  aU  his  cluded.     It  was  held  in  the  case  of.  Rose  v.  Bart-r 

t^^b/a'JISi  let  (3),   in  the  eighth  year  of  Charles  the  First, 

u^d^'waT  that  if  a  man  have  lands  in  fee,  and  lands  for  years, 

aotpass. 


kf  hf  the  BOtts  of  it  referred  to  by  the  counsel  for  the  heir  at  law^ 
and  by  the  Chancellory  in  Sheddon  v.  Gopdrichy  8  Vez.  jun.  481. 
(Sy  Cro.  Car.  203.  pi.  S.     The  authority  of  this  case  hat  been 
fii^tted  to  (aa  Mr.  Cox  obaeryes  in  hia  note  to  Addb  v.  Clement^ 
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and  devises  all  hb  lands  and  tenen\€]>ts>  only  the  fee 
simple  lands  paas^  and  not  the  leasehold  estate^. 
But  if  a  man  devise  all  his  lands  and  tenements^ 

« 

having  leases  for  yeais>  and  no  freehold^  the  leases 
for  years  tvill  pass;  forj  otherwise,  the  will  wo\ild 
be  merely  vcdd  *. 

And  if  a  man  devise  all  his  lands  and  tenement^ 
«l  a  particular  place,  and  have  only  leaseholds  an* 
swering  to  die  local  description »  upon  the  saine 
principle  the  leaseholds  will  pass.  But  what  if  a  » 
testator  have  both  fee  simple  and  leasehold  lapd^  at 
a  particular  place^  and  he  makes  a  wiJl^  devising  all 
his  lands  and  tenements  at  that  place,  by  a  will  nQt 
executed  to  pass  freehold  estates,  but  duly  jH^ove^* 
in  the  ecclesiastical  couit,  and  sufficient  to  pa^^ 
leasehold  property?  As  in  such  a  case  the  free- 
iiold  cannot  pass,  will  the  leaseholds  be  carried 
to  the  devisee?  This  was  one  of  the  points  in 
Chapman  v.  Hart\  determined  by  Lpcd  Hardwicke, 
where  a  testator  devised  all  his  lands  at  or  near 

«  Vide  Kaottionitr.  Gardiner,  2  Atk..4f0.      M  Vea.  27L 


9P.Wmt.456.)  in  Day  «.  Tn^ggf  1  P.Wiiit.  fiS6.  Daviav. 
Gibbt,  S  P.  Wms.  96.  Kaotafcu^  «•  CtfdiBtr,  2  Atk.  450.  and 
Pittol  V.  Richardaon,  reported  in  the  same  note  ;  in  which  hst  case 
the  authority  of  Addis  v.  Clement,  which  relied  on  the  worda  <'  all 
the  lands  which  the  testator  was  seised  or  possessed  of,  or  any 
ways  interested  in,"  was  sfaidcea.  Vid.  6  T,,  R.  945.  Lane  v«  the 
EarlofStanliope. 
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l^owey  to  the  plaintifi;  and  the  will  was  executed 
in  the  presence  of  two  witnesses  only.  The 
Chancellor  observed^  that  it  was  not  certain 
whether  the  testator  had  any  leasehold  in  or  near 
Fowey.  If  there  should  appear  to  be  both^  and  the 
law  had  been  with  the  plaintiflf^  so  that  she  should 
be  entitled  thereto>  it  would  be  a  ground  for  the 
direction  of  an  enquiry ;  for  the  answer  was  not 
a  positive  negation  of  any  leasehold.  But  if;,  let 
the  fact  come  out  how  it  would^  the  Uw  was 
against  the  plaintiff)  he  ought  not  to  direct  an  en* 
quiry.  And  he  was  of  opinion^  that  though  it  should 
appear  that  the  testator  had  leasehold  as  well  aa 
freehold^  the  plaintiff*  could  not  be  entitled.  And 
his  Lordship  supposed  a  case  of  a  person  seised  of 
freehold  and. copyhold  in  D.  who  surrendered  to  the 
use  of  his  will^  and  devised  all  his  lands  and  tene-. 
ments  in  D.  to  his  child:  there  being  a  surrenderj» 
both  freehold  and  copyhold  would  pass,  if  the  will 
was  duly  executed  according  to  the  statute  of  frauds : 
but  if  no  surrender  to  the  use  of  the  will,  only  thct 
freehold  would  pass;  to  which  lands  and  tenements 
generally  mentioned  should  be  applied;  there  being 
no  surrender  to  the  use  of  the  will,  to  shew  a  dif- 
ferent  intent.  Suppose  that  will  executed  in  the 
presence  of  two  witnesses,  or  of  on^  only;  those 
general  words  used;  and  no  surrender:  though  this 
were  to  a  child  or  wife,  the  court  would  not  supply 
the  defect  of  the  surrender  to  the  use  of  the  will,  or 
compel  the  heir  at  law  to  surrender  the  copyhold 
to  the  devisee,  because  the  will  was  not  duly  exe^ 
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cuted;  ivfaen^  if  dufy  executed,  the  court  wouy  not 
liave  supplied  that  defect:  for  such  variation  of  the 
fConstruction  would  be  visry  dangerous^  and  might 
make  terms>  and  perhaps  terms  attendant  of  the  in-r 
beritance^  to  pass;  0erc  ^as  no  ground  therefore 
^t  an  enquiry. 
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Signature  and  Subscription. 
IT  shall  be  my  next  business  to  enquire  into  the  ofthciignatiin 

--,  1  -tii^  ...      ofthctcsutor. 

State  of  the  law  on  the  essentials  held  requisite  m  ud  the  wb- 

1  «  •  At  111       icription  of  the 

regard  to  the  signature  of  the  testator^  and  the  sub-  witnesses. 

scription  of  the  witnesses.     The  formalities  reiquired 

are,  1st,  that  the  will  be  in  writing; — 2A,  that  it  be 

signed  by  the'devisor,  or  some  other  in  his  presence, 

and  by  his  direction ; — and  3d,  that  it  be  attested 

and  subscribed  in  his  presence,  by  three  or  more  "^ 

credible  witnesses. 

If  the  language  made  use  of  by  the  legislature,  what  u  a  sun. 
were  to  be  understood  in  its  natural  and  usual  sense,      **  "«»»*^ 
it  should  seem  that  there  could  be  no  great  conten* 
tion  in  regard  to  the  meaning  of  the  words  '  shall  be 
signed  by  the  devisor,'  which  arc  generally  considered 
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»  importiT>g  the  actual  and  foimial  subscriptimi  of 
the  name  of  the  party  at  the  bottom  of  the  instru- 
ment.  And  by  directing  thi»  to  be  done  in  the 
presence  of  three  witnesses^  the  statuie  at  finit  view 
seems  to  require  that  the  altestators  should  have 
ocular  evidence  of  the  act  of  signing  performed  by 
the  testator. 

Very  soon^  however^  after  the  legislature  had 
thought  fit  to  place  these  guards  about  a  dying  man^ 
in  this  last  and  important  act,  courts  of  justice  yield-* 
ing  to  the  popular  bent  towards  freedom  and  facility 
in  all  alienations  of  property,  instead  of  strictly  exe- 
cuting the  intention  of  parliament^  seem  to  have 
studied  to  frustrate  its  caution. 

ft  K«s  Wen  heM  '"  ^^^  ^^^  ^f  Lemayue  v.  Stanley  ( 1 ),  which  was 
ui^n«  1""  determined  about  four  yeare  after  the  statute  wm 
tM^^K^  passed,  the  solemnity  of  sigmog  was  treated  with 
MmeilimttL    ^^^  ^^^^^  'egard.     Stanley,    seised  in  fee,  wrote 

his  will  with  his  own  band,  beginning  thus^  "  In  the 
name  of  God,  amen.  I,  John  Stanley,  make  this 
my  last  will  and  testament,"  and  he  thereby  de- 
vised the  lands  in  question,  and  put  his  seal,  but 
did  not  subscribe  his  name;   but  three  v^tnessea 


(I)  S  Lev.  1. ;  aad  igBm  ia  tke  caee  of  HikM  «.  Km^  Lord: 
Neitfa  and  Lmnz  agieed,.  tta  k  was  Mumaieriat,  whcdier  die  aigii^ 
iag  be  a  the  top  or  botttun  of  the  willy  £>r  the  (tatnte  doth  not  saj 
mbfcobed,  bnt  signed  by  the  testator. 
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wbBcrib^  the  wi\  in  Us  presence.    And  whetiket 
tbb  was  a  good  will  to  pass  land  witkin  the  statute 
pf  frauds,  wtts  th^  queatioB.      After  several  9rgu-c 
meiils^  it  was  adjudged  by  the  whole  courts  consists 
ing  of  North  (Ihief  Justk?^  and  Wyndham^  I^ioZy 
and  Charlton,  Justices^  to  be  a  good  will ;  for  being 
written  by  himself  (9)>  and  his  name  being  in  the 
^ilU  it  was  a  sufficient  signing  within  the  statute^  . 
which  did  not  appoint  where  the  wiU  should  be 
signedj,  at  the  top»  bottom^    or  margin^    and  that 
therefore  a  signing  in  any  part  was  sufficient.    And 
soon  after^  in  the  37th  year  of  the  same  King,  the 
doctrine  was  stated  still  more  loosely  by  Lord  Chief 
jfustice  Jeffferies,  who  the  report  *  says,  seemed  tQ 
)iold:»  that  a  will  written  all  by  a  testator's  o^n  hand^ 
and  acknowledged  in  the  presence  of  three  credible 
witnesses^   would  be  within   the  intention    of  the 
statute,  though  it  were  not  signed  by  him  accord^, 
ing  to  the  words  of  the  act.     And  this  doctrine- has 
hetn  acceded  to  as  settled  whenever  it  has  since 
pome  under  consideration.     So  in  Stokes  v.  Moor^, 
the  case  of  an  agreement  was  said  to  be  like  that 
of  wills^   upon  which   it  was   said   to    have  been 
determined,    that  the    testator*^  writing   hijk  name 
\B   the    introduction    of    the    will^    was   a    good 

*  Anon.  Skin.  227.  ^  Dough  24tl. 

* '       ■  p.  ■      ■     ■  .^  I  ■  -  ■■     ■  i» 

(2)  The  Emperor*  Theodosittt  and  Valentiniftn  i^wed  every 
lM>lograph  tettaneBt  to  t)e  aivoilable^  though  made  ^^ithout  wftoeMca. 
Norell.  Theod.  lib.  2.  tit.  4. 
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mgning    within    the    statute.      And   in    the    late 
case  of  Coles  v.  Trecothic  (3),   Lord  Eldon  took 
i  notice^  that  it  had  been  often  held  in  respect  to 

wills^  that  if  a  testator  begins  his  will  with  the  formal 
introduction  of  "  I,  A.  B.  do  make  this  my  last  will/* 
it  was  a  sufficient  signing^ 

Butifth^tti.       In. Right  V.  Price*  there  was  an  appearance  of 
sign  in  r^iar  greater  strictness.    According  to  which  case  it  ap- 

yitrmf  sod  does  ^ 

noicpmpieie  it,  peai^,  that  if  the  testator  ^Kews  an  intention  to  sub* 

the  ststute,  ss  ,  it     •  ^       ^     '         «• 

it  seems,  is  not  scribe  the  wiU  in  regular  form,' byj^eginninl^  to 

satisfied..  o  -    •  j         o         ^o 

write  his  name  at  the  bottom,  but  b^irig^  overtaken 
by  weakneto  or  incapacity,  before  he  has  completed 
such  intention,'  he  becomes  inoapable  of  executing 
his  purpose,  the  will  is  not  sufficiently  signed 
within  the  act.  In  that  case,  a  will  had  been  pre- 
pared in  five  sheets,  and  a  seal  affixed  to  the  last, 
and,  likewise,  the  form  of  attestation  was  written  upon 
it,  and  the  will  was  read  over  to  the  testator,  who 
set  his  mark  to  the  two  first  sheets,  and  attempted 
to  set  it  to   the   third,  but  being  unable  from  the 

«  1  P,  Wmi.  771,  note  an4  vi^e  t\|pra,  122. 


,mi^ 


*>       • 


(S)  9  Vez  jun  249. — But  hit  Lordship  seemed  to  think,  that 
for  this  formal  introduction  to  be  a  sufficient  signing,  it  should  be  one 
simultaneous  act,  and  that,  the  whole  act  or  intended  instrumepi 
should  be  in  the  contemplation  of  the  testator  at  the  time  of  his  writ- 
ing such  formal  introduction.  And  in  this  mw  it  may  desenre  con- 
sideration, how  farj  if  a  will  be  written  on  diftrent  pieces  of  paper^ 
or  at  different  times,  sncb  a  fornud  begioaiDg  wUl  be  ei)iiiyalem  t9 
a  regular  signing. 


r 
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weakness  of  his  hand^  he  said>  ^'  he  dould  not  do  iu 
but  that  it  ¥ras  his  vfiil"  Aiid  on  the  following  day; 
being  asked  if  he  would  sign  his  will^  he  said,  ''  he 
Would/*  and  attempted  again  to  sign  the  two  re^ 
maming  sheets,  but  was  not  able  to  do  it.  Tfie  case 
was'decided  upon  another  ground,  but  the  Court  of 
King's  Sench  seemed  to  be  of  opinion,  that  this  wa^ 
not  a  sufficient  signing ;  for*  the  testator,  when  he 
signed  the  two  first  sheets,  had  an  intention  of  sign* 
ing  the  others;  he  did  not^  therefore,  mean  the  sig-^ 
nature  to  the  two:£rst' sheets,  as  ihe  signature  of  the 
whole  will;  and  consequently  there  never  was  a  sig« 
nature  of  the  whoIe>  but  only  a  beginning  to  s^.. 

r  •  »  . 

t 

^  ;  in  Lemaynet).  Stanley^  the  writiiig  of  the  name  in 
the  introduction  qif  the  will,  was  all  the  signing  con- 
templated  by  the  testator,  and  as  far  as  such,  a  mode. 
co^Id  be  held  a  literal  accomplishment  of  the  sta* 
tute,  his  intention  ;ih  respect  to  his  will  Vi2is  cpm- 
pleted,  his  mind  .being  in  no  suspense,  nor  looking  . 
to  any  furthft  or  future  act  of  authentication.  -  But  ^ 
in  Right  v.  Price,  the  testator  expressly  Enounced 
an  intention  to  authorize  the  instrument  in  a  regular 
and  solemn  way,  and  therefore  his  will  seemed  to  be 
inchoate  until  this  was  done;  why  it  was  not  done 
was  to  be  explained;  and  so  the  case  could  only  be 
established  by  those  parol  proofs,  which  it  was4ha 

m 

'object  of  the  statute  to  exclude. 

r. 

*  ft       *  * 

In  the  case  of  Lemayne  v.  Stanley,  above  cited,  vrh«tfaer  sealing 
,  ijhree  of  the  judges,  including  the  cWef,  Vere  of  ^**^" 
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opinion^  diat  the  testator^  by  pfMing  hi$  seat  to  the 
will,  had  sufficiently  signed  trithin  th^  statute,  for 
ihey  said  that  the  signiim  was  no  more  than  a  mark, 
and  sealing  was  a  sufficient  diark  that  it  wiis  fais  wiili 

In  Wamefbrd  v.  W^imefind^  whichi  aftlir  a  lotig 
interval,  seems  to  have  been  the  next  case  in  which 
this  question  came  to  be  considered,  it  is  said  to 
have  been  held  by  Lord  Raymond^  on  an  issue  out 
of  chancery  of  devUavtt  vel  turn,  that  sealing  a  Will 
was  a  signing  within  the  statute  df  frauds.  We  ant 
to  observe,  that  in  Lemayne  v.  iSltanley,  the  opinioil 
of  die  judges  must  be  regarded  as  s{K)ken  obiter,  the 
case  being  decided  on  the  ground  of  the  sufficiency 
of  the  insertion  of  the  name  in  a  will,  written  by  thc^ 
testator;  and  the  point  iir  Strange,  as  stated  only  in 
a  short  note,  was  agitated  at  tdsi  frius  only.  Btit 
this  doctrine  was  but  ill  received  in  the  subsequent 
case  of  Smith  v.  Evans  %  wherein  Lord  Chief  ]&arotl 
Parker,  Baron  Clive,  and  Baron  &nith,  (in  the  ab*> 
sence  of  Baron  Legg)  are  stated  to  have  said,  diat 
the  opinion  of  the  three  judges  in  Lemayne  'o.  StaA« 
ley  was  very  strange;  for  that  if  it  were  so,  it  would 
be  very  easy  for  one  person  to  forge  another  man's 
will,  by  only  forging  the  names  of  any  two  persons 
dead,  for  he  would  have  no  occasion  to  forge  the 
legator's  hand. 

And  the  same  judges  declared,  that  }f  the  same 

<  S  8a«og^  764k  •  1  Wile  813.  . 
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thing  should  come  iato  question  dgaiOi  they  WoU^ 
Hot  hold  thkt  sealing  a  will  anlp,  was  a  sufficient 
signing  within  the  scatute.  The  Chief  Baron  gtenui 
to  have  been  less  resolved  on  the  same  question^  in 
the  opinion  delivered  by  him  in  Ellis  v.  Smith^  in 
which  he  thus  expressed  himself:  '^  As  to  the  pointy 
whether  sealing  be  signing;  I  own  I  thin'k  it  is  not; 
for  the  character  and  hand«writing  are  ne^e8SBry>  and 
were  designed  to  prevent  or  detect  frauds  and  im- 
|Mntions.  Butj  however^  said  his  Lordship^  as  in 
9ome  cases  it  has  been  thrown  out  obiter^  and  In  one 
cnse  decreed^  that  it  is  eqiud  to  signing,  I  shall  8ub-» 
'nit  my  opinion/'  But  Willes  C.  J.  said  decidedly 
in  the  same  case^  that  he  did  not  thipfc  sealing  was 
to  be  considered  as  signing;  and  he  added^  that  he 
declared  so  then^  because^  if  that  question  ever  came 
before  him,  he  should  not  think  himself  pteclndtd 
from  weighing  it  thoroughly^  and  decreeing,  that  it 
was  not  signing,  notwithstanding  the  obiter  dicta, 
which  in  many  cases  were  nunquam  dicta^  but 
barely  the  words  of  the  reporters;  for,  upon  exami* 
nation,  he  had  found  that  many  of  the  sttyings  as- 
cribed to  that  great  man.  Lord  Chief  Justice  Holt» 
were  never  said  by  him  (4). 

'  Reported  iti  1  Vez.  jtia.  IL 


fc.j 


(4)  See  Show.  69.  Lea  v.  Libb^  where  Lord  Hgilt  is  iaiJ  to 
hire  held  sealing  to  be  a  signiog* 
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the  opinion  of  Sir  John  Strangej  Master  of  the 
Rolls,  was  on  this  point  agreeable  to  thai!  declared 
by  the  Chief  Justice.  He  observed,  that  he  was  not 
convinced  that  sealing  was  signing;  for  sealing 
identified  nothing;  it  carried  ho  character;  and  most- 
seals  were  affijted  by  the  stationers,  who  prepared 
the  paper.  Lord  Hardivicke  did  not,  according  to  the 
report,  speak,  in  this  case,  as  to  the  question  of 
sealing ;  but  in  a  case  which  had  been  detennined 
by  him  two  yeats  before^  his  Lordship  h^  expressed 
himself  in  stronger  language  to  the  same  effect  with 
the  Lord  Chief  Justice  Willes  and  Sir  J.  Strange ;  be 
then  declared,  that  the  statute,  by  requiring  the 
will  to  be  signed,  undoubtedly  meant  some!  evidence 
to  arise  ffom  the  hand- writing;  then  how  could  it  be 
said,  that  putting  a  seal  to  it,  would  be  a  sufficient 
sighing  ?  for  any  one  may  put  a  seal ;  no  particular 
evidence  arises  from  a  seal;  common  seals  are' 
alike;  no  certainty  of  gu^d  therefore  arises  from 
thence." 

Whether  mak-  Till  a  late  case  it  was  a  considerable  doubt  with 
where  the  pSirty  the  profcssiou,  whether,  if  a  testator  or  witness, 
l^tt!  it  a^-  could  not  write  his  name,  he  might  satisfy  the  sta- 
JS^^  ^  tute  by  making  his  mark.    In  Lemayne  v.  Stanley,  as 

it  is  reported  in  Freeman  \  it  is  said  that  the  court 
were  of  opinion,  that  it  was  not  necessary  for  the 
testator  to  write  his  name,  for  some  cannot  write, 
and  then  their  mark  is  a  sufficient  signing.    But 

t  Grvfwa  v.  AtUnsoPt  2  Vez.  459,       }  Freem.  Rep.  531. 
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this  opinioo^  though  entitled  to  great  defereiH:e>  as 
being  stated-  to  have  been  that  of  the  court  and  tiot 
of  a  single  judge,  yet  as  being  uncalled  for  by  thie 
facts  of  the  case,  must  be  regarded  as  extra-judicial. 
Hudson's  case^  which  was  determined  about  a  year 
after  Lemayne  and  Stanley,  where  two  witnesses 
swore  that  J.  S.  the  testator  did  not  publish  the 
writing  as  his  will,  but  that  A.  B.  guided  his  hand, 
and  J.  S.  made  his  mark,  but  said  nothing,  is  too 
mixed  a  case  to  be  admitted  as  an  authority  to  this 
point. 

The  observations  made  by  Sir  John  Strange  in  the 
aboTe  cited  case  of  Ellis  v.  Smith,  oo  the  question 
as  to  sealing,  do  certainly  seem  as  strongly  tp  apply 
to  a  testator's  mark,  for  it  identifies  nothing :  it  car- 
ries no  character.  But  in  the  late  case  of  Harrison 
V.  HarrisojiS  it  was  decided  by  Lord  Eldon,  that  the 
attestation  of  a  devise  by  a  mark,  was  good  within 
the  statute ;  and  as  the  statute  requires  the  attestators  ' 
to  subscribe,  and  the  testator  to  sign,  it  may  be 
thought  that  the  principle  of  this  determination  is 
applicable  a  fortiori  to  the  signature  of  the  testator 
himself,  since  the  word  '  subscribe'  seems  much 
more  forcibly  to  point  to  the  actual  hand-writing, 
than  ^sign,*  which,  without  any  strain  upon  its 
grammatical  sense,  though,  perhaps,  not  without 
some  sacrifice  of  its  popular  and  usual  acceptation, 

»  Skio.79,  *  8Vcz.jun.  185. 
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might  be  deemed  to  bp  satisfied  by  amf  symbol  of 
the  testator's  consent  and  ratification  ( 5 )  ^ 

In  the  above-mentioned  case  of  Harrison  v.  Har* 
rison>  the  question  was  made  upon  a  bill  by  devisees 
against  the  heir,  whether  the  will  was  duly  executed 
to  pass  real  estate  according  to  the  statute  of  frauds, 
one  only  of  the  witnesses  having  subscribed  his 
name,  the  two  other  having  attested  by  setting  their 
marks  respectively.  Lord  Chancellor  Eldon  ob- 
served, that  upon  inquiry  from  Mr.  Serjeant  Hill,  he 
had  found,  that  there  was  a  special  case  resented  ia 
the  Court  of  Common  Pleas  upon  the  question 
whether,  a  will  devising  real  estate  was  well  exe- 
cuted, one  of  the  witnesses  being  a  marksman;  and 
it  was  held  clearly  sufficient.  It  was  a  case  of  Gur- 
/  ney  v.  Corbet  in  1710,  in  a  note-book,  which  was 
the  property  of  Mr.  Justice  Burnet.  His  Lordship 
said,  he  thought  there  might  have  been  a  great  deal  of 
argument  upon  it  originally.  But  upon  this  authority 
the  plaintiff  must  take  a  decree.  In  a  few  months 
afterwards  the  same  point  was  detennined  by  Sir 
William  Grant,  Master  of  the  Rolls,  in  Addy  v.  Grix  \ 

a 
m 

'  8  Vcz.  jun.  504*. 


(5)  The  counici  for  the  plaintiff  is  stated  to  have  adverted  to  the 
difference  of  expression  in  tlie  statute,  with  reference  to  the  wit- 
nesses and  the  devisor;  and  to  have  remarked  the  difficulty  of  mak- 
ing the  proof,  in  case  of  the  witnesses  being  dead. 


N 
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agreeably  to  the  decision  of  the  Chancellor  in  Har* 
lison  V.  Harrisonj  and  it  therefore  seems  now  to  be  at 
(6). 


It  seems  to  be  fairly  inferrible  from  the  decision  in  'tUfaffidentif 

•^  toe  witnesses  ac* 

Lemayne  v.  Stanley,  that  the  court  were  of  opinion,  2!bZSi^# 
that  it  was  not  necessary  that  the  witnesses  should  W  the  test»tor 

^  of  his  signature. 

attest  the  very  act  of  signing,  but  that  an  acknow-  without  seeing 

him  iutuMiy 

ledgment  by   the  testator,   that  the  act  of  signing  dgn. 
was  done  by  him,  was  sufficient  for  them  to  attest ; 
for  since  not  the  sealing,  but  the  writing  over  the 
will  with  the  testator's  name  in  it,  was  the  ground  of 
the  decision,  the  witnesses  must  have  seen  this  done, 
if  it  was  judged  insufficient  for  them  to  attest  upon 
the  acknowledgment  of  the  testator;  but  this  was 
not  so  found  by  the  jury,  or  it  would  have  put  an 
end  to  all  controversy  upon  the  case ;  and  if  the 
witnesses  did  not  attest  the  writing  of  the  whole  will 
by  the  testator,  their  attestation  could  only  go  to  his 
acknowledgment  of  his  signature.    This  point,  how- 
ever, seemed  to  exist  in  some  doubt  during  a  long 


(6)  According  to  thcTeport  of  the  case  of  Lemayne  v*  Stanley, 
m  Freeman,  the  cout  were  of  opinion,  that  if  the  testator  had  his 
name  on  a  stamp,  it  would  be  enough  if  he  impressed  his  name 
instead  of  writing  it^  And  m  Strange  v.  Barnard,  2  Bro.  C.  C.  6^^ 
it  was  held,  that  stamping  was  equivalent  to  sealing.  By  the  dvil 
law,  if  a  testator  could  not  write,  he  was  not  admitted  to  make  his 
mark,  but  an  eighth  subscribing  witness  (seven  being  die  ordinary 
legal  number)  was  called  in  to  subscri]^  in  the  place  of  the  testator, 
C.  6.  23.  L 

k2 
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time  after  the  statute  was  passed.  In  Pormer  v. 
Thurland",  where  the  will  was  not  signed  tly  the 
testator  in  the  presence  of  the  witnesses,  but  he 
acknowledged  it  to  be  his  hand,  and  declared  it  to 
be  his  will  in  their  presence.  Lord  Chancellor  King 
inclined  to  think  that  the  will  was  good,  but  ordered 
the  point  to  be  reserved,  and  made  a  case  for  further 
consideration  (7). 

However,  in  Stonehouse  v.  Evelyn",  which  came 
before  the  Master  of  the  Rolls(Sir  J.  Jekyll)  a  few 
years  afterwards,  the  will  was  held  good,  though  the 
witnesses  did  not  see  the  testator  sign  it,  but  he 
owned  it  before  them  to  be  his  hand.  And  the 
reporter  adds,  that  on  his  mentioning  this  opinion  of 
the  Master  of  the  Rolls  to  Mr.  Justice  Fortescue 
Aland,  he  said  it  was  the  common  practice,  and  that 
he  had  twice  or  thrice  ruled  it  so  upon  evidence  on 
the  circuit ;  and  that  it  was  sufficient  if  one  of  the 
three  subscribing  witnesses  swore  that  the  testator  ac- 
knowledged the  signing  to  be  his  own  hand  writing. 

Sir  Joseph  Jekyll  had  delivered  a  similar  opinion 
a  little  before  in  a  case  of  Smith  v.  Codron,  cited  by 
Lord  Hardwicke  in  Grayson  v.  Atkinson*.  In  that 
case  A  signed  and  published  a  will  in  the  presence  of 

•  2  P.  Wnw.  506.  »  3  P.  Wms.  •  2  Vez.  455. 


(7)  But  tlie  jtidges  of  B.  R.  on  argument  held  the  >vill  Toid,  as  a 
charge,  for  want  of  being  sealed^  according  to  the  directioa  of  the 
power. 
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two  persons  who  attested  it  in  his  presence ;  then  a 
third  person  was  called  in^  and  the  testator  shewiltg 
him  his  name^  told  him  that  that  was  his  hand^  and 
bid  him  witness  it^  which  he  did^  and  subscribed  his 
name  in  the  testator's  presence ;  and  the  testator,  two 
hours  after,  told  him  that  the  paper  he  had-subscribed 
was  his  will.  His  Honour  held  this  to  be  a  good  exe<» 
cution. 

But  in  the  instructive  case  of  Grayson  v.  Atkinson, 
above  referred  to,  this  point  came  fully  under  the 
consideration  of  Lord  Hardwicke.  The  bill  was  to 
estabhsh  a  will  against  an  heir  at  law,  who,  by  his 
answer  raised  the  doubt,  whether  as  all  the  witnesses 
did  not  see  the  testator  sign,  though  he  saw  them  all 
sign,  this  was  a  good  attestation  within  the  statute. 
The  Chancellor,  adverting  to  the  argument  of  the 
counsel  for  the  defendant,  in  which  they  had  in- 
sisted, that  the  word  '  attested'  superadded  to  '  sub* 
scribed/  imports  that  the  attestators  shall  wkness  the 
very  act  of  signing,  and  that  the  testator's  ac- 
knowledging that  act  to  have  been  done  by  him^  and 
that  it  is  his  hand-writing,  is  not  sufficient  to  enable 
them  to  attest,  but  that  it  must  be  an  attestation  of 
the  thing  itself,  and  not  of  the  acknowledgment, 
observed^  ''  that  certainly  there  must  be  an  at^ 
testation  of  the  thing  in  some  sense,  but  the  quQi- 
tion  was,  whether,  if  they  attest  on  the  acknowledge 
ment  of  the  testator  that  that  was  his  hand-writing, 
that  was  not  an  attestation  of  the  act,  and  whether  it 
was  not  to  be  construed  agreeaHy  to  the  rules  of 
law  and  evidence,  as  all  other  attestation  and  signing 
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might  be  proved.  At  the  time  of  making  that  act 
orparliament^  and  ever  since^  if  a  bond  or  deed  was 
executed  and  signed,  and  afterwards  the  witnesses 
were  called  in,  and  before  the  witnesses,  the  person 
making  it,  acknowledged  the  signature  to  be  his 
hand-writing,  that  was  always  considered  as  an  evi-' 
dence  of  signing  by  the  person  executing,  and  was 
an  attestation  of  it  by  them. 

"  It  is  true,"  said  his  Lordship,  *'  there  is  some  dif- 
ference between  the  case  of  a  deed  and  a  will  in 
*  this  respect,  because  signing  is  not  necessary  to  a 

deed,  but  sealing  is;  and  I  do  not  know  that  it  was 
ever  held,  that  acknowledging  the  sealing,  without 
witnesses,  has  been  sufficient  (8).  But  neverthe- 
less, that  is  the  rule  of  evidence  in  respect  to  sign* 
ing.  If  it  were  in  the  case  of  a  note,  or  declara- 
tion of  trust,  or  any  other  instrument  not  requiring 
the  solemnities  of  a  deed,  but  bare  signing,  if  that 
instrument  be  attested  by  witnesses,  proving  that  they 
were  called  in,  and  that  the  party  took  up  the  in- 
strument, and  said,  that  was  his  hand,  such  would  be 
a  sufficient  attestation  of  the  signing  by  him.  That 
is  the  rule  of  evidence.  Considering,  therefore,  the 
words  of  the  act  of  parliament,  it  seems,  that  if  the 
testator  having  signed  the  will,  did,  before  the  attesta- 
tors,  declare  and  acknowledge  he  had  so  done,  and  that 
the  signature  was  his  hand,  that  ipight  be  sufficient  to 
make  the  attestation  good/' 


(8)  But  see  Grellier  v.  Neaie  and  others,  Peake,  Ku  ?r.  Ca*  li$< 
6e^  ^80  Parke  v.  Mean,  2  Bos^  et  P^ll,  217 
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The  case  of  Ellis  u  Smithy  came  on  in  1754, 
which  was  about  two  years  after  Grayson  x;.  Atkinson, 
and  here  the  Lord  Chancellor  Hardwicke  was  assisted 
by  Sir  John  Strange,  Master  of  the  Rolls,  Willes 
Chief  Justice  of  B.  R.  and  Parker  Chief  Baron. 
The  form  in  which  the  question  is  reported  to  have 
been  put,  was,  whether  a  testator*s  declaration  be- 
fore three  witness^  that  it  was  his  will,  was  equiva- 
lent to  signing  it  before  them,  and  constituted  a 
good  will  within  the  5  th  section.  The  determination 
of  Grayson  v.  Atkinson  by  Lord  Hardwicke,  was  ia 
this  case  mentioned  by  the  Master  of  the  Rolls,  as  an 
authority  full  to  the  point  upon  the  first  question  ; 
and  his  Honour  safd,  that  to  determine  otherwise 
at  that  time,  would  introduce  confusion  and  un- 
certainty, and  sap  the  foundation  of  much  property 
which  rested  on  former  decrees. 

« 

The  court  was  unanimous,  in  holding  such  ac- 
knowledgment by  a  testator  to  the  attestators  of  his 
will,  to  be  good  within  the  statute ;  and  the  Chief 
Justice  declared,  that  his  opinion  was  virtually  sup- 
jiorted  by  those  cases  which  had  decided  the  attesta- 
tion and  subscription  of  the  witnesses  at  different 
times  to  be  good,  for  then,  a  testator  is  presumed  to 
write  his  name  only  before  one,  and  to  acknowledge 
it  to  be  his  hand  to  the  remaining  two ;  and  why 
shonld  not  his  acknowledgment  to  the  three 
be  equally  good  ?   The  Chancellor    also  observed 

9  1  Vez.jttn«tL 
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that  those  cases  supported  the  one  before  him 
from  their  direct  similitude,  and  not  from  any 
consequential  reasoning;  for  he  apprehended^  that 
the  determination  in  all  those  cases  was  grounded  on 
this^  that  a  declaration  by  the  testator  was  good  ;  for 
if  he  signed  three  times^  there  were  three  execu- 
tionsj  and  none  could  be  good  within  the  statute  (9). 

The  late  case  of  Addy  v.  Gnx\  shews  it  to  be  the 
present  sense  of  the  courts^  that  this  point  is  settled. 
The  bill  was  filed  to  carry  into  execution  a  devise  of 
real  estate  in  trust  to  be  sold.  One  of  the  witnesses^ 
by  his  depositions^  stated^  that  he  did  not  see  the  tes- 
tator  execute^  but  that  the  testator  took  the  will  in 
his  hand^  and  said  the  will,  and  also  his  name,  were 
of  his  hand-writing.  The  Master  of  the  Rolls,  with* 
out  difficulty,  admitted  the  sufficiency  of  the  at* 
testation. 

«  8Vez.jua.504. 


(9)  The  reporter  hat  added  a  note,  whereiii  he  qaettions  the  pro- 
priety of  this  dictum  of  Lord  Hardwicke,  which  had  first  Men 
from  the  Lord  Chief  Justice ;  obserring  that  it  was  hard  to  say  that 
such  declaration  or  acknowledgment  would  be  sufficient  in  any  case 
where  actual  signing  would  not  do.  But  it  is  to  be  obseryed»  that 
the  acknowledgment  or  declaration  is  not  supposed  to  stand  in  the 
place  of,  or  be  equivalent  to  a  distinct  act  of  signing^  but  to  give 
tfiect  to  the  attestation  of  the  act  of  sigainjg  already  done. 


Pabt  Xn.         Formaliiy  of  Publication. 
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PART  XII. 


Formalitj/  of  Publication. 

THE  acknowledgment  of  the  signing  to  the  three 
subscribing  witnesses^  seems^  according  to  the  prin- 
ciples on  which  many  cases  have  been  decided^  to 
comprize  the  efficacy  of  what  the  law  means  to  ex- 
press by  the  publication  of  the  will ;  the  manner  of 
effectuating  whicb^   was  often   a  judicial  question 
before  the  statute  of  frauds.     The  term  itself,  pub- 
lication, seems  never  to. have  borne  any  very  pre- 
cise or  appropriate  meanings  or  to  have  indicated 
any  certain  and  fixed  form.     After  the  statute   of 
wills  had  established  the  direct  testamentary  power, 
accompanied  with  the  obligation  of  declaring  the 
will   by   writing,    these    parliamentary  wills   were 
thought  to  require  a  very  slight  degree  of  formad 
publication,  superadded  to  the  solemnity  and  dura- 
,  bility  of  writing ;  and  the  cases  shew,  that,  before 
the  statute  of  frauds,  very  little, '  if  any,  verbal  for- 
mality was  thought  necessary  to  accompany  the  writ- 
ten declaration. 


Thus,  a  very  few  years  before  the  statute  of  Charles 
^vas  enacted,  it  was  resolved,  in  the  King's  Bench,  by 
the  whole  court,  on  a  trial  at  bai;  in  an  issue  out 
of  Chancery,  1st,  that  if  a  maq  draws  up  his  own 
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will^  and  sends  it  to  counsel  to  be  advised  of  the  le- 
gality of  it^  this  is  no  will^  unless  it  had  a  publi- 
cation after  he  received  it  back  from  his  counsel : 
but  2d,  that  if  after  the  will  came  from  the  counsel 
with  alterations  made  by  him,  the  party  put  his 
seal  to  it,  or  subscribed  his  name,  or  wrote  upon  it, 
'  this  is  my  will,*  though  there  were  no  witnesses 
to  it,  yet  this  was  a  good  publication,  because  by 
any  of  those  expressions,  the  testator  declared  his 
intent  that  it  should  be  his  will*.  In  Peate  v.  Ougley*', 
Sir  John  HoIIis  mentioned  a  case  determined  by  Lord 
Shaftesbiuy,  before  the  29  Car.  2.  in  which,  though  the 
testator  wrote  his  will  with  his  own  hand,  and  also  these 
words  ^  signed,  sealed,  and  published  in  the  presence 
of/  and  no  witnesses  had  subscribed  it,  it  was  held 
^  a  sufficient  publication.  And  in  the  principal  case, 
because  these  words,  signed,  sealed,  and  published  in 
the  presence  of,  were  written  at  the  top  of  the  will 
for  want  of  room  below,  in  the  testator's  own  hand, 
and  then  the  names  of  the  three  witnesses  were  sub* 
scribed,  though  one  witness  ( the  other  two  witnesses 
being  dead)  deposed,  that  himself  and  the  other  two 
witnesses  were  called  up  in  the  night,  and  sent  for  to 
the  testator's  bed-chamber,  who  produced  a  paper 
folded  up,  and  desired  him  and  the  others  to  set  their 
hands  as  witnesses  to  it,  which  they  all  three  did  in 
his  presence,  but  without  seeing  any  of  the  writing, 

■ 

*  Bartlett  v«  Ransdcn,  et  al.  Trin.  15.  Car.  2.  B.  R.    Vin.  Abiv 

tiuDev.  (N.2,)pl.  16. 

*  Vin.  Abr.  tit.  Per,  (N.  7.)     .12. 
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or  fretng  told  by  the  testator  it  was  his  will,  or  wliat  it 
Tvas,  but  that  he  believed  it  to  be  the  same  paper^ 
because  his  name  was  there^  and  the  names  of  the 
other  witnesses^  and  he  never  witnessed  any  other 
paper  for  the'  testator ;  this  was  held  to  be  a  suf- 
ficient publication  of  the  will^  after  the  statute  of 
29  Car.  S.  But  it  should  be  remembered^  that 
Lord  Hardwicke,  in  the  case  of  Ross  v.  Ewer  % 
mentioned  a  case  of  a  Mr.  Windham  in  the  court 
K« .  B.  which  was  a  trial  at  bar^  upon  the  will 
of  his  uncle;  wherein  the  only  question  was^ 
whether  the  testator  published  it;  there  was  no 
doubt  of  his  having  executed  it  in  the  presence  of 
three  witnesses^  ^  or  of  their  having  attested  it  in 
his  presence ;  which  shewed>  his  Lordship  said>  that 
publication  is,  in  the  eye  of  the  law^  an  essential 
part  of  the  execution  of  a  will,  and  not  a  mere 
matter  of  form. 

The  point  therefore  seems  subject  to  some  doubt, 
whether  publication  is  to  be  considered  as  a  mere 
vague  term,  expressing  generally  the  act  of  au- 
thenticating and  announcing  the  veritable  will  of  a 
testator,  but  depending  as  to  the  mode  by  which  it  is 
to  be  effectuated,  on  the  particular  ceremonies  and 
solemnities  prescribed  by  the  legislature,  or  imposes  a 
specific  obligation  upon  the  testator  beyond  the  exe- 
cution and  attestation  of  the  will  according  to  the 
statute  of  frauds.  If  any  positive  declaration  by 
the  testator,  that  it  is  his  will,  be  necessary  to  cohsti- 

•  3  Atk.  16L 
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tiJLte  a  sufficient  publication  since  the  statute,  it  does 
not  seem  tliat  the  mere  acknowledgment  of  the 
signing  can  operate  as  an  equivalent ;  for  the  ao 
knowledgment  of  the  signing,  unless  the  testator  at 
Ae  same  time  acknowledge  his  will,  cannot  be  more 
extensive  in  effect  than  the  act  of  signing  in  the 
presence  of  the  witnesses.  Upon  the  whole,  how- 
ever, we  are  to  consider  that,  great  as  is  the  weight 
of  Lord  Hardwicke's  opinion,  it  was  delivered  on 
this  point  in  Ross  v.  Ewer,  gratuitously  and  extra-* 
judicially ;  whereas  the  cases  of  Peate  x;.  Ougley, 
Trimmer  v.  Jackson,  Stonehouse  v.  Evelyn,  and 
others,  which  have  been  cited  for  the  contrary  doc* 
trine,  are  direct  authorities. 


PART  XIIL 


Wills  interrupted  and  resumed. 

h  bl^r^?dcd  IT  is  established  by  the  agreement  of  all  the 
«^/''^Toftai  ^^^^  ^^^*  ^  testator  may  make  his  will  at  different 
^^^!^^\  ^^^^>  ^^  ^^^  subsequent  writing  takes  up  and  con- 
need  only  one     tinucs  the  formcr;  and  it  matters  not  by  how  long 

execution.  y  o 

intervals  these  acts  are  separated .:  they  will 
compose  one  entire  instrument,  if  the  first  pur- 
pose appears  to  have  proceeded  to  its  accomplish* 
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ment^  though  wilh  many  pauses  and  resumptions. 
Thus%  where  an  illiterate  person  made  and  signed 
his  will>  in  which  there  was  a  devise  of  lands, 
and  at  a  subsequent  period  added  more  to  it  an 
the  same  sheet  of  paper,  and  declared  that  he 
did  not  thereby  mean  to  disannul  any  part  of  his 
former  devise  and  disposition^  and  signed  it,  and 
then  took  the  sheet  of  paper  in  his  hand,  and 
declared  it  to  be  his  last  will  and  testament  in  the 
presence  of  three  witnesses,  and  desired  the  wit- 
nesses to  attest  it,  which  they  did  in  his  presence, 
this  was  held  to  be  one  entire  will,  though  made  at 
diAerent  times,  and  to  be  attested  agreeably  to  the 
statute  of  frauds ;  or,  in  other  words,  the  additional 
writing  was  held  to  be  part  of  one  entire  ivill,  and 
not  a  codicil,  and  the  execution  and  attestation  to  be 
an  original  publication,  and  not  a  re-publication* 

But  where  the  will  was  written  on  different  pieces  oftheeieoi. 
of  paper,  it  was  holden,  that  the  witnesses  ought  to  ^^cten  In  a/^ 
see  a//   the  pieces  of  paper,  or  the  will  was  not^JJf/*^^ 
properly  attested.     Thus,  in  ejectment*,  where  the 
special  verdict  set  forth,  that  J.  D.  made  his  will  in 
1670,  with   two    witnesses    who  subscribed    their 
names  in  his  presence ;  and  in  1679,  made  a  codicil, 
and  thereby   confirmed   his  will  in  what  was  not 
altered,  and  inserted  some  new  bequests,  and  there 
were  two  witnesses  to  it,  one  of  whom  had  witnessed 

»  CarletoD  v.  GrifEoy  1  Burr.  549.    Carth.  37.  argoendoy  and|  u 
k  teems,  agreed  to  by  Dolbeo,  J.. 
*  2  Mod,  268, 
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the  will,  and  the  other  was  a  new  one,  the  only 
point  was,  whether  these  made  together  three  wit- 
nesses  to  the  will,  to  satisfy  the  statute  of  frauds ; 
but  the  court  decided  against  the  devise,  because 
the  third  witness  was  not  a  witness  to  the  first  will. 
There  was  no  entire  instrument  attested  by  three 
witnesses  ( 1 ).     And  if  the  additional  writing  be  not 


(1)  The  reader  should  compare  this  case  of  Lea  v.  Libbi  with 
Bond  V.  Seawell,  3  Burr.  1773.  Blackst.  407.  422.  454.  in  yMA 
latter  case  it  was  proved,  that  C.  made  his  will,  consisting  of  two 
sheets  of  paper,  all  of  his  own  hand-writing,  and  signed  his  name  at 
the  bottom  of  each  page;  and  that  he  also  made  a  codicil  of  his  own 
kand*writing  upon  one  single  sheet,  and  then  called  in  H.  and  shew- 
ed him  both  the  sheets  of  his  will,  and  his  signature  to  every  page 
thereof,  and  told  him  that  that  was  his  will,  and  then  he  shewed  H. 
the  codicil,  and  desired  him  to  attest  both  the  will  and  codicil ; 
which  he  did  in  the  presence  of  the  testator,  aad  then  went  out  of 
the  room.  V.  and  L.  came  in  immediately  afterwards,  and  the 
testator  shewed  them  the  codicil,  and  tki  last  shni  of  hU  will,  and 
sealed  both  before  thein*  C.  then  to^  each  of  them  up  severally,  as 
hisactanddeedfbrthepurposesthereinmentioned.  Then  the  witnesses 
attested  the  same  in  the  tesutor's  presence,  but  tuver  saw  the  firtt 
sheet  of  the  will;  nor  was  that  sheet  produced  to  them  ;  nor  fpas  the 
same  nor  any  other  paper  upon  the  table  i  loth  the  sheets  of  the  will 
were  found  with  the  codicil  in  the  testator's  bureau,  after  his  death; 
all  wrapped  up  in  one  piece  of  paper ;  but  the  fwo  sheets  of  the 
will  were  not  pinned  together :  and  the  question  upon  these  fiictt 
was,  whether  this  will  was  duly  executed  according  to  the  statute  of 
frauds? 

After  three  several  arguments  before  the  court  of  King's  Bench, 
and  one  argument  before  all  the  judges  in  the  Exchequer  Chamber, 
Lord  Mansfield  delivered  the  judgment.  His  Lordship  said,  that  the 
question  made  at  the  trial,  and  submitted  by  the  case,  as  it  stood, 
turned  upon  the  solemnity  of  the  execution,  and  they  were  of  opi- 
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a  resumption  asd  cootinuatioti  of  the  former,  but  a 
distinct  act  and  disposition  by  way  of  codicil,  it  may 
operate  as  a  republication  of  the  will  as  to  lands,  if 
both  the  will  and  codicil  are  attested,  respectively^ 
according  to  the  statute ;  but  if  the  will  was  not  so 
executed  and  attested,  the  codicil  will  not  help 
the  defect,  although  it  have  the  requisites  of  the 


nioD,  that  the  due  execution  of  this  will  could  not  be  come  at,  in  the 
method  wherein  the  matter  was  then  put;  that  if  this  were  con^dered 
as  a  sp^alverdictythey  dipu^t  it  wiu  defectiveiy found  ai  to  the  point 
ffthe  legal exicutiom  of  the  will.  But  that  erery  presumption  ou^t  to 
be  made  by  a  jury  in  favour  of  such  a  will,  when  there  was  no  doubt  of. 
the  testator's  intention^  and  that  they  all  thought  the  circumstances 
sufficient  to  ykmimr^y  that  the  first  sheet  was  in  the  room;  and  that 
the  jury  ought  to  have  been  so  directed  ;  but  upon  a  special  Tdgdict, 
nothing  could  be  presumed  ;  therefore,  they  wer^  all  of  opinion,  that 
it  ought  to  be  tried  over  aga^ ;  and  if  the  jury  should  be  of  ofMnion, 
that  it  was  then  in  the  room^  they  ought  to  find  &r  the  will  general- 
ly,  and  they  ought  to  presume  from  the  cirtWDStances  proved  that 
it  was  then  in  the  room. 

It  is  to  be  observed,  that  Lea  v.  Libb  was  on  a  special  verdict, 
and,  therefore;  no  facts  could  be  presumed ;  but  it  does  not  seem 
that  the  case  aJBbrded  the  same  ground  for  presumption,  as  that  of 
Boud  V.  Seawell,  in  which  last  case  there  were  three  witneesety  if 
any,  to  the  whole  will,  for  the  question  was  not  as  to  the  comple- 
ment of  witnesses,  but  whether  the  whole  will,  (the  first  sheet  not 
having  been  seen  by  them,)  was  covered  by  the  attestation;  whereas, 
in  Lea  v.  Libb,  it  was  necessary  to  make  the  will  and  codicil  one 
initnunent,  before  the  attestation  could  be  held  sufficient,  for  to 
neither,  and  to  no  part  of  either,  were  there  three  witnesses  $  and  if 
they  were  distinct  instruments,  it  seems,  according  to  the  authorities, 
that  each  ought  to  have  been  attested  by  three  witnessesi  tp  have 
been  valid  witbln  the  statute. 
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statute,  for  what  was  bad  in  its  creation,  cannot  be 
made  good  by  any  thing  ex  post  facto,  and  the  ope* 
ration  of  a  codicil^  where  it  is  a  republication^  is 
only  to  set  up  the  will  in  its  original  state  ^  and 
efficacj/,  making  it>  as  far  as  it  is  efficient  in  itself 
hff  the  solemnities  of  its  execution  and  legal  com- 
pass of  expression,  reach  to  the  date  of  the  codicil^ 
and  embrace  intermediate  acquisitions  (2). 

Thus^  a  testator  %  devised  his  lands  to  trustees  and 
their  heirs^  in  trust  for  maintaining  and  providing 
for  the  poor  scholars  of  a  college  in  Cambridge^  and 
for  other  charities,  and  the  will  was  written  with  his 
own  hand,  but  had  no  witnesses,  and  adervrards  he 
made  a  codicil,  which  was  duly  executed  and  sub- 
scribed by  four  witnesses,  wherein  he  recited  and 
took  notice  of  the  will.  And  one  of  the  questions 
in  the  case  was,  whether  the  codicil  was  a  good 
publication  of  the  will  within  the  statute  of  frauds? 
It  was  contended  on  behalf  of  the  devisees,  that  the 
codicil,  taking  notice  of  the  will,  and  being  duly 
executed,  made  the  will  valid  in  the  same  manner 
as  if  it  had  been  affixed  to  the  will  at  the  execution 
thereof,  for  the  law  would  construe  it  as  part  of  the 
will,  and  its  being  laid  in  a  different  place  signified 
nothing.     But  it  was  held,  that  the  will  was  void,  for 

*  Attomey  General  v.  Banes,  2  Vera.  597.  P^«c.  in  Ch.  970. 


{2)  Vid-  Heylin  v.  HeyH  Cowp.  180. 


fl 
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though  there  were  three  subscribing  witnesses  to  the 
codicil,  yet  that  would  not  support  the  will. 

• 

This  difference  between  the  relation  which  a  co-  ofthf dHTcrence 
diqil  bears  to  a  willji  once  completed  accordin&^to  ing  m  continu«- 
the  then  existing  intention,  and  that  which  subsists  formerly  becun, 
between  the  interrupted  stages  of  one  entire  testa-  Sn.*"^" 
mentary  act^  is  not  difficult  to  understand  as  a  pro- 
position, though  very  difficult  to  explain  by  exam- 
ple, or  apply  in  practice.     Upon  this  distinction, 
however,  will,  it  seems,  depend  the  question,  whe^  . 
ther  or  not,  the^r^^  act  of  testamentary  disposition 
will  require  to  be  executed  and  attested  according 
to  the  statute. 

But  whether  the  subsequent  writing  be  con- 
sidered as  a  republication  by  way  of  codicil,  or 
as  the  conclusion  of  something  already  beguq,  as 
in  the  case  just  mentioned  of  Carleton  v.  Griffin,  it 
appears  quite  clear,  upon  the  principles  of  Haberg- 
ham  X?.  Vincent,  already  discussed,  and  the  doctrines 
of  other  cases,  that  such  subsequent  writing  to  h^ 
effectual  to  pass  land,  must  be  executed  and  attested 
as  the  statute  direct^,  in  the  case  of  devises  of  lands. 

It  was  early  decided  that  a  wiU  of  lands  was  ffood  That  the  rub- 

'  ®  fcriptionoftht 

where  the  three  witnesses  subscribed  their  names,  at  witscnes  need 

not  take  notice 

several  times,  without  being  present  at  once  toge-  that  they  attest- 

,     1  1     1  •  ed  in  the  teita- 

ther '.    And  though  the  witnesses  must  subscribe  the  tor's  presence. 

<  Frecm.  486.  Anon,    t  Cba.  Ca.  109.  Anon.    . 


; 
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will  in  die  presence  of  die  testator,  it  is  not  necessary 
that  in  such  subscription  notice  should  be  taken  of  the 
fact  of  its  having  been  done  in  the  presence  of  the 
testator,  for  this  is  not  in  terms  required  by  the 
statute;    and  whether  it  be  so  expressed  or  not^  it 
must  be  proved  to  have  been  so  done,  to  the  jury. 
An  authority  on  this  subject  is  the  case  of  Hands  v, 
James%  where  the  question  on  a  case  reserved  on 
the  trial  of  an  ejectment  brought  by  the  heir>  for 
the  opinion  of  the  court,   was,    whether  it  should 
be  left  to  a  jury  to  determine,   whether  the  wit- 
nesses to  a  will  (being  all  dead)   did  or  did  not 
set  their  names  in  the  presence  of  the  testator,  and 
.  this  merely  upon  circumstances,  without  any  posi- 
tive proof;    and   the   court   thought  that  it  was  a 
matter  fit  to  be  left  to  a  jury:    for  they  said,  the 
witnesses,   by  the  statute  of  frauds,   ought  to  set 
their  names  In  the  presence  of  the  testator,  but  it 
was  not  required  by  the  statute,  that  this  should  be  * 
taken  notice  of  in  the  subscription  to  the  will;  and 
whether  inserted  or  not,   it  muiftt  be  proved;  and 
if  inserted,  it  does  not  conclude,  but  may  be  proved 
contra,  and  the  verdict  may  find  contra.  Then  if  not 
conclusive  when  insertedy  the  omission  would  not 
conclude  on  the  negative  side,  and  therefore,  it  must 
be  proved  by  the  best  proof  the  nature  of  the  thing 
was  capable  of.    And  they  fmther  said,  that  in  case 
the  witnesses  were  all  dead,  there  could  not  be  any 
express  proof,  since  at  the  execution  of  wills,  ofteiv- 

•  Com.  Rep.  S$l.  et  leq. 
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times  none  are  present  but  the  devisor  and  witnesses* 
The  proof  must^  therefore^  as  in  other  cases,  be 
circumstantial;  and  there  iVere  sufficient  circum- 
stances in  the  case^  Ist>  three  witnesses  had  set  their  ' 
names,  and  it  must  be  intended  they  did  it  regularly ; 
2dly,  one  witness  was  an  attorney  of  good  character, 
and  may  be  presumed  to  understand  what  ought  to 
be  done,  rather  than  the  contrary.  And  the  ques- 
tion being  a  matter  of  £ict,  it  ought  to  be  left  to  the 
jury,  like  the  question  whether  livery  was  given 
in  a  feoffment,  where  no  livery  was  indorsed ;  and 
whether  a  deed  was  executed,  where  the  counterpart 
only  was  produced* 

To  the  same  effect  was  the  case  of  Croft  v.  Paulet^ 
where  the  words  of  the  attestation  were  **  signed, 
sealed,  published,  and.  declared,  as  and  for  his  last 
will,  in  the  presence  of  us,  A.  B.  and  C/'  And  it 
being  objected,  that  the  hands  of  the  witnesses  could 
only  stand  as  to  the  facts  they  had  subscribed  to, 
and  signing  in  the  presence  of  the  testator  was  not 
one ;  the  court,  on  the  authority  of  the  case  of  Hands 
V.  James,  above  cited,  said  it  was  evidence  to  be  left 
to  a  jury,  with  all  the  circumstances ;  and  a  verdict 
was  given  for  the  will. 

The  same  point  was  decidied  in  the  same  way  a 
few  years  before,  by  Lord  Chief  Justice  Willee^  a^d 
tbe  rest  of  the  Court  of  Common  Pleas,  in  the  case 

f  %  Stnug^  U09* 
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of  Brice  V.  Smith  (3),  where  also  the  witnesses  were 
all  dead^ 


PART  XIV. 

f 

Qualification  of  Witnesses. 

IN  Hudson's  case,  reported  in  Skinner*,  it  was 
proved  that  the  witnesses  had  been  dealt  with;  upon 
which  it  was  urged  by  the  counsel,  that  if  the  wit* 
nesses  were  not  to  be  believed,  then  there  would  not 
be  three  witnesses  to  the  will,  and  so  no  will  within 
the  statute ;  to  which  Chief  Justice  Pemberton  an- 
swered, that  If  there  were  three  witnesses  to  a  will, 
whereof  one  was  a  thief,  or  person  not  credible,  yet 
the  words  of  the  statute  being  satisfied,  and  he  hav-- 
ing  collateral  proof  to  fortify  the  will,  he  would 
direct  the  jury  to  find  it  a  good  will.     By  which  it 

•7* 


iMpMi 


(3)  WiUes's  Rep.  1.  Com.  Rep.  539.  S.C.  But  the  report  is 
Comyns  ^eems  to  be  a  litde  inaccurate,  id  Baying,  that  nothing  but 
the  names -of  tht  witnentes  were  subscribed;  'the  attestation  being 
cs^ressed  in  the  same  words  as  in  the  above-mentioned  case  of  Ctoft 
V.  l^ulet,  ^  signed,  sealed,  published  and  declared,  by  the  said  tes- 
tator, to  be  his  last  will  and  testabent,  in  the  presence  of  us,  &c.'' 
See  the  note  of  the  editor.    Willes  ^  (b  ) 
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should  seem^  we  ought  to  understand  his  Lordship 
to  mean,  that  if  there  was  nothing  at  the  time  of  the 
attestation  to  impeach  the  competency  of  the  wit- 
nesses, they  must  be  regarded  as  credible  witnesses 
at  that  time,  within  the  proper  interpretation  of  the 
word  credible,  as  used  by  the  statute.  But  if  a  wit- 
ness be  convicted  of  felony,  and  so  rendered  infa- 
mous, at  the  time  of  his  subscribing  the  will,  it 
seems  not  to  have  been  doubted,  but  that  the  will 

was  invalid,  for  defect  of  a  sufficient  attestation. 

• 

Crimes  whiqh  stigmatize  a  man  with  infamy,  when  what  aftacM 
convicted  thereof>  such  as  treason>  felony^  conspiracy 
at  the  suit  of  the  crown,  peijury,  forgery,  barratry, 
attaint  of  false  verdict,  and  which  disqualify  him  for 
giving  evidence  upon  a  trial  in  a  court  of  justice, 
disqualify  him  also  for  becoming  a  subscribing  wit- 
ness  to  a  wilP.     It  seems,  indeed,  to  have  been  u ;« the  infamy 
formerly  a  notion,  that  every  offence  for  which  a  ^j^Srt&al^ 
man  had  been  caused  or  even  sentenced  to  be  set  in  Cw^^ai- 
the  pillory,  on  account  of  the  infamy  of  the  punish- 
ment>  rendered  him  incapable  of  giving  testimony*; 
but  more  modern  cases  have  established,  that  the 
infamy  of  the  crime  only,  and  not  the  infamy  of  the 
punishment,  is  the  ground  of  disqualification ;  and 
according  to  the  present  doctrine,  persons  who  have 
suffered  an  infbmous  punishment,  unless  the  offence 
for  which  it  was  inflicted  on  them,  was  of  the  speciea 
ef  crimen  falsi,  or  other  crime  of  an  infamous  na- 

^  Com.  Dig.  tit«  Tenoigne,  A.  2.  <  Co«  Litt*  C  k 
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tift,  are  not  disabled  from  giving  their  testimony  in 
a  court  of  justice,  however  much  their  credit  with 
the  jury  may  be  afleeted  by  such  a  fact.  Before  the 
statute  of  the  thirty^rst  of  this  King*,  persons  con* 
victed  of  petit  larceny,  were  judged  not  to  be  cre- 
dible witnesses  to  attest  a  will  under  the  statute  of 
frauds.  And  in  the  case  wherein  this  was  held,  the 
rule  was  also  laid  down  in  strong  and  clear  tenhs^ 
that  it  is  the  crime  and  not  the  punishment  which 
makes  a  man  infamous^  and  vitiates  his  testimony*. 

If  a  man  be  sentenced  to  the  pillory  for  a  treason* 
able  nbel>  or  slanderous  words  on  government,  he 

r 

is  not  rendered  incapable  of  becoming  a  witness  in 
court,  and  is  therefore  a  credible  witnest  to  a  wiH ;  but 
if  he  be  convicted  of  barratry,  which  is  an  Infamous 
qffence,  though  he  be  sentenced  only  to  he  fined,  he 
is  rendered  incompetent  as  9  witness  in  court,  and 
unqualified,  it  is  conceived,  as  a  credible  witness,  to 
attest  under  the  statute  ^  Idiots  and  madmen^  and 
children  under  the  age  of  common  knowledge,  who 
^  are  incapable  of  discerning  or  estimating  truths  are 

clearly  in  a  state  of  legal  incompetency  to  prove  a 
fact,  and  therefore,  can  never  be  regarded  as  c^pihle 
of  attesting  a  will,  so  sis  to  answer  what  the  statute  in- 

«  By  8tat.  31  Geo.  S.  e.  S5,  Wilkt,  665.  2  WUs.  183.   And 

1^    is  enacted,  that  no  person  we  Rex  «.  Ford,  8  Salk.  690. 

il^dl  ht  an  incompetent  witness,  5  Mod.  15. 

by  reason  of  a  conviction  of  petit  '  Chater  v.  Hawkins.    3  Ler. 

larceny.  426.     Rex  v.  Fmi,   2  &lk« 

•   pendo^k     v^,  IVIackinder,  690, 


» 
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tends  by  mich  attestation.  And  genemlly^  I  appre- 
hend, it  may  safely  be  concluded,  that  whatever  in- 
capacitates a  man  as  a  witness  at  common  law,  is  an 
objection  to  the  sufficiency  of  his  attestation  as  a 
credible  witness,  within  the  meaning  of  the  statute ; 
for  '  credible,'  in  the  place  in  which  it  stands  in  this  The  word  *trt^ 

«i  «  ■        «    •  «  JSUf  as  it  ifl 

Statute,  cannot  well  be  receivra  m  any  other  sense  used  by  the  ata- 
than  '  competent;''  the  word  in  its  popular  sense  be-  ^!!^^  in. 
ing  incapable  of  any  constant  test  or  standard,  ac-  ^^^^^^ 
cording  to  which  a  testator  could  make  his  choice 
of  witnesses  with  any  confidence  in  the  validity  of 
their  attestation. 

Upon  the  same  principle,  if  the  competency,  ^ 
after  being  lost,  has  been  restored  before  the  at- 
testation! the  credit  required  by  the  statute  has  also 
been  re-established,  and  the  attestation  will  be  good. 
Thus  the  King*s  pardon,  after  a  conviction  of  perjury, 
or  other  ofTence  at  common  law,  qualifies  the  party 
to  attest  a  will,  though,  as  it  should  seem,  it  would 
be  otherwise  in  the  case  of  a  conviction  of  peijury, 
on  the  statute  of  5  £1.  c.  9  ( 1 ).  And  such  restora- 
tion to  competency  would  come  too  late,  as  I  appro* 


(1)  If  a  man  be  cooncted  of  peijury  upoo  the  statute,  he  cannot 
be  restored  to  credit  by  the  King's  pardon;  for  by  the  statute,  it 
is  pan  of  the  judgment,  that  the  contict  be  infamous,  and  lose  the 
credit  of  his  testimony;  nothing  therefore  but  a  reversal  of  the  judg- 
meot,  or  a  statute  pardon  villf  in  that  case^  suffice  to  restore  the 
competency.  Rex  v.  Crosby,  2  SalL  689,  and  Rex  v.  Ford,  ibid. 
too.    SSaUul55. 
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hend^  between  the  time  of  attestation  and  examina- 
tion in  court  (2). 


Of  thcqualifica-  ^2)  By  the  laws  of  the  empire,  those  persons  only  were  capable 
testing  witnesses  of  attesting  a  Willy  who  were  themselves  legally  capable  of  making  a 
in  the  civil  law.  ^yj^  j^^  pcirsons  under  puberty,  or  insane,  or  mute,  or  deaf, 
or  prodigal  interdicted  the  use  of  his  own  property,  or  such  as  the 
law  had  judged  reprobate  or  infamous,  or  had  rendered  intestable, 
could  be  admitted  as  witnesses  to  a  will.  I.  2.  10.  6*  D.  28.  !• 
20.  Neither  could  women  be  witnesses  to  regular  or  perfect  wills : 
the  law  admitting  them  in  all  matters,  whether  civil  or  aiminal, 
when  the  nature  of  the  case  was  such,  that  other  evidence  could  not 
be  attained,  but  not  when  there  was  a  choice  of  testimony,  as  in 
making  wills,  and  solemnizing  other  public  acts.  Their  testimony 
was  admitted  in  proof  of  a  fact,  but  not  to  give  validity  to  a  solemn 
iastrument.  See  this  particularity  of  the  civil  law  explained,  and 
the  whole  of  this  title  of  the  Institutes  *  qui  teiiet  eue  pouunf  well 
commented  upon  by  Vinnius,  edit.  Hein.  297* 

The  witnesses  by  the  civil  law  must  be  credible,  and  idoneous,  at 
the  time  of  the  will's  being  made,  and  according  to  the  humanity  of 
that  system,  as  well  as  of  our  own,  ev^ry  one  was  presumed  to  be  fit 
as  a  witness,  unless  the  contrary  was  made  to  appear.  D.  22.  5.  2. 
It  is  to  be  observed  too,  that  all  the  witnesses  ought  to  be  fit,  or 
iJoneoujf  for  the  whole  will  was  rendered  null  and  void  by  the  in- 
sufficiency oi  any  one  of  the  witnesses.  C.  6.  23.  12.  unless  a  codi- 
eillary  clause  were  added,  that  if  it  were  not  valid  as  a  will,  it  should 
be  valid  as  a  codicil. 

If  a  madman  attested  in  a  lucid  interval,  his  attestation  was  good, 
and  80  was  that  of  a  prodigal,  if,  before  attesting,  he  had  returned 
ad  honos  mores.  The  integrity  and  freedom  of  the  witnesses  was  a 
great  point  in  the  imperial  law;  in  so  much,  that  no  person  could  be 
a  witness  to  a  testament,  who  was  under  the  power  of  the  testator; 
and  though  any  number  of  persons  might  be  admitted  witnesses  out 
of  the  same  family,  to  a  will  in  which  the  family  was  not  interested, 
yet  if  a  son  of  a  family  gave  away  his  miliury  esute,  w  pecurtum^ 
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By  the  law  of  Rome  no  hares  scinptus  or  ap- 
pointed heir  could  be  admitted  a  witness  to  the  testa* 
ment  by  which  he  was   so  appointed^  nor  could 
the  testimony  of  any  one  who  was  in  subjection  to 
such  heir,  or  of  his  father,  to  whom  he  himself  was 
in  subjection,  or  of  his  brothers,  if  they  were  un- 
der the  power  of  the  same  father,  be  admitted ;  but 
the  testimony  of  legataries,  and  of  those  who  were 
allied  to  them,  or  in  subjection  to  them,  was  admis- 
sible* ;   which  was  a  doctrine,  not  perfectly  agree- 
able to. the  general  rule  of  the  civil  law,  that  no  one 
should  be  permitted  to  give  testimony  in  his  own 
cause**.     Nor  is  the  consistency  of  that  rule  saved  by 
the  reason  given  for  the  admission  of  such  testimony, 
viz.  that  legataries  were  particular  and  not  universal 
successors,  and  that  a  testament  might  be  valid  with^ 
out  them;    whereas  the  appointment  of  an  heir,  was 
of  the  essence  and  constitution  of  a  perfect  testa- 

I  I.  2.  10.  10.  11.  ^  Cod.  4.  20.  10. 


after  leaving  the  army,  neither  the  father,  nor  any  one  under  the 
power  of  the  &ther,  could  be  a  witness  to  the  testament.  In  excuse 
for  which  rales  of  exclusion,  the  extent  of  the  paternal  authority 
among  the  Romans  should  be  remembered ;  and,  indeed,  so  adjusted 
to  one  another  do  the  several  parts  of  the  system  of  the  Roman  juris- 
prudence  appear  to  be,  that  the  student  will  have  considered  them 
with  little  advantage  in  a  view  to  the  illustration  of  such  of  our  own 
laws  as  have  been  copied  from  them,  or  are  in  affinity  with  them, 
unless  he  has  found  time  and  possessed  curiosity  to  make  that  grfeat 
work  of  human  poHcy  a  distinct  and  specific  branch  of  his  studies. 
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meat  (3)^  and  formed  the  principal  feature  of  dis- 
tinction between  that  and  a  codicil  (4)^  or  z  donatio 
causa  mortis. 

or  the  rule  of  In  the  spiritual  courts  of  this  kingdom^  to  which 
commI)"*uv"*  the  solc  cogoizancc  of  the  validity  of  wills  belongs, 
th^'imiiln  vrai  ^herc  they  relate  to  personal  estate^  no  legatee,  can 
JiseT^*  ^  ^  8*^^  ^"^  testimony  in  foro  contradictorio,,  in  sup- 
port of  the  validity  of  the  will,  till  he  has  released 


(3)  The  rxactest  definitioa  of  a  Romaa  tetumcnt  hat  beea 
thought  to  be  thu^^Ae  ajifioinimaii  of  an  atecwtor  or  tatamcniary 
heltf  made  according  to  the  formalities  prucrihed  by  law*  Domau 
lib.  1.  t.  1.  sect.  1.  and  see  D.  28.  &  1. 

(4)  There  is  no  difierence  in  our  hw^  as  to  fiuiruatioHf  between 
codicils  and  wills;  but  codicils  are  said  by  Jusdoiao,  nmSam  sokmni" 
totem  ordinadonis  desiderare:  which  Vbaias  comments  upon  with 
disapprobatioQy  as  not  being  consonant  to  the  Theodosian  code;  and 
complains  of  thcj^nna  quomndam  £stinetio  inter  soiemnitatem  ordi'- 
nationii  et  firobationis*  Heineccius,  however,  maintains  the  distinc- 
tion thus:  In  testamentis  condcndis testihu  ofm  erai  taVihus  quUnucum 
oRm  fnerai  testamenti  /actio  in  eomitiis  calatis^  quia  jure  vetustis^ 
simo  less  erai  fo^nU  suffragHs  JurlaiOf  jure  novo  solemnis  man» 
eijkiatio  iar^cRtatis*  Omnia  ergo  kic  solemnid^  ^t  codiciiB  erant 
epistoU.  Quis  epistoUs  testes  adhihet?  quis  in  iis  soiemnitatem 
requiritf  valeiat  kujustnodi  ejustolof  etiam  non  obsignata,  dum  de  ^us 
Jide  constaret:  quia  enina  voluntatis  preces  ad  omnem  snecessionis 
speciem  porrecta  videhantur.  Testes  ergo  adifietantur  ab  iist  q^i 
nuncupative  Jidei  committeiant,  Postea  antem  in  scriptis  cocRcilFu 
intestatorum  fistium  opus  erat  prasentia  per  L*  i.  C*  Theod,  de  test, 
et  codicill.  non  solemnitatis  causa^  sed  ut  testantium  successiones  sine 
aliqua  eaptione  serventur.  Ergo  non  soUmniiatis  causa  adhihendif 
sed  probationis  causa.  Nee  aiiud  voluit  Tkeodosins  dum  in  omnibus 
codicillis  testes  requisivit.     f^in*  Com,  Ob.  2.  tit.  25. 
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kis  legacy  or  received  the  value  thereof,  and  in  case 
of  payment,  the'  executor  of  the  supposed  wili  must 
release  all  title  to  any  future  ckim  upon  such  legatee, 
-who  mi^t  otherwise  be  obliged  to  refund  if  the  will 
be  set  aside ;  and  tlie  release  is  always  made  to  the 
intent,  that  the  legatee  may  have  no  shadow  of  in« 
terest  at  the  time  of  mdking  his  depo8ition\  The 
sane  rule  prevailed  in  our  courts  of  common  law 
with  respect  to  the  inadmissibility  of  the  testimony 
of  a  devisee  or  person  benefited  under  a  will  of  real 
estate,  to  establish  its  validity ;  and  i|  appears  from 
the  case  of  Anstey  u  Dowsing  ^  that,  if  a  legatee, 
who  was  a  witness  to  a  will,  refused  either  to  re* 
nounce  or  to  receive  a  sum  of  money  in  lieu  of  his 
legacy,  he  could  not  be  compelled  by  law  to  devest 
himself  of  his  interest,  and  while  his  interest  con*- 
tinned,  his  testiinony  was  useless. 

J.  T.  made  his  will^  by  which  he  disposed  of  his 
real  estate,  and  gave  to  one  J.  H.  and  his  wife,  101. 
each  for  mourning,  with  an  annuity  of  202.  to  E.  H. 
the  wife  of  J.  H.  The  will  was  attested  as  the  sta* 
tutc  directs,  by  three  witnesses,  whereof  J.  H.  was 
one.  The  legacies,  and  satisfaction  for  the  annuity 
were  tendered  and  refused.  And  the  tjuestion  upon 
the  special  verdict  was,  whether,  or  not,  the  will 
was  well  attested  according  to  the  statute  of  frauds. 
The  judges  of  the  King's  Bench  were  unanimously 
of  opinion,  that  a  right  to  devise  lands  depended 

<  Vi(L   Harris,   Imt.   Jutt.        «  Ibid, 
lib.  2.  tit.  10.  p.  11. 
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upon  the  powers  given  by  the  statutes,  the  partial- 
lars  of  which  were,  that  a  will  of  lands  should  be  in 
writing,  signed  and  attested  by  three  credible  wit« 
nesses  in  the ,  presence  of  the  devisor :  that  these 
were  checks  to  prevent  men  from  being  imposed 
upon :  and  certainly  meant  that  the  witnesses  to  a 
will,  (who  are  required  to  he  credible )  should  not 
be  persons  entitled  to  any  benefit  under  that  will. 
And  that,  therefore,  J.  H.  was  not  a  good  witness ^ 

It  seems  also,  that  the  question  was  started  in  this 
case,  whether  a  benefit  to  a  witness  at  the  time  of 
his  attestation,  should  annul  his  testimony,  though, 
at,  or  after  the  testator's  death,  he  should  become 
disinterested  by  a  release  of  his  legacy,  or  the  re* 
ceipt  of  the  value  thereof,  and  that  it  was  held,  that 
the  condition  of  the  witness,  at  the  time  of  his  attes^ 
tation,  must  be  regarded;  and  that  if  interested  then, 
he  could  not  be  a  good  witness.  The  doubts  and 
objections  agitated  in  this  and  in  other  cases"',  occa- 
sioned the  statute  25  G.  3.  c  16  \  to  be  passed, 
whereby  the  contests  concerning  the  force  and  obli* 
gation  of  the  word  '  credible'  in  respect  to  the  attes- 
tation pf  persons  benefited  under  the  will,  were 
finally  composed.. 

The  inquisitive  student,  however,  will  still  recur 

'  Strange  1254.  Gwyllim,  829.  Price  «.  XJoyd, 

«  Hilliard  v.  Jennings,  Com.     1  Vcz.  503.  2  Vez.  374. 

Rep.  91.  and  7  Bac.  Abr,  edit,       f  See  Appendix. 
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to  the  perusal  af  Lord  Mansfield's'^  and  Lord  Cam-  ofthci»pp<»w 
den's  arguments'  on  the  opposite  sides  of  the  ques-  Swnt between 
tion^  concerning  the  import  ^nd  exigency  of  the  ^^'camden, 
vords  '  credible  witnesses/  used  by  the  ^atute.    He  ^j^^jj^of 
will  find  Lord  Mansfield  strenuously  of  opinion,  that  J^J^^/J^ 
though  a  witness  might  be  entitled  to  a  benefit  under  ^'^ 
a  will  at  the  time  of  the  attestation,  yet  if  he  became 
disinterested  before  hi$  examination,  his  testimony 
was  restored,  and  the  will  was  supported  by  his  at- 
^testation.      In  his  Lordship's  judgment,    the  woid 
'  credible^  could  have  no  meaning  beyond  '  compe^ 
tent/  without  leading  to  great  absurdities ;  and  in 
tlda  general  exposition  of  the  word.  Lord  Camden 
coincided,  but  their  difierence  was  this:  Lord  Mans- 
field would  understand  '  competency'  to  imply  no* 
thing  more  than  what  was  tacitly  contained  in  the 
word  witness  by  itself,  (no  man  being  a  witness  un- 
less he  is  competent  to  give  his  testimony);  so  that 
it  appeared  to  his  Lordship  (  5  ),  that  the  competency 
was  to  be  seen  and  adjudged  of  at  the  time,  and  with 
r^erence   to  the  time  of  examination  in  court. 
Whereas  according  to  Lord  Camden  the  credibility, 

^  Wyndham  v.   Chetwynd,       '  Hindon  v..Kene]r,  4  Bum. 
I  Burr.  414.  £ccl.  L.  97. 


i(5.}  In  the  sobtequent  case  of  Hindoo  v.  Keriey,  it  U  stated, 
^bai  Lord  Mansfield,  prerious  to  his  deliTeiiBg  his  opinion  in 
Wyndham  v.  Chetwynd,  dedared  that  //  was  his  own^  and  that  he 
was  personally  answerable  for  all  its  errors;  the  judgment  of  the 
court  bong  general,  that  ihey  held  the  wQl  duly  executed  accord- 
iag  to  the  statute. 
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i.  e.  competency,'  mast  be  regarded  as  it  stood  at  the 
time  of  the  atteBtation.  By  Lord  MaiMsfield*s  explana- 
tion of  ^he  fprce  of  the  woid  credible,  it  became  a 
dead  letter^  and,  therefore^  bis  Ziordship  reduced 
himself  to  the  necessity  of  supporting  his  argumenit, 
by  suppoflittg  the  word  '  credible,*  to  have  slipped 
10  through  the  inadvertency  of  the  frameni  of  the 
statute,  which  he  denied  to  be  the  production  of 
Ix>rl  Hale,  any  further  than,  perhaps,  as  being  com- 
piled from  some  <^  his  loose  notes  unskilfully  di^ 
geste^. 

His  LordAip  adverted  to  the  rule  of  testimony  in 
the.  Ecclesiastical  Courts,  and  at  tlie  common  law, 
where  a  release  payment  or  tender  made  the  testi* 
mony  of  the  witness  good.  Nice  objecti<ms  of  a  re* 
mote  interest^  which  couM  not  be  paid  or  released^ 
though  ihey  hold  in  odier  cases^  were  not  enough  to 
disijualify  a  witness  in  the  case  of  a  will.  Thus^ 
parishioners,  he  said,  might  prove  a  devise  to  the 
po^r  of  the  parish  for  ever.  Interest  was  no  positive 
disability ;  it  only  afforded  a  prestmptUm  of  bia$, 
and  on  that  ground  rendered  a  witness  incompetent; 
but  still,  it  was  tmty  premmpHon,  and  presumptions 
only  stood  till  the  contrary  was  made  apparent;  if 
the  bias  were  removed,  the  presumption  ceased* 
That  nothing  could  be  more  reasonable  than  to  allow 
this  objection  of  interest  to  be  purged  Uf  matter 
subsequent  to  the  attestation,  and  previous  to  the 
trial; 
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Lord  Camden^  on  the  other  hand^  iii  the  case  of 
Hindon  v.  Kersey,  argued^  that  the  word  '  credible' 
imported  a  necessary  and  substantial  qualification  of 
a  witness  at  the  tinu  of  his  attestation.  And  that  if 
the  witness  was  incompetent  at  that  time,  nothing 
ex  post  facto  could  restore  die  validity  of  his  attes- 
tation; neither  could  such  devisee^  or  person  taking 
a  benefit  under  the  will^  be  received  as  a  witness  for 
other  devisees  under  the  same  will :  the  objection 
was  irremovable,  and  the  whole  instrument^  as  far  as 
it  concerned  real  property,  was  void.  He  was  of 
opinion,  that  the  novelty  introduced  by  the  statute 
was  the  attestation,  the  method  of  proving  which 
was  left  standing  upon  the  old  common  law  princi- 
ples; as  that  one  witness  might  prove  what  all  the 

• 

three  had  attested ;  and,  though  that  witness  must  be 
a  subscriber,  yet  that  was  owing  to  the  general  com- 
mon law  rule,  that  the  best  evidence  must  be  pro* 
duced.  He  considered,  therefore,  that  the  statute 
had  principally  in  view  the  qiudity  of  the  witnesses 
at  the  time  of  the  attestation  (6).  That  a  will  was 
the  only  instrument  which  required  to  be  attested 
by  subscribing  witnesses  at  the  time  of  execu- 
tion;   while  leases,    marriage  agreements,    decla- 


(6)  In  Brognre  «.  Winder,  2  Vez.  jun.  636,  an  otjectioQ  was 
taken  to  the  copipetence  of  one  of  the  witnesaet  tp  the  will,  as 
bdng  interested  at  the  timt  itf  hu  txamtmatlm;  but  as  he  had  no 
mterest  at  the  time  of  the  execution  of  the  mil  and  death  of  the 
teitator,  the  Lord  Chaocdlor,  without  ai^jument,  held  him  to  be 
a  good  witness. 
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'rations^  and  assignments  of  trusts,  were  only  re- 
quired to  be  in  writing  and  signed.  Those  were  all 
trfijisactions  of  health,  and  protected  by  valuable 
,^'  considerations,  and  antecedent  treaties.  The  power 
of  a  court  of  equity  was  thought  sufficient  to  meet 
every  fraud  that  could  be  practised  in  those  cases; 
^  but  a  will  was  often  executed  suddenly  in  a  last  sick- 
ness,  and  sometimes  in  the  article  of  death ;  and  the 
great  question  to  be  asked  in  such  case  was  this, — 
was  the  testator  in  his  senses  when  he  made  the 
will  "^  ?  and  consequently  the  time  of  the  execution 
was  the  critical  minute  which  required  guardt  and 
protection.  An  act  so  solemn,  and  often  calling  for 
( a  laborious  recollection  and  investigation,  executed 
at  such  a  time,  was  pregnant  with  suspicion.  What 
then,  his  Lordship  said,  was  the  employment  of  the 
witnesses?  It  was  to  inspect  and  judge  of  the  testa- 
tor's sanity  before  they  attested,  and  if  he  was  not 
capable  they  ought  to  refuse  to  attest.  In  other 
cases,  the  witnesses  were  passive;  here  they  were 
active,  and  in  truth  the  principal  parties,  to  the  trans- 
action. The  tbstator  was  intrusted  to  their  care. 
The  design  of  the  statute  was  to  prevent  wills  from 
bemg  made,  which  ought  not  to  have  been  made, 
aM  always  operates  silently  by  intestacy.  It  Is 
true,  continued  the  Chief  Justice^  the  design  of  the 
statute  was  to  prevent  fraud;  and  though  no  suspi- 
cion of  fraud  appeared  in  the  case  before  him,  yet 

4  VicU  Doc.  on  dcm.  Walker  v.  StephensoD,  3  Esp.  Ni.  P.  Ca« 
884. 
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the  statute  had  prescribed  a  certain  method,  which 
every  one  ought  to  pursue  to  prevent  fraud'.  As  to 
the  minuteness  of  th€^  interest^  as  there  was  no  po-* 
sitive  law  which  was  able  to  df fine  the  quantity  of 
interest  which  riiould  have  no  influence  Uppn  men's 
minds^  ft  was  better  to  leave  the  rule  inflexible,  than 
to  permit  it  to  be  bent  by  the  discretion  of  the 
judge. 


ICl 


The  reader  will  perceive,  that  both  the  cases  of 
Wyndham  v.  Chetv^nd,  and  Hindon  vr  Kersey^ 
came  before  the  respective  courts,  after  the  statute 
tt  Geo.  S.  viz,  the  former,  in  Michaelmus  term  31 
G.  2.,  the  latter  in  Eagter  term  5  Geo.  3.;  but  the 
wills  in  both  the  cases  were  made  before  the  last- 
mentioned  statute  was  to  have  its  operation  of  mak-* 
ing  void  the  beneficial  interest  given  by  the  will  to 
•the  person  becoming  a  subscribing  witness  thereto^ 
and  therefore  those  cases  could  only  come  under  the 
third  section  of  that  statute  ( if  at  all )  which  provided 
for  the  case  of  wills  made  before  the  24th  of  June, 
1752,  and  this  clause  makes  mention  only  of  a  le-^ 
gacy  or  bequest,  and  extends  only  in  words  to  the 
immediate  object  of  such  legacy  or  bequest. 

Neither  the  -case,  therefore,  of  Wyndham  v,  Chet- 
wynd,  ( being  that  of  a  creditor  of  the  testator  becom- 
ing a  subscribing  witness  to  his  will,  which  charged 
his  debts  upon  his  real  estate ; )  nor  that  of  Hindon  v. 

'  Vid.  Lea  «.  Libb»  Catth.  37.  the  words  of  the  courts 
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Kersey/  ( in  which  there  was  a  devise  of  the  testator's 
lands  to. trustees  to  dispose  of  the  rents  to  the  poof 
of  a  township^  and  the  subscribing  witnesses  were 
seised, of  property  in  the  township  assessed  to  the 
poor  rate^ )  were  within  the  third  section ;  and,  conse* 
quently^  they  were  not  either  of  them  within  the 
statute*  The  circumstances  of  which  eases  would^ 
however^  were  they  now  to  happen^  clearly  bring 
them  respectively  within  the  first  and  second  sec- 
tions of  the  above-mentioned  statute  of  George  the 
Second.  Jhis  great  question  is^  thferefore^  now  at 
rest  to  all  practical  purposes^  and  remains*  only  a 
subject  of  curiosity  on  which^  as  such,  a  great  inci- 
dental importance  is  reflected^-  by  the  exercise  they 
have  given  to  two  of  the  finest  intellects  which  have 
adorned  the  bench  of  justice,  in  the  maintenance  of 
ft  most  solemn  and  diametrical  opposition  of  argu- 
ment. 

We  cannot  but  observe,  however,  that,  although 
Lord  Mansfield  was  supported  by  all  his  brothers, 
and  Lord  Camden  was  over- ruled  by  those  who  sat 
with  himj  the  legislature  showed  their  sense  of  the 
subject  to  agree  with  the  policy  and  principles  of 
Lord  Camden's  reasoning,  by  extinguishing  the  in- 
terest of  the  subscribing  witness,  whatever  it  might 
be  ai  the  moment  of  his  attestation.  By  this  pro- 
'  vision  of  the  legislature  by  their  second  act,  they 
seem  to  have  declared  their  intention  by  the  first ; 
and  still,  in  their  alteration  of  the  law,  regarding  the. 
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time  of  the  atteslatioli  Sis  the  particular  juncture  to 
which  the  qualifidation  related^  they  have  made  the 
intereM  of  the  individual  a  sacrifice  to  the  \nV^ 


PART  XV. 

...  ,    ^ 

*   ■  ■       •    ■   .  ■ 

Time  and  Manner  of  making  tlii  Attestation^ 

UPON  a  feigned  i8sue>    tried  in  the  Court  of  ThttitiseMUfh 
Common  Pleas,  the  question  was>  whether  the  Witl  «t^/  tee  the 
was  made  according  to  the  statute  of  frauds  ?  for  the  tfaer  be4&/ac- 
testator  had  desired  the  witnesses  to  go  into  Another  ornotT* 
room>    seven  yards  distant^    to  attest  itj  in  Which 
there  was  a  window  broken^  through  which  th6  tes^- 
tator  might  see  them.     The  Court  said^  the  statute 
required  attesting  in  his  presence^  to  prevent  ob* 
trading  another  will  in  the  place  of  the  true  one. 
It  is  enough  if  the  testator  might  see,  it  is  riot  nc-   ^ 
cessary  that  he  should .  actually  see  them  signing} 
for>  at  that  rate,  if  ^  man  should  turn  his  back>  ^cf 
look  oflf^  it  would  vitiate  the  will.     Here  the  signing 
was  in  the  view  of  the  testator;  he  might  have  seen 
it,  and  that  is  enough.     And  they  compared  it  to  the 
case,  where  the  testator  lay  sick  in  bed,  with  the 
curtain  drawn  V  while  the  witnesses  subscribed^ 

*  Shires  V.  GiMCOck,  2  SaUu  689. 

u2 
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On  ft  trial  at  bar^  where  the  question  ivas^  wbe- 
ther  the  witnesses  to  a  will  had  pursued  the  divec* 
tions  of  the  statute  of  firauds^  in  the  manner  of  sub- 
scribing their  names^  it  was  resolved^  that  where  the 
testator  lay  in  a  bed  in  one  room,  and  the  witnesses 
went  through  a  small  passage  into  another  room,  and 
there  set  their  nam^  at  a  table  in  the  middle  of  the 
room,  and  opposite  to  the  door,  and  both  that,  and 
the  door  of  the  room  where  the  testator  lay,  were 
open,  so  that  he  might  see  them  subscribe  their 
names  if  he  would,  though  there  was  no  positive 
proof  that  he  did  see  them  subscribe  theiir  names, 
there  was  a  sufficient  subscribing  within  the  meaning 
of  the  statute ;  because,  it  was  possible  that  the 
testator  mtg^^  see  them  subscribe;  and. the  court 
held,  that  if  the  witnesses  subscribed  their  names 
in  the  same  room  where  the  testator,  lay,  though 
the  curtains  of  the  bed  were  drawn  close,  it  was  a 
good  subscribing  within  this  statute^  ( 1 ) 

^  Daty  and  I^TichoIat  v.  Staith,  S  SalL  S9S. 


(1)  The  notion  of  the  dril  lawyers  wat  more  rigid  and  cautioat 
in  this  respect.  The  attestation  on^t  to  be  in  comjliectu  tutatwris; 
and  further,  non  at  taiUt  ut  qutJam  troAJerunt^  taUi  &culatat  «///» 
si  teitaiorem  ifisi  ntm  videant,  forte  velof  oat  cortina  tnterfecta  can- 
sfiictum  adimentey  licet  vocem  efue  auJiant  .*  ecii  neceete  ett  ui  fociem 
ejus  videantf  ne  qua  fraiu  Jiat^  alio  forte  evhnuUo$  qui  voCem  testae 
forts  ivMtando  simulet.  Finn.  Com*  1.  Ri.  2«  tit*  10«  «  And  Vin- 
■ius  was  of  opinion,  that  a  hUnd  man  (de  quo  nihil  traditiun  est) 
could  not  be  a  witness  because  he  could  not  satisfy  the  law,  which 
required  that  the  testator  should  be  seen  bjr  the  witnesses,  and  duft 


Past  XV.     Manner  qf  making  the  ^testation.  165 

A  similar  doctrine  was  maintained  by  Lord  Thur'* 
.  low  in  the  cpurt  of  Chancery^  in  a  case  circum- 
stanced  as  follows'' :  Honora  Jenkins  having  a  powen 
though  covert,  to  make  a  writing  in  the  nature  of  a 
will,  ordered  the  will  to  be  prepared,  and  went  to 
her  attorney's  oflBce  to  execute  it.  Being  asth* 
matical,  and  the  office  very  hot^  she  retired  to  her 
carriage  to  execute  the  will,  the  witnesses  attending 
her ;  after  having  seen  the  execution  they  returned 
into  the  office  to  attest  it;  and  the  carriage  was 
put  back  to  the  window  of  the  <^ce,  through  which, 
it  was  sworn  by  a  peison  in  the  carriage,  that 
the  testatrix  might  see  what  passed.  Immtdiately 
after  the  attestation,  the  witness  took  the  will  to 
her,  which  she  folded  up  and  put  into  her  pocket. 
The  Lord  Chancellor  inclined  very  strongly  to  think 
the  will  well  executed,  and  the  above-mentioned 
case  of  Shires  and  Crlascock,  9  Salk.  688.  was 
relied  upon  as  an  authority.  Mr.  Arden  pressed  for 
an  issue,  but  finding  the  Lord  Chancellor's  opinion 
very  decisive  against  him,  he  declined  it* 

«  CuMD  tF.Dade,  1  Bra.  C.  C«  Wi 


•M^-^PMB* 


tbeyshooldbeabletoftcogiiizeihetettartni^  iTbeEn^ish 

lawyhoweveryit  clearly  otherwise  b tfatt  respect,  as  an  acknawfedgment 
of  the  signing  has  been  held  sufficient,  as  appears  above;  and  it  has 
been  held,  that  it  is  not  necessary  to  the  execution  by  a  blind  man 
that  it  should  be  read  orer  to  him  in  the  presence  of  the 
witnesses.    Longchamp  v.  Goodfcilow.  SN.R.  415. 
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In  Broderick'u  Broderick^  ^ere  the  testsitor 
devised  bnds  to  J.  S.  and  his  heirs^  and  duly  suls 
scribed  his  wilt  in  tba  presence  of  three  wit* 
Besses^  who  went  down  stairs  into  another  room^  and 
attested  the  wiU  there;  which  was  out  of  the  presence 
of  the  testator,  the  relief  afforded  to  the  heir  against 
a  release  obtained  from  him  by  the  devisee^  under  a 
false  assurance  that  the  will  was  suflBciently  executed^ 
was  a  necessary  consequence  of  the  opinion  of  the 
Cl^ancellor  %  that  the  devise^  was  void  for  want  of  an 
execution  conformable  to  the  statute.  And  it 
waa  in  vain  contended  for  the  devisee^  that  the 
will^  9s  to  the  devisor^  was  eseeuted,  and  that  the 
form  of  the  witnesses  subscribing  in  the  presence  of 
the  testator^  was  only  prescribed  by  the  statute 
of  frauds^  to  prevent  a  rash  disinherison  of  the 
heir;  but  that  since,  the  execution  of  the  will  was 
fully  proved^  though  the  circumstances  required 
by  the  statute  had  not  -been  observed^  yet  it  was  the 
plain  intention  of  the  testator^  that  the  devisee  should 
have  the  estate;  and  that  the  devisee  having  the 
legal  estate^  it  would  be  hard  to  take  it  from  him 
in  equity^  and  by^faose  means  to  dispose  of  the 
estate  against  the  intent  of  the  testator^  from  the 
devisee,  for  want  of  a  ceremony,  when  the  en4 
of  that  ceremony  was  answered,  by  its  being  made 
to  appear,  undoubtedfyj  diat  the  testator  did  sign  imd 
seal  this  wilL 

Nor  will  the  subscription  of  the  witnesses  in  th^ 

1 


/ 
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same  room  always  satisfy  the  statute^  or  necessarily 
imply  it  to  be  in  the  testator's  presence^  for«  as  was 
observed  by  Lord  Chancellor  Macclesfield^  in  Long* 
ford  V.  Eyre^  it  might  be  done  in  ft  corner  of  the  ' 
room  in  a  clandestine  and  fraudulent  way^  and  then 
it  would  not  be  a  subscribing  in  the  testator^s  pre^ 
sence.  But  his  Lordship  further  said^  tbslt  as  it  was 
sworn  by  the  witness^  that  he  subscribed  the  will  at 
the  testator's  request^  and  in  the  same  room^  that 
could  not  be  fraudulent/  and  was  well  enough« 

Thus^  therefore^  the  law  upon  this  subject  seem^ 
sufficiently  settled  upoq  this  distinction^  that  if  the 
attesting  witnesses  subscribe  the  will  in  such  a  situa- 
tion with  respect  to  the  testator,  as  that  it  was  not 
possible  for  him  to  have  seen  the  act  done  by  themj 
such  will  is  void  as  to  real  estate  for  the  defect  of  so* 
lemnity  in  its  execution;  but  ^^  ^^^^  situation  was 
such  as  to  afford  the  testator  the  opportunity  of  see* 
ing  them  subscribe^  if  he  chose^  their  attestation  un- 
der such  circumstances  will  be  good  and  valid^^ 
although  in  point  of  fact  they  were  not  seen  by  the  > 
testator  in.  the  veiy  ad  of  subscribing  their  names. 

•  *      ■ 

The  mere  corporal  presence,  however,  of  the  tes-  >t  it  not  enough 

that  the  totator 

tator,  unless  hi^  mind  and  faculties  also  are  present,  i^corponUy 

,  present,  he  mutt 

will  not  satisfy  the  statute  -on  this  point;    for  there  possets hisfacui. 

1  1.  11  nitf*  «  ^**  to  as  to  gif  • 

must  be  a  mental  knowledge  of  the  fact,  so  that,  as  him  a  mental 
a  subscription  clandestinely  made  in  a  comer  of  the  ftct. 

MP.  Wmi.  740. 
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same  room  with  the  testator^  was  not  on  this  account 
a  sufficient  attestation^  so  neither  would  such  sub- 
scription in  the  same  room  suffice^  if  the  percipience 
and  intelligence  of  the  testator  were  gone  so  as  to 
constitute  it  an  act  done  without  his  knowledge. 
On  this  principle  was  founded  the  decision  of  Right 
V.  Price  ^  in  which  case^  the  form  of  an  attestation 
was  written  on  the  second  sheets  and  they  put  their 
names  to  it  in  the  room  where  the  testator  lay^  but 
he  was  in  a  state  of  insensibility.  And  the  question 
was^  whether  this  will  was  duly  executed  for  passing 
lands  according  to  the  statute  of  frauds  ? 

In  Support  of  the  will  it  was  argued^  that  insensi- 
bility was  sotpething  short  of  deaths  and  if  the  tes- 
tator ^vas  alive^  it  could  not  be  said  that  the  will  was 
not  attested  in  his  presence.  That  the  question  was, 
whether  the  testator,  having  done  all  that  was  neces^ 
sary  on  his  part,  and  the  attestation  having  been 
made  according  to  the  words  of  the  statute,  a  fair 
transaction  should  be  set  aside^  because  a  formality 
required^  according  to  an  implied  intention  of  the 
legislature,  has  not  been  complied  with;  that  it 
did  not  appear  but  that  the  testator  might,  by  pos- 
sibility, have  opened  his  eyes,  while  the  witnesses 
were  subscribing  their  names ;  which,  according  to 
the  law  as  laid  down  in  Shires  and  Glascock,  would 
have  been  sufficient. 


i  Doug.  241. 
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But  the  court  said^  that  they  would  lean  in  sup- 
port of  a  fair  will^  and  not  defeat  it  for  a  slip  in  form, 
where  the  meaning  of  the  statute  had  been  complied 
with ;  this  was  the  principle  of  Shires  and  GIascock*s 
case^  and  other  cases  of  that  sort.  But  the  case  then 
before  the  court  was  not  one  where  there  was  a  mea* 
suring  cast  and  room  for  presumption.  All  the  wit- 
nesses knew,  at  Ae  time  of  the  attestation,  that  the 
testator  was  insensible.  He  was  a  log,  and  totally 
absent  to  all  mental  qualities.  That  it  was  usual,  in 
precedents  of  wills,  to  say,  that  the  witnesses  stib* 
scribed  at  the  request  of  the  testator ;  that  indeed 
was  not  expressly  required  by  the  statute,  but  the 
practice  shewed  the  general  understanding,  and  that 
the  nature  of  the  thing  implied  a  request.  The  at- 
testation in  the  testator's  presence  was  as  essential  as 
his  signature,  and  all  must  be  done  while  he  was  in 
a  capacity  to  dispose  of  his  property.  In  this  case, 
the  testator  could  not  know  whether  the  will  that  he 
had  begun  to  sign  was  that  which  the  witnesses  at- 
tested; be  was  dead  to  all  purposes  or  power  of  con- 
veying his  property. 

It  seems  not  to  have  been   judicially   decided,  whether  an  w- 

*»  J  '   knowledgment 

whether  an  acknowledgment  by  a  subscribing  wit-  ^J  *f  wiwcrib. 

IDC  witncsi  to 

ncss  to  the  testator  of  his  hand-writing  to  the  attesta-  *«  *««^«<'' 

*  ....  would  be  suffi- 

tion,  would  be  i^ufficient.     In  the  case  of  Risley  v.  ««nt. 
Temple \  the  facts  were,  that  the  testator  lying  sick 
in  bed,  made  his  will,  and  signed,  sealed,  and  pub-    . 

*  Skin.  107, 
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lished  it^  in  the  presence  of  three  ivitnesses^  but  be- 
.  ing  tired  ordered  them  to  go  and  subscribe  it  in 
another  room.  They  went  into  another  room^  out 
of  the  presence  and  sight  of  the  testator^  and  sub* 
scribed  their  names^  and  then  returned  and  owtied 
their  names  to  the  testator^  who  looked  upon  the 
will^  and  said^  '  they  have  done  well*  But  thi« 
point  was  not  spoken  to  in  the  case  according  to  the 
report. 

It  seems  very  plain,  however,  that  to  hold  such 
an  acknowledgment  sufficient^  would  be  in  direct  op- 
position to  the  words  of  the  statute,  which,  though 
it  does  not  by  the  5th  section  require  the  sigiuUure 
of  the  testator  himself  to  be  in  the  presence  of  the 
witnesses,  does  yet  expressly  direct  the  subscription 
of  the  witnesses  to  be  in  the  testator's  presence ; 
and  therefore,  this  part  of  the  ceremonial  seems 
plainly  inconsistent  with  the  construction  which 
has  been  applied  to  the  act  of  the  testator  himself. 
And  it  seems  little  to  be  doubted,  but  that,  agree* 
ably  to  the  greater  regard  for  the  words  of  the 
statute,  which  now  seems  to  prevail  in  our  courts  of 
justice,  such  an  acknowledgment  by  a  subscribing 
witness,  of  his  hand-writing  to  the  attestation^ 
made  to  the  testator,  after  making  the  subscription 
out  of  his  sight  and  presence,  would  be  deemed 
an  insufficient  compliance  with  the  statute. 

That  the  wit.         It  has  been  shewn,  that  a  testator  may  write,  and 
^^  m' dito-  we  shall  now  make  it  appear  from  the  authorities, 

ent  times. 
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that  he  may  publisK  his  will  at  difTerent  times^  or/ 
in  other  words^  that  an  attestation  made  by  the  wit- 
nesses respectively  at  three  different  times^  if  in 
the  presence  of  the  testator^  satisfies  the  law  (2). 
Jhe  two  leading  cases  to  establish  this  point  are. 


(2)  It  may  be  interettmg  to  compare  our  own  with  the  dril  law 
upon  this  article.  In  an  eariy  period  of  the  Roman  juritpnidence» 
it  was  held,  that  a  testament  ov^t  to  be  made  mto  eaaUsUm^  withooi 
any  foreign  act  intenrening»  and  the  witnesses  were  likewise  reqoired 
to  attest,  without  separating!  or  even  discontimiing  the  act  of  sub- 
•cribingy  till  all  was  coopltfe.  And,  indeed,  it  does  not  seem  that 
the  witnesses  were  ever  released  fixmi  the  necessity  of  sobscribing  at 
one  time  and  in  each  other's  presence.  In  ^vonr  howerer  of  certain 
unavoidaUe  intemiptioos,  the  Emperor  Justinian  limited  and  ex- 
plabed  the  generality  with  which  the  role  had  been  expressed.  In 
the  Sixth  Book  of  the  Code,  tit.  2S.  28.  the  qualification  of  the 
doctrine  is  thus  propounded:  evm  antiguitoi  Uttaminiajuri  valwnit 
mJh  aciw  inlervcnunii,  et  kttjwmoiB  verbarum  cownfioiitio  mou  ritt  itt' 
ierjuretaUtpem  m  jUmuumf  H  UstamtiuM  it  tatammtorum  jUrouuerii  : 
taadmus  m  tempore  quo  teetametOum  couSiur^  vei  cotCeiUtu  mudtur^ 
W  ubimet  qwadam  du/oestio  eecumdum  friitiuam  oherwUioium  eeU* 
kratur  (nihil  emim  ex  ea  peuittu  immuteuidum  esee  censenuu)^  ea  qui* 
dem  quM  mmme  ttecesearia  stmt,  muBo  Jkroeedere  modo,  fuipfe  emua 
nMBieima  furofuuiiat  ea  qtut  euferfiua  sunt  mmme  Ment  intereedere. 
Si  qmdoMiem  meeeuarium  evementf  et  ifuum  eorfms  lakoran^  re- 
efidene  eoattgerit,  id  eet,  vel  vietue  neeeiiarii,  vel  Jkfitionie  oUaiio, 
ml  medJernKtme  datiof  vel  imfuuido,  qtultu  reGetie  ifUa  tmduu  testa* 
ions  JkericEtat9tr,  vel  si  qms  neeessarius  nature  usus  ad  dejkositionem 
iwfierflm  pouderis  imwmuat,  vel  testatori  veltestilusf  noa  esse  ex  hoc 
eoMsa  tesiametUum  svtvertendwmfReet  morhs  comitialis,  ( quod  et  factum 
esse  eomfuiAtttMs)  mm  ex  testHus  eoaiigersti  sedeo,  quod  urgetet  imnu* 
tmtfrspletOfVel  depesito,  iterum  soStaper  testamentifactumem  asRmfiUri. 
Et  si  qusdem  a  iestatore  aSquidJlat  testShis  pauBs/ter  separatist  cum 
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Cook  V.  Parsons*,  and  Jones  v.  Lake"'.  The  first  of 
which  cases  was  decided  upon  a  bill  of  review  to 
reverse  a  decree  of  Lord  Nottingham  in  1682,  for  a 
sale  of  lands  subjected  by  the  will  to  the  payment  of 
debts;  the  lands  were  devised  by  the  testator  to 
trustees,  and  their  heirs,  to  set  and  to  farm  let,  and 
out  of  the  rents  (without  saying  profits)  to  pay  his 
debts;  and  all  his  debts  and  legacies  being  first  paid, 
he  gave  the  surplus  to  F,  S. 

i  Prec.  Ch,  185.  k  2  Ack.  176. 


coram  his  hcere  aliquid  naturale  testator  erubescat,  Iterum  introJuctit 
€onsequentia  facttonU  teitamenti  firocedere. 

The  phrase  *  uno  contextu*  is  not  to  be  understood  as  rehtmg  to 
the  composition  of  the  will,  (which  it  seems  might  be  taken  up 
and  prosecuted  at  interrals,  according  to  the  necessary  interruptions 
of  business,  and  as  the  leisure  of  the  party  allowed;  a^  was  said  to 
be  the  law  with  us,  in  Carleton  v,  GrifEn,  abore  cited)  but  to  the 
mode  of  publishing  and  selemnizing  the  will^  by  the  formal  muneufui* 
tlo  tettament'h  or  declaratio  voluntatit  to  the  witnetSy  with  the  cere* 
monies  of  subscribing  and  sealing  by  them»  and  the  signing  by  the 
testator,  which  ought  all  to  be  done  at  one  time,  that  is  to  say,  uno 
actus  cofUextUf  without  the  intervention  of  any  act  or  business  fo- 
reign to  the  purpose,  which  the  parties  were  met  together  upon* 
which,  unless  it  happened  on  the  natural  and  necessary  occaitons 
alluded  to  in  the  passage  from  the  code  above  extracted,  would  viti« 
ate  the  testament,  as  being  inconsistent  with  the  solemnity  of  its 
celebration.  Thus  Vinnius  translates  <  uno  cmtextu*  into  the 
Greek  by  pa  &^,  and  a^UBXii«T«(,  as  bemg  applicable  not  to  the 
composition  of  the  will,  but  to  the  publication  of  it ;  which  is  plainly 
the  sense  of  it,  as  it  stands  accompanied  in  the  text  of  the  institutest 
^  et  testes  quldem  eorumque  pr^entiat  uno  eontextUf  tettamenti  cek^ 
hrandi  ^ratia^  lstc»** 
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This  will  was  written  with  the  testator's  own 
hand^  as  was  proved;  and  was  published  in  the 
presence  of.  three  witnesses^  at  three  several  times, 
and  they  all  attested  it  in  his  pr/ssence,  but  he  did 
not  sign  it  in  the  presence  of  the  second  witness, 
but  only  owned  the  signing  to  be  his  hand,  and  de-* 
sired  him  to  attest  the  will,  as  was  proved  by  that 
witness.  The  testator  died,  leaving  an  infant  heir, 
and  the  land  was  decreed  to  be  sold,  and  no  day 
given  the  infant  to  shew  caus^  against  it.  One  of 
the  objections  to  the  decree  was — that  this  was  no 
good  will  within  the  statute  of  frauds  and  perjuries, 
because  not  attested  by  all  the  witnesses  at  one  time, 
and  that  one  of  them  did  not  see  the  testator  sign, 

but  only  hear  him  own  that  it  was  his  hand. 

« 

But  the  Lord  Keeper  held  a  publication  of  a  will 
before  three  witnesses,  though  at  several  times,  to 
be  sufficient,  and  thought  the  writing  of  the  will  with 
the  testator's  own  hand  (3),  a  sufficient  signing 
within  the  statute,  though  not  subscribed  nor  sealed 
by  him,  but  doubted  whether  acknowledging  the 
subscription  to  be  his  own  would  suffice  (4). 


(S)  According  to  the  Code  6.  23.  28.  the  writing  of  the  will 
with  the  testator's  own  hand,  dispensed  with  his  signing;  but  it 
was  added  as  a  condition,  et  hoc  sfuc'utRter  in  tcrifUura  reposueritt 
\uod  hoc  sua  manu  conficit;  but  it  dispensed  with  no  other  so* 
Mmnity. 

(4)  This  question  has  been  already  sufficiently  discussed. 
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In  Jones  x;.  Lake^  the  case  upon  the  special  verdict 
was  thus^  The  testator  signed  and  executed  his  will  in 
December,  1735,  in  the  presence  of  two  witnesses, 
who  attested  the  same  in  his  presence ;  afterwards, 
in  the  year  17S9,  he  with  his  pen  went  over  his 
name,,  in  the  presence  of  a  third  witness,  who  sub- 
scribed his  name  in  the  testator*s  presences  and  at 
his  request.  And  tKe  question  was,  whether  this  was 
a  due  execution  within  the  statute.  For  the  heir  at 
law  it  was  argued,  that  the  statute  requiring  three 
witnesses  to  subscribe  in  the  testator's  presence, 
must  intend  they  should  he  all  present  together; 
otherwise,  there  was  not  that  degree  of  evidence 
which  the  statute  requires ;  for  an  attestation  of 
three  witnesses,  at  different  times,  has  only  the 
weight  of  one  witness.  Witnesses  to  a  will  not  only 
attest  the  due  execution  of  the  will,  but  likewise  the 
capacity  of  the  testator  at  the  time  of  execution.  A 
man  may  be  sane  at  the  time  two  witnesses  attest, 
•  and  insane  when  the  third  attests.  It  cannot  be 
considered  as  a  will,  till  the  third  witness  hath 
signed,  for  that  completes  the  act.  The  will  was 
dated  in  1735  ;  suppose  lands  to  be  purchased  after 
the  date,  and  before  the  attestation  by  the  third 
witness,  would  the  lands  pass  }  certainly  not/' 

On  the  other  hand,  it  was  argued  for  the  devisee, 
diat  a  will  executed  before  three  witnesses,  though 
at  three  different  times,  was  good;  the  statute  not 
requiring  they  should  all  be  present  at  the  same 
t^e.    That  the  requisites  under  the  statute  were. 


r^ 
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that  the  testator  should  sign  in  the  presence  of  three 
witnesses  at  leasts  and  that  they  should  attest  in  his 
presence.  It  would  therefore  be  adding  new  requi- 
sites which  the  act  did  not  mention^  and  in  effect  be 
making  a  new  law. 

The  Lord  Chief  Justice  Lee  said^  the  case  de- 
pended upon  the  words  of  the  statute.    The  re- 
quisites in  the  stathte^  were^  that  three  vHtnesses 
should  attest  his  signing,  but  it  did  not  direct  that 
the  three  witnesses  should  be  all  present  at  the  same 
time.    Here,  said  the  Chief  Justice,  you  have  the 
oath  of  three  attesting  witnesses.    This  is  the  degree 
of  evidence  required  by  the  statute.    And  the  same 
credit  is  given  to  three  persons  at  different  times,  as 
at  the  same  time.    We  cannot  carry  the  requisites 
farther  than  the  statute  directs.    The  act  is  silent  as  * 
to  this  particular.    It  would  therefore  be  making  a 
new  requisite.     The  signing  is  the  same  act  reiter- 
ated.    The  testator  went  over  his  name  again,  and 
declared  it  to  be  his  last  will.    Judgment  was  accor- 
dingly given  against  the  heir  at  law. 

The  judges,  in  the  case  of  Ellis  v.  Smith,'  admitted 
the  authority  of  these  cases,  and  drew  from  them  an 
inference  in  favour  of  the  validity  of  the  testator's 
acknowledgment  to  the  witnesses  of  his  hand-writing 
to  the  signature  of  the  will.  '*  To  strengthen  the 
authorities  I  have  silready  mentioned^  said  the  Lord 

0 
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Chief  Baron  Parker^  I  shall  take  notice  of  the  cases 
which .  allow  the  witnesses  to  subscribe  at  different 
times ;  and  I  think  they  support  the  admission  of  the 
declaration  in  question;  since  the  testator  is  not 
supposed  to  run  over  his  name  before  eveiy  witness^ 
but  having  signed  before  one  to  acknowledge  it  only 
before  the,  rest  (5).  The  same  conclusion  was 
drawn  by  Lord  Chancellor  Hardwicke^  Sir  John 
Strange^  Master  of  the  Rolls^  and  Lord  Chief  Justice 
Willes.  The  last  of  whom  observed^  that  the  autho- 
rities not  in  point  supported  the  decree  more 
strongly  than  those  in  point,  for  they  allowed  the 
attestation  and  subscription  of  the  witnesses  at  dif* 
ferent  times  to  be  good;  and  the  testator  is  pre* 
sumed  to  write  his  name  only  before  one,  and  to 
acknowledge  it  to  be  his  hand  to  the  remaining  two. 
And  in  the  opinion  of  the  Master  of  the  Rolls^  to 
permit  the  witnesses  to  attest  at  several  times,  was  to 
admit  the  asseveration  of  the  testator  that  it  was  his 
will,  to  be  equivalent  to  signing  it  before  the  wit- 
nesses; to  which  Lord  Hardwicke  added,  that  he 
differed  from  those  who  thought  that  the  cases  which 
had  been  mentioned,  only  supported  the  case  before 
the  court,  by  consequential  reasoning;  he  thought 
them  directly  in  point. 


(5)  In  Jones  v.  Lake,  (the  la^t  case  produced,)  the  testator  did 
run  oyer  his  name  again  ;  but  the  principle  of  the  decision  implied 
the  sufficiency  of  an  attestation,  made  at  three  distinct  times. 
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It  19  to  be  observed/ however,  that  these  decisttoniiy 
in  the  opinion  of  the  whole  court,  went  too  far>  an4 
opened  the  way  to  frauds^  and  particularly  the  Chief 
Justice  observed  with  great  force,  that  "  he  bad 
known  one  man  swear,  that  he  did  not  see  the  tiestator 
sign,  and  the  other  two  swear  that  he  signed  it  before 
the  three ;  so  might  one  man  swear,  that  when  he 
attested  the  will,  the  testator  was  insane ;  another, 
that  he  was  sane ;  and  thus  an  inlet  was  given  to  great 
frauds  and  impositions.  But  when  they  attested  it 
eitnul  et  semel,  they  were  a  check  upon  each  other, 
and  such  frauds  were  prevented  (6);  nay,  said  his 


(S)  This  was  certainly  the  doctrine  of  the  ciril  hw,  from  yufbich 
the  framers  of  the  statute  in  question  borrowed,  in  roajun^  this  .pro. 
Tision  for  preventing  the  forgery  of  wills.  We  hare  shewn  that  the 
words  *  uno  contextu^  related  to  the  complex  ceremony  of  pubfiettion, 
which  was  necessary  to  be  done  by  a  e&mtsauJMCU  Hie  attestatioa, 
therefore,  which  was  an  essential  part  of  the  publication,  was  neces- 
laiy  to  be  done  by  the  witnesses,  4mulit  amtit  at  the  same  time,  4t 
the  ttme  places  and  in  sight  of  each  others  not  meaning,  of  course, 
hf  the  smme  ttme,  e^Jem  intkuUh  but  vm  luiiu  couttxtu^  .at  one  junc- 
tore,  without  break  or  imenrupdon*,  as  the  text  of  the  Code  (&  23. 
21;)  well  explains,  distioguislung  at  the  same  time  between  the  act 
of  making  and  that  of  celebratiag  and  publishing  the  will,  to  which 
last-mentioned  act  the  words  <  uno-conUMt^  are  shewn  tp  be  onl^ 
ap^licafale.  /«  mmiut  tmiem  UtttmnUU  p^  fir^fenishu  wl  aisenfi- 
hu  Utiihu  ^ReUmiw  mftafiimm  ett  unp,  eoehniiue  tenure  tmgtre 
Ustmttnmy  tt  Uiie*  ndiikrt^  ei  tRaart  nmm  arhitriufih  f^  fiwe  test^ 

^  Alt  solemn  legal  acts  and  ceremonies  were  necessary,  by  tl^ 
ciTil  law,  to  be  cxecttted  without  intenvption*  ibe  e^mmon  pbras^^ip 
express  which  was,  <  um  contextu  tAioivi* 
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Lordship,  I  think  a  parol  disposition  b^ore  three,  full 
as  solemn  an  act  as  a  will  in  writing,  attested  by 
three  separaHm.**  He  admitted,  however,  that  the 
decisions  were  the  other  way,  and  that  the  point  was 
established. 


PART  XVI. 


Evidence  of  the  Attestation. 

« 

IT  has  been  already  made  to  appear,  that  a  will  of 
lands  may  be  sufficiently  established  in  a  court  of 
justice,  as  to  the  testator's  sigqature,  by  proof  of  his 

ttentQin ;  led  Beet  alio  iemfiore  dicteimmf  scripiumvi  furoferoHir  testa* 
mpUutttf  eufieUt  uno  {tempore'}  eodemque  eBe,  nulh  aetu  ^eaciranio2 
itttervetisente,  testes  omneSf  videlieet  simulf  me  diversis  [^teif^ioriius'J 
seriberef  signareque  testamentumm  Fmem  autem  testamenti  svhserif^ 
tionesf  et  stgnacuia  testium  esse  dteermmus.  This  exactnets  with 
respect  to  the  simaltaneous  performance  of  the  actof  pohlicatioa  was 
retained  out  of  the  ciTil  lawi  or  jus  eiviSsf  when  the  civil  and  pre- 
torian  law  were  reduced  into  agreement,  as  I  have  before  shewn :  for 
the  form  and  validity -of  a  wUi,  as  nhimately  established,  was  a  tri* 
prtite  consthntion.  The  necessity  of  witnesses,  and  Hbnax  presence  at 
mte  and  the  same  ume>  was  founded  on  the  jus  ^/of/it/-— the  sukcrij^ 
tittu  by  the  testator  and  the  wittiesses  on  the  imperial  constitutions— 
the  x^n/rii^  and  the  number  of  the  witaea,  was  settled  by  the  edict  of 
the  Pnetor. 
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iicknoiyledgment  thereof.  It  will  be  proper  now  to 
consider,  what  is  sufficient  fyroof  of  the  due  cUtesta- 
tian  of  such  a  will,  according  to  the  directions  of  the  . 
statute.  We  have  seen  that  in  a  case  of  authority, 
upon  a  question  before  the  court,  whether  or  not  it 
should  be  left  to  a  jury,  to  determine  as  to  the  fact 
of  a  due  attestation  in  the  presence  of  the  testator, 
where  all  the  witnesses  were  dead;  it  was  clearly 
held,  that  such  question  was  proper  for  the  decision 
of  a  jury,  who  might  found  their  verdict  upon  mere 
circumstances  and  pl'obabilides. 

In  the  courts  of  common  law,  where  a  will  of  lands  i"  >«  <xmu 

of  common 

IS  produced,  it  is  usual  to  call  but  one  witness  to  law,  om  of 

.  ,  ■  the  fubfcribiiig 

prove  it ;  but  that  is  said  only  to  be  the  case  where  witBeoes  may 

no  objection  is  made  on  the  part  of  the  heir,  who  is  l^n  by  ^tJ^- 

entitled  to  have  all  the  witnesses  examined,  yet  in 

9uch  case  the  heir  himself  must  produce  the  other 

witnesses,  for  the  devisee  need  produce  only  one,  if 

that  one  caii  prove  all  that  is  requisite  to  establish  . 

the  validity  of  the  will/    So  that  if  the  two  other  A"*^  if  «£rthe 

^  ,  witnesses  deny 

witnesses  be  called  by  the  heir,  and  even  refuse  to  their  hands,  stui 

^  '  '      .  ^'^  devisee  may 

verify  their  attestation,  still  the  proof  of  their  hand-  go  into  circum- 

•11  i_  t     T  r^f.      ^1.  stances  to  prove 

wnting  will  be  enough,  if  one  ot  the  three  can  prove  the  due  execu- 

,  ,  .  <*    t  .  A      «     •       tionofthewilt 

the  other  circumstances  of  the  execution.  And,  in- 
deed^  it  has  been  held,  that  if  they  all  swear  that  the 
will  was  not  duly  executed,  the  devisee  may  yet  go 
into  circumstances  to  prove  the  due  execution.   This 

^  GilbJ  Eject.  Sect.  S.  *Holt  Rep.  742.  Dayi^ll  v.  Glaacock. 
BttIltRP.264*    1  Esp.  N.  P.  Rep.  391. 
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\f2A  HO  ruled,  ds  it  appears  *  in  Lord  Chief  Justiee 
'  Pranks  time^  in  a  case  of  Pike  r.  Baditiering,  on  a 
trial  at  bar,  ivhere  the  thhfee  subscribing  witneMdb  td 
a  will  w^re  called  attd  denied  their  hands.  The  court 
})erm]tted  the  plaintiff  tb  contradict  that  evidence^ 
and  he  supported  the  will  against  such  ^e^tlmony. ' 

Whether  tKe        It  appears>  and  with  \ht  greatest  feaaoni  thai  the 

evidence  of  the 

subtcribing  Krit-  cvidence  of  subscribing  witnessed  agaihfit  their  own 

nencs   csQ    be 

received  agtinst  attestation  has  alwa^s  been  fecei^-ed.  If  received,  with 
ution.  the  utmost  reluctance ;  and  the  courts  havfc,  on  \h€ 

other  hand,  been  very  ready  to  admit  counter- 
testimony  to  establish  the  Will  against  such  auspicious 
and  discordant  depositions.  In  Lowe  t>.  Jofliffe,* 
which  was  tried  at  bar.  Upon  an  issue  of  derviaaDit  vel 
non  out  of  Chancery,  the  thiiee  subscribing  witnessed 
to  the  testator's  will,  and  the  two  surviving  witn^gsea 
to  the  codicil,  and  a  dozen  servants  of  tbe  teistat6r> 
all  swore  him  to  be  utterly  incapable  of  making  ft 
Will,  or  of  transacting  any  other  busini^ss,  at  flte  tilft^ 
of  making  his  supposed  will  and  codicil,  or  at  an^ 
intermediate  time.  But  this  evidence  was  opposed 
by  the  depositions  of  several  of  the  notnlity  and 
principal  gentry  of  the  county  where  the  t^statof 
resided,  who  had  frequently  and  familiarly  conversed 
with  him,  daring  the  whole  period,  and  solne  on  the 
very  day  on  which  the  will  was  made ;  and  also  of 
two  eminent  phj^sicians  who  attended  him,  and  wh4 

^  Strange  1096.  '  1  BlackiU  S65»  U6. 

s 
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all  swore  )o  his  entire  sanity  and  more  than  ordinary 
intellectual  vigour  ( 1 ). 

The  counsel  for  the  plaintiff  also  examined  to  the 
like  purpose  the  attorney^  a  person  of  unblemished 
reputatioUj  who  drew  die  will ;  and  read  the  deposi- 
tion of  the  attorney,  by  whom  the  codicil  was  drawn 
and  witnessed,  (he  being  dead,  and  his  testimony 
perpetuated  in  chancery),  who  spoke  very  circum- 
stantially to  the  very  sound  understanding  of  the 
testator,  and  his  prudent  and  cautious  conduct  in 
dictating  the  contents  of  his  codicil.  Upon  the 
whole,  it  appeared  to  be  a  very  black  conspiracy,  to 
set  aside  the  will,  without  any  foundation  whatii^o- 
ever;  the  defendant's  witnesses  being  so  materially 
contradicted,  and  some  of  them  so  contradicting 
themselves,  that  the  jury,  ^fter  a  trial  of  fifteen 
hours,  brought  in  a  verdict  for  the  plaintiff,  to 
establish  the  validity  of  the  will  and  codicil,  after  an 
absence  of  five  n^inutes.  Lord  Mansfield  then  de« 
clared  himself  fully  persuaded,  that  all  the  defen* 
dant's  witnesses,  except  one,  being  nineteen  in  num- 
ber, were  grossly  and  wilfully  perjured;  and  caHed 
for  the  si»bscribing  witnesses,  in  order  to  com* 
mit  then;i  in  court,  but  they  had  withdrawn  them- 
selves. A  prosecution  of  some  of  them  for  perjury 
was  strpngly  recommended  by  the  court;  and  iho 


(1)  See  sQQie  obsematioDS  of  Sir  WUliam  Grant,  thp  present 
Master  af  the  Rolls,  ip  Burrows  v.  Locke.  10  Vez.  Junn  474. 
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three  testamentary  witnesses  were  afterwards  con- 
victed,  and  sentenced^  each  of  them^  to  be  impri- 
soned for  six  months^  to  stand  twice  in  the  pillory, 
with  a  paper  on  their  heads,  denoting  their  crime, 
once  at  Westminster  Hall  Gate,  and  once  at  Charing 
Cross,  and  to  be  transported  for  seven  years. 

It  is  observable  that,  however  the  testimony  of  these 
subscribing  witnesses  against  their  own  attestation 
was  ultimately  discredited,  no  doubt  was  entertained 
of  their  competency ;  as  was  remarked  by  the  late 
Lord 'Chief  Justice  Kenyon,-in  commenting  upon  this 
case,,  in  Beiit  x\  Baker  (3)  who  entirely  approved 
of  Mr.  Justice  Buller's  distinction  in  this  respect 
between  negotiable  and  other  instruments.  So  that 
the  observation  of  Mr.  Justice  Yates,  in  the  case  of 
Alexander  v.  Clayton,'  viz.  that  "  the  witnesses 
ought  not  to  have  been  admitted  to  give  evidence 
against  their  own  attestation/'  seems  to  have  been 
too  strong  for  .the  present  doctrine,  or  perhaps  incor- 
rectly stated  by  the  reporter. 

r 

It  is  one  thing  to  offer  testimony  to  destroy  the 
validity  of  an  instrument  attested  by  one's  own  sig* 
nature  and  subscription,  and  another  to  deny  the /act 
of  one's  own  attestation.    Lowe  v.  JoUiffe,  as  above 

'  4  Bunr.  S22i. 


(2)  3  T.  R.  54.  and  see  the  reasons  for  this  distinction  is  Mr. 
J.  Buller's  opinion)  pronounced  by  bim  in  the  same  ctsct 
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cited,  is  an  example  of  the  admissibility  of  the  former 
specif  of  testimony  as  well  as  of  nts  liability  to 
be  impugned.  It  is  plain,  indeed,  upon  principles 
that  a  man  ought  to  be  admitted  to  deny  what 
appears  to  be  his  own  attestation;  for  to  exclude 
him  on  a  ground  of  inconsistency  and  contradic- 
tion,  is  to  take  for  granted  against  him  what  is 
itself  a  primary  object  of  proof.  But  it  is  equally 
clear,  that  his  denial  may  be  discredited  and  over* 
thrown  by  the  counter-testimony  of  the  other 
"Witnesses,  and.  that  the  will  maybe  established 
a^inst  such  a  denial.  Thus  in  the  case  of  Alexander 
V.  Clayton,  mentioned  above,  Mr.  Justice  Yates  ob- 
served,  that  there  were  many  cases  where  one  of  the 
witnesses  had  supported  a  will,  by  swearing  that  the 
other  two  had  attested,  though  they  both  denied  it 
And  upon  the  same  occasion  it  was  said  by  Lord 
Mansfield,  that  '^  he  had  known  several  cases,  both 

m 

upon  bonds  and  wills,  where  the  attestation  of  wit* 
nesses  had  been  supported  by  the  evidence  of  the 
other  witness,  against  that  of  the  attesting  witnesses 
who  had  denied  their  own  attestation.  It  would  be;, 
added  his  Lordship,  of  terrible  consequence,  if  wit* 
nesses  to  wills  were  to  be  tampered  with  to. deny 
their  own  attestation." 

Thus,  therefore,  the  law  appears  to  be  well  settled  of  the  doctriM 
and  discriminated  upon  these  important  points  of  nOy  bv  CdI 
evidence ;  and  it  is  to  be  observed,  that  the  present  WiUonv^wif. 
consideration  is  confined  to  the  case  of  subscribing 
witnesses;  and  that  therefore  there  is  nothing  in  what 
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has  been  stated,  or  produced,  which  contradicts  the 
maxim  of  law,  as  it  was  recognized,  ot  decided  upon 
in  Walton  and  othens  v.  Shelly  %  that  920  man  sliall 
be  suffered  to  give  evidence  to  invalidate  his  own 
instrument ;  nor  does  it  seem  that  Lord  Mansfield^ 
in  pronouncing  his  judgment  in  that  case,  laid  down 
the  rule  with  greater  latitude  than  accords  with  the 
settled  distinction,  as  to  the  testimony  of  suhscrilh: 
ing  witnesses,  zhove  adverted  to.  ''  What  strikes 
me,  said  his  Lordship,  is  the  rule  of  law,  founded 
upon  public  policy,  which  I  take  to  be  this-^that  no 
PARTY  who  has  signed  a  paper  or  deed,  shall  ever  be 
permitted  to  give  testimony  to  invalidate  that  instru* 
ment  which  he  has  so  signed."  Now  it  is  plain,  that 
a  subscribing  witness  to  a  deed  or  will,  is  in  neither 
case,  by  force  of  such  subscription,  a  party  to  the 
instrument. 


I 

A^stinctionbe-      It  IS  true,  indeed,  that  the  admission  of  a  subscrib- 

tweenthe  attes-  ,  ,  •«   ^       •  i«  i  ^»     .    • 

tatioB  of  wiUs  mg  Witness  to  a  wiU  to  mvalidate  that  instrument, 

and  dedli,  in  re-  .  ^t  t  i        • . 

spect  to  the  point  forms  a  Stronger  case  than  where  such  witness  comes 
un  er  coosi       ^^  dcstroy  the  validity  of  a  deed  which  he  has  at- 


ti»n. 


tested;  since,  in  the  latter  instance,  he  attested  only 
the  execution,  and  not  the  intrinsic  or  general 
validity  of  the  instrument ;  but  in  the  former,  the 
testamentary  capacity  of  the  testator,  as  well  as  his 
formal  execution>  is  verified  by  the  subscription  of 
the  witness ;  not  to  mention  also  that  such,  subscrip- 
tion is  essential  to  the  constitution  and  perfection  of 
the  instrument  itself,  so  that  in  giving  testimony 

«  I  T,  R.  296. 


'  * 
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against  the  validity  of  the  will  which  he  has  at-r 

tested,  he  comes  to  overthrow  that  which  he  him- 

« 

melt  was  actively  and  instimmentally  concerned  in 
establishing. 

It  seems .  probable,  therefore,  that  the  considera-  Andof  ^/^wAfc 

^  inttnimcDtt  ana 

tion  of  these  peculiarities,  belonging  to  the  attes-  •'*<»-  "»»»n^ 
tation  of  wills,  suggested  to  Lord  Kenyon  a  founda- 
tion  for  the  resemblance,   which,  'in   the   case  of 
Adams  v.  Lingard',  his  Lordship  appeared  to  think 
there  existed  between  the  case  of  an  indorser  of  a 
bill  and  a  subscribing  witness  to  a  will,  as  to  the  ad- 
xnissibility  of  their  evidence  to  overthrow  the  instru- 
ment to  which  they  had  given  credit  by  their  signa- 
ture.    In  this  case,  which  was  that  of  an  indorser  of 
a  bill,  the  late  Chief  Justice  said,  that  he  wished  the 
point  to  be  settled  in  the  House  of  Lords,  being  then 
of  opinion,  that  the.  indorser  was  a  witness  proper 
to  be  heard,  and  other  judges  being  of  a  contrary 
opinion.     He   then   mentioned   a  case  which  %vas 
before  Sir  Joseph  Jekyll,  many  years  before,  and 
another,  which  had  been  decided  since,  meaning  that 
of  Lowe  V.  Jolliffe,  above  stated,  wherein  his  Lordship 
faid,  it  had  been  determined  at  a  trial  at  bar,  that 
three  subscribing  witnesses  to  an  instrument  might 
\)e  permitted  to  deny  the  validity  of  it. 

But  when  the  question  came  before  the  court  on  a 
motion  for  a  new  trial  (his  Lordship  still  adhering  to 
his  former  opinion )   it  was  said  by  Bullcr,  J.  that 

»Pealtc,Ni.  Pr.Ca.  117. 
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^  the  case  before  them  was  very  different  from  that 
of  witnessed  to  a  will.  The  indorscr  had  passed  that 
negotiable  instrument  to  the  plaintiff  as  a  good  and 
valid  security,  and  it  would  be  attended  with  conse* 
quences  most  injurious  to  society,  if  these  securities 
might  be  cut  down  by  the  persons  passing  them  ;  it 
was  only  for  two  men  to  conspire  together  to  cheat 
all  the  world."  It  is  remarkable,  that  in  the  much 
considered  case  of  Bent  v.  Baker,  which  was  deter- 
mined three  years  before  that  of  Adams  v.  Lingard, 
Lord  Kenyon  expressed  his  entire .  acquiescence  in 
the  distiiiction  as  to  this  pointi  between  negotiable 
instruments,  and  deeds  and  wills. 

Of  the  proof  to      xhe  reader  has  been  shewn  above,  that  the  testi- 

csublish  a  will 

ofiandtincouRfl  mony  of  onc  of  the  three  witnesses  is  enough  to  prove 
a  will  of  ]ands>  in  a  court  of  common  law.  He  will 
find  the  same  rule  of  evidence  laid  down  in  early 
cases,  with  respect  to  the  mode  of  establishing  a  will 
in  thtf  courts  of  equity.  Thus  in  the  case  of  Longford  ^ 
b.  Eyre*,  Lord  Macclesfield  makes  the  following  ob- 
ser^'ation :  "  X^^e  proper  way  of  examining  a  witness 
to  prove  <  a  will  as  to  lands,  is,  that  the  witness  should 
not  only  prove  the  executing  the  will  by  the  testator, 
and  his  own  subscribing  it  in  *  the  presence  of  the 
testator,  but  likewise,  that  the  rest  of  the  witnesses 
subscribed  their  names  in  the  presence  of  the  testa* 
tor ;  and  then  one  witness  proves  the  full  execution 
of  the  will,  since  he  proves  that  the  testator  executed 

IIP.  Wins*  741, 
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it;  and  likewise^  that  the  three  witnesses  subscribed  it 
in  his  presence. 

But  in  the  case  of  Townsend  v.  Ives*,  which  came  ^^^  ^f^J^f, 

now  If)  tiMt  Mi 

on  about  twenty-five  years  afterwards  in.  the  Court  ?*  ^*°*'"^.'' 

J  J  living,  muft  be 

of  Chancery,  where  the  bill  was  preferred  by  the  «•»*«<*• 
lef^atees,  whose  legacies  were  charged  on  the  real 
esrtate,   t9  have  the  will  established,  the  rule  was 
peremptorily  laid  down,  that  all  the  witnesses,  if 
livtng»  must  be  examined,  to  prove  a  will  of  lands. 
Thus  also  Lord  Camden,  in  the  above  cited  case  of 
Hindori  v.  Kersey,  in  speaking  first  of  the  method  of 
proof  in  a  court  of  common  law^  says,  ''  pne  witness 
is  sufficient  to  prove  what  all  the  three  have  attested; 
and  though  that  witness  must  be  a  subscriber,  ycft 
that  is  owing  to  the  general  common  law  rule,  that 
where  a  witness  has  subscribed  an  instrument,  he 
must  always  b^  produced^   because  he  is  the  best 
evidence.    This  we  see  in  common  experience;  for 
after  the  first  witness  has  been  examined,  the  will  is 
always  read.''    But  the  same  judge  speaking  after- 
wards of  the  course  of  the  Court  of  Chancery  in  this 
respect,  expresses  himself  thus:  ''  Sanity  is  the  great 
fact  which  the  witness  has  to  speak  to,  when  he 
comes  to  prove  the  attestation  ;  and  that  is  the  true 
reason  why  a  will  can  never  be  proved  as  an  exhibit 
viva  voce  in  Chancery,  though  a  deed  may;  for  there 
must  be  liberty  to  cross-examine  to  this  fact  of 
sanity.     From  the  same  consideration  it  is  become 

*lWil«.lY«. 
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the  invariable  practice  of  that  Court,  never  to 
establish  a  v^ill,  unless  all  the  witnesses  are  examined; 
because  the  heir  has  a  right  to  proof  of  sanity  frond 
every  one  of  those>  whom  the  statute  has  placed 
about  hb  ancestor/'* 

!rit^te/I^  ®"*  ^^  ^^^  ^^  ^^^  witnesses  be  dead,  a  will  may  be 
CSiL^^m!^  read,  on  proof  of  his  hand-writing,  though  this  must 
»*«^  be  accompanied  by  positive  and  satisfactory  proof^ 

that  he  t>  dead.  Thus  in  Bishop  v.  Burton  ^  the 
plaintiflT  being  put  to  prove  the  will,  the  propf  waa 
of  the  hands  of  the  devisor,  and  of  two  of  the  9ub* 
scribing  witnesses,  who  were  proved  to  be  dead;  and 
4S  to  J.  B.  the  third  subscribing  witness,  the  wit* 
ness  deposed,  that  he  was  credibly  informed  in  the* 
country  where  he  lived,  and  believed  it  to  be  true, 
that  he  died  two  years  before,  and  believed  his  name 
subscribed  was  his  proper  hand-writing.  But  the 
Court  was  of  opinion,  that  tliat  was  not  sufficient 
proef  to  hpve  the  will  read  in  evidence. 

Whether  the         In  Graysou  V,  Atkinson ',  an  objection  was  made 

wayhT^rwed    for  the  defendant>  that  one  of  the  witnesses  being 

hbe^ondTca?**  bcyoud  sca,  and  the  others  not  having  sworn  that  the 

testator  acknowledged  his  hand-writing  to  the  third. 

See  Ogle  v.  Cook,  1  Vez.  177«  all  mast  be  examined  or  « 
reason  given  why  any  one  is  not.  But  in  Powell  v.  Clearer^  2  Bra. 
C.  C.  504«  Lord  Tburlow  said  the  practice  had  been  so  ;  but  he 
doubted  whether  the  rule  had  ever  been  laid  down  so  largely. 

k  Comps  Rep.  61 4,  '  1  Vez,  45a 
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vrlio  wa35  abroad,  and  there  being  no  ptoof  about  him^ 

the  will  could  not  be  established:  on  the  other  side 

it  tiras  contended,  that  the  same  credit  was  to  be 

given  to  his  hand-WTpiting  as  tf  dead.    But  the  Lotd 

Chancellor  Hardwicke,  doubted  thereof,  and  said, 

^  ht  did  not  know  that  it  had  been  determined,  thai 

the  same  crt^it  was  to  be  given  to  the  hand-writing 

of  a  witness  beyond  sea,  as  if  ddad,  because  it  was 

tact  necessairy  to  ptcsume  the  imjKJSsibility  of  getting 

at   him,  and  he  was  apprehen«ve  fraud  might  be 

used.    It  ndt  being  J^vcd  thai  the  testator  puUish- 

ed  his  will  in  the  presence  of  the  other  witness,  but 

only  of  those  examined,  and  that  the  other  witness, 

mibscribed  in  their  presence,  it  stood  on  the  proof  of 

the  attestation.    If  the  witness  was  dead,  it  mi^ 

t>oSBibly  be  sufficient.    That  was  the  act  of  God,  and 

therefore  the  court  gaye  credit  te  his  hand-writing. 

But  in  this  case  you  may  have  a  commission  to 

examine  die  witness  beyond  sea." 

In  the  case  of  Lord  Carrihgton  v.  Payhe"*,  how- 
ever, a^  question  was  mad%,  whether,  one  of  the  wit- 
nesses to  the  will  being  abroad,  in  Jamaica,  it  wad 
necessary  to  send  out  a  commission  to  examine  him. 
His  hand-writing  was  proved;  and  th6  othel*  two 
witnesses  were  examined.  Lord  Alvanley,  thata  the 
Master  of  the  Rolls,  held  that  it  was  not  necedslify  to 
have  his  examination  ;  but  that  it  was  the  same  as  if 
he  icas  dead.    But  his  Hondur  seemed  to  found  this 

*  5  Vex.  Jan.  411. 
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resolution  on  the  submission  ef  the  heifj  who^  he 
observed,  did  not  make  a  point  of  it.  He  mentioned 
a  case,  however,  of  Mr.  Fitzherbert,  where  one  of  the 
witnesses  being  in  India,  it  was  held  not  necessary, 
but  very  dangerous,  to  send  the  original  will  abroad. 
And  where,  in  another  case  before  Lord  Chancellor 
Thurlow,  it  was  urged  that  one  of  the  witnesses  to 
the  will  was  abroad,  his  Lordship  said  %  he  doubted 
whether  the  rule  had  ever  been  laid  down  so  largely 
as,  that  the  will  could  not  be  proved,  without 
examining  aZ/  the  witnesses,  although  the  practice 
^     has  been  to  examine  all. 


Tbehmd-  This  rule  has  been   relaxed  in  other  instances, 

nrrhing  of  a 

witness,  who     Where,  to  have  ris^idly  adhered  to  it,  would   have 

nacethe  sab*      ,  *  *        o      j  '  . 

teripdonhas     imposed  impossibilities  upon  persons,  coming  into 

become  intanet 

Buy  be  proved,  equity  to  establish  these  instruments.  As,  where  a 
witness  to  a  will  of  real  estate  had  since  become  in* 
sane,  proof  of  the  hand-writing  of  such  witness  was 
allowed  *.  And  in  a  very  late  case  at  the  Rolls,  proof 
even  of  the  handrwriting  was  dispensed  with,  in  the 
case  of  an  old  will,  whicH  appeared  by  the  date  to 
have  been  made  30  years  before,  the  testator  having 
been  dead  above  20  years,  and  no  account  being  to 
be  obtained  of  one  of  the  subscribing  witnesses. 
The  haiid-writihg  of  two  of  the  witnesses  was  proved. 

^  In  die  cise  And  his  Honour  observed,  that  he  did  not  see  how  a 

or  an  old  will, 

wbere  no  ao  will  could  be  distinguished  from  a  deed  as  to  this 

coiiot  CIO    be 

ipven  of  a  wit*  poiut ;  only  that  the  former,  not  having  effect  till  the 

^efSy  proof  of  tbe 

hand-writing  s 

nu^bediipensed     .  g  Bio.  C.  C  504.  .     •  B«met «.  TsyloT,  9  Vti.  juo.  881- 
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death,  wanted  a  kind  of  authentication  which  the 
other  had.  That  was  from  the  nature  of  the  t^ubject. 
But  he  thought  the  proof  sufficient  in  that  case  ;  for 
in  a  late  case  (3)  in  the  Court  of  King's  Bench,  an 
inquiry  of  just  the  same  kind  was  held  sufficient, 
which  excluded  the  question*  In  that  case  they  had 
made  all  inquiry,  and  could  hear  nothing  of  the 
witness. 


PART  XVII. 


Personalty. 


WITH  respect  to  personal  estate,  except  the  will 
be  made  and  proved  according  to  the  forms  required 
by  the  19th,  20th,  and  21st  sections  of  the  statute, 
to  validate  the  nuncupative  testament,  or  where  it  is 


(5)  Canliff  v.  Sefton,  2  East.  iBS»  where^  in  an  action  upon  a 
bondy  evidence  was  offered  that  diligent  inquiry  had  been  made  after 
one  of  the  subscribing  witnesses,  at  the  places  of  residence  of  the 
obligor  and  obligee,  and  that  no  account  could  be  obtained  of  such  a 
person,  who  he  was,  where  he  lived,  or  of  any  circumstance  rebting 
to  him^  it  was  held  sufficient  to  let  in  proof  of  the  hand-writing  of 
the  oiher  svbicrlbing  mtneisy  who  had  since  become  interested  as 
administratrix  to  the  obligee,  and  was  a  plaintiff  on  the  record. 
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the  case  of  soldiers  in  actual  military  service^  (who, 
by  virtue  of  the  23d  section  of  the  said  statute,  may 
still  make  nuncupative  wills  without  the  necessity  of 
ot>serving  the  forms  to  which  nuncupative  testaments 
are  subjected  by  the  preceding  clauses^)  all  testa- 
mentary  dispositions  thereof  must,  since  tile  statute 
of  frauds,  be  in  writing. 

The  Ecclesiastical  Courts,  to  whose  jurisdiction  the 
establishment  of  personal  testaments  appertain,  re- 
quire no  ceremonies  in  the  publication  thereof,  or 
the  subscription  of  any  witnesses  to  attest  the  same. 
Swinburn  seems  to  have  considered  it  necessary, 
indeed,  that  a  testament  of  chattels  should  be  pub- 
lished in  the  presence  of  two  sufficient  witnesses  * ; 
and  Bracton^  appears  to  have  held  the  same  opinion ; 
or  rather,  according  to  Sir  William  Blackstone,  to 
have  copied  implicitly  the  rule  of  the  civil  law.  For 
it  is  not  to  be  doubted,  but,  that  a  will  of  personal 
estate,  if  written  in  the  testator's  own  hand,  though  it 
has  neither  his  name  nor  seal  to  it,  nor  witnesses 
jpresent  at  its  publication,  is  effectual,  provided  the 
hand-writing  can  be  sufficiently  proved*.  And 
though  it  be  written  by  another  person,  by  the 
testator's  direction,  without  even  having  been  signed 
by  the  testator,  if  it  can  be  shewn  to  have  been  made 
according  to  such  instructions,  and  to  have  received 

^  Vid.  Swiob.  on  Wilis,  pt.  K  sect.  3.      ^  Lib.  S.  c  26. 
«  Godol^»  O.  L.  p.  l.c2L 
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the  approbation  of  the  testator^  it  vrill  be  effectual  to 
pass  the  personal  estate'. 

The  proof  of  the  will  may  be  in  two  forms,  of  ?^j;^i  *^* 

which  one  is  called  the  vulgar  or  common,  the  other  •ndioiemnfoiia. 

is  termed  the  solemn  form  or  form  of  law.    If  the 

^ilt  be  not  contested,  the  executor  or  adnninistrator 

durante  minore  tstate^  or  durante  absentia,  or  cum 

testamento  annexe,  may  prove  it  by  his  own  oath,  or 

«s  it  is  said;  in  some  dioceses  in  York,  with  the  ad-^ 

ditional  eath  of  one  witness.,  before  the  ordinary  or 

bis  surrogate,     But  if  the  validity  of  the  will  be 

disputed,  it  then  becomes  necessary  to  prove  anci 

establish  the  will  in  the  solemfn  way,  or,  as  Swinburn 

expresses  it,  in  form  of  law ;  that  is,  per  testes,  in  the 

.presence  of  such  persons  as  would  be  interested  if 

the  deceased  had  died  intestate.     Two  witnesses 

mqst  thep  be  sworn  and  examined  upon  inferroga* 

lories  administered  by  the  adverse  party.    Between 

which  two  forms  of  proving  a  will,  there  is  a  sub^ 

stantial  difference  of  effect,  for  after  an  informal 

proof  the  executor  may  be  compelled  again  to  prove 

the  will  in  due  form  of  law,  which  may  be  incenve*- 

nient  if  the  witnesses  are  dead  in  the  mean  time.  The 

executor  may,  therefore,  if  he  please,  for  greater 

safety,  if  he  himself  have  an  interest  in  the  will,  elect 

to  have  the  will  proved  in  the  more  solemn  form  % 

and  in  such  case  he  must  cite  the  persons  who  would 

4  Umbery  «.  Matoo  and  Hide,  Comyna,  452.    Gilb.  Rep.  960. 

•  Bum.  EccL  L.  208. 
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be  interested  under  an  intestacy,  to  be  present  at  the 
probation  thereof.  If  th^  will  is  only  proved  in  the 
common  form,  it  may  at  any  time  within  30  years 
be  disputed^  but  if  the  solemn  form  be  pursued,  and 
no  adverse  proceedings  are  instituted  within  the  time  • 
limited  for  appeals,  the  will  is  liable  to  no  future 
controversy*. 

When  a  will  is  proved  by  the  probation  of  the 
.  more  formal  or  solemn  kind  above  alluded  to,  the 
civil  law  rule  of  establishing  all  proof  upon  the 
testimony  of  two  witnesses,  is  followed  in  our  Eccle-^ 
siastical  Courts.  And  such  witnesses  must  be  able,  at 
least,  to  depose,  that  the  testator  declared  the  writing 
produced  to  be  his  last  will  and  testament,  unless 
where  the  will  or  codicil  was  written  by  the  testator 
himself;  in  which  case,  as  has  been  above  observed, 

« 

the  validity  thereof  may  be  established  upon  proof  of 

the  hand-writing  only,  but  it  ought  to  be  by  the 

Of  the  general    evidcnce   of  such  as  have  seen   him  write*;  and 

ntceitity  for  two  » 

wiinesscs  to  though  this  cvideucc  ought,  in  general,  to  be  given 
in  the  Ecdeaas."  by  two  witucsscs,  yet,  if  there  be  one  subscribing 
"witness,  who  appears  to  attest  the  fact  of  the  identity 
of  the  will,  the  testimony  of  a  single  witness  is  said 
to  be  sufficient.  And  where  the  will  has  been  wholly 
written  by  the  testator,  and  there  are  corroborating 
circumstances,  the  clear  testimony  of  one  witness  has 
prevailed  in  the  spiritual  court.     The  general  neces-^ 

*  ... 

f  Godolph.  0.  L.  62.  «  4  Burn.  Eccl.  L.  SOT. 

^  See  the  case  of  Eagletoa  v.  Kin^stoo,  8  Vez.  jun.  438% 
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sity  for  the  evidence  of  two  vritnesses  is  borrowed 
from  the  Roman  law ;  the  m&xim  of  which  is^  that 
one  witness  alone  cannot  be  heard^  or^  in  other 
words^  is  no  witness  at  all'.  ''  Unius  responsio  testis 
omnino  non  audiatur  ( 1 )/' 

We  have  seen,  that  notwithstanding  the  rule  of  the 
Roman  law,  that  nemo  testis  esse  debet  in  propria 
causa,  legataries  were  permitted  to  give  evidence  in 
support  of  a  will,  upon  the  distinction  between  par- 
ticular and  universal  successors ;  but  by  the  practice 
of  the  Ecclesiastical  Courts  of  this  kingdom,  no 
legatee  can  be  received  to  give  his  testimony  to 
establish  a  will  of  personal  estate,  until  his  interest 
has  been  removed  by  his  receipt  of  the  value  of*  his 
legacy,  or  he  has  renounced  it  and  discharged  the 
txecutor. 


But  as  to  the  form  of  the  instrument  itself,  the  oftheibrmof 
Ecclesiastical  Courts  are  not  scrupulous.     A  memor- 


'iSee  the  case  oFThwaites  v.  Smith,  1  P«  Wms.  13. 


(1)  Cod.  4.  20.  9«  Where  the  Ecclesiastical  Court  proceeds  id 
a  matter  merely  spiritual,  or  confined  to  their  'own  jurisdiction,  no 
prohibition  lies,  if  their  proceedings  are  contnuy  to  common  Jaw  f  as 
if  they  refuse  the  testimony  of  one  witness.  But  if  they  disallow  the 
proof  of  a  temporal  matter,  by  one  witness,  though  such  temporal 
matter  be  incident  to  a  matter  within  their  jurisdiction,  a  prohibition 
lies  from  tMe  temporal  courts.  1  Show.  158, 172.  Shatter  v.  Friend^ 
and  s«e  H.  H.  C,  L.  Sth  edit,  and  the  note  (q)  liy  «be  Editor. 

o  % 
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tndum  or  scrap  pf  paper,  written  ^  by  a  person  in 
coiUemplation  of  death,  and  with  a  design  to  make  it 
Operative  after  that  event,  may  be  proved  in  that 
court  as  testamentary,  and,  if  so  received,  it  seems 
^^^^^^Jl^  a  court  of  equity  will  support  it.  A  string  of  ex- 
ticai Court* on   amples  might  be  cited  to  illustrate  this  observation; 

many  were  produced  in  the  case  of  Limbery  and 
Mason  v.  Hyde*;  among  which,  that  of  Loveday  v. 
Claiidge  is  strong  to  the  purpose. 

The  testator  intending  to  make  his  will,  pulled  a 
paper  out  ofhis  pocket,  and  wrote  down  some  things 
with  ink,  some  with  a  pencil,  and  though  it  had  no 
conclusion,  but  appeared  to  be  a  draft  which  he  in- 
tended afterwards  to  finish,  ( for  it  was  not  signed, 
but  had  at'  the  end  a  calculation  of  his  effects,  an  ac- 
count of  his  tea-table,  and  an  order  to  pay  a  divi- 
dend of  stocks;}  yet  it  was  held  to  be  a  wilh 

Thus  too,  in  a  case  where  a  woman  possessed  of 
*  considerable  real  and  personal  property,  wrote  a 
letter  to  an  attorney,  her  friend,  giving  him  an  ac- 
count how  she  would  dispose  of  the  same>  and  in  her 
Ignorant  way,  added,  "  please  not  to  put  this  rigma'' 
roll  in  till  I  Jind  it  Qorrect — this  ordy  hy  way  of 
memorandum  in  case  I  should  go  qff  suddenly.'* 
And  the  testatrix  survived  the  writing  of  that  letter 
three  or  four  months,    but  took  no  further  steps 

k  Vid.  Cox  V.  Basset,  8  Vez.  jun.  158. 

'  Com.  452.  and  see  Dovaiog  %h  TowDseadi  AjnUer  280.^92 


\ 
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therein.  Sir  George  Hay  was  of  opinion,  that,  under 
the  circumstances,  such  Jetter  could  not  operate  as 
the  will  of  the  deceased;  but  on  an  appeal,  the 
Court  of  Delegates  reversed  his  sentence. 

In  Cobbold  v.  Bowes,  a  gentleman  gave  instruc- 
tions to  his  attorney  to  prepare  his  will  for  the  dis- 
position of  his  real  and  personal  estate.  The  will 
was  accordingly  prepared;  settled  by  the  testator 
and  engrossed  for  execution  with  the  usual  clauses 
of  attestation.  This  will  was  of  considerable  length, 
and  at  the  left-hand  comer  of  each  sheet  of  paper 
was  the  word  'witnesses.'  Upon  the  death  of  the 
deceased,  the  will  was  found  with  his  name  sub- 
scribed to  each  sheet,  and,  opposite  to  the  seai,  on 
the  last  sheet,  but  not  witnessed.  Dr.  Calvert,  the 
then  judge  of  the  Prerogative  Court,  was  of  opinion, 
that  the  deceased,  ly  permitting  the  clause  of  aftes^ 
tation  to  remain,  had  bound  himself  down  to  a  for- 
pial  execution,  and  "therefore  pronounced  against  the 
Vill ;  but  on  appeal,  the  Court  of  Delegates  reversed 
such  sentence,  and  thereby  rendered  the  will  valid  - 
as  to  personal  property  (2). 

To  the  same  effect  was  that  of  Wright  v.  Walthoe, 
cited  in  Limbery  v.  Mason",  where  there  were  thre€ 

■  Com.  452. 


(2)  See  these  cases  more  at  large  in  a  note  by  the  Report( 
the  case  of  Matthews  v,  Wanier,  4  Vez.  jun.  2001 
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testamentary  schedules^  whereof  one  was  without 
date;  to  the  second  the  words  '  in  witness*  were 
subjoined ;  and  the  third  concluded  abruptly :  yet, 
being  written  by  the  testator,  they  were  declared  to 
be  his  will.  In  the  same  manner,  and  about  the 
same  time,  viz.  in  the  year  1711,  in  a  case  of  Wor- 
lick  V.  PoUett,  before  the  Delegates,  where  the 
testatrix  had  sent  for  a  person  to  make  her  will, 
and  given  him  instructions  for  the  same,  and  the 
will  was  accordingly  drawn,  read  to,  and  approved 
by*  her,  and  declared  by  her  to  be  her  last  will,  and 
three  witnesses  were  sent  to  see  her  execute,  the 
words  signed  and  sealed  being  already  written,  but 
,  she  died  before  any  pthev  execufion,  it  was  held  a 

good  will  before  the  Delegates,  who  affirmed  the  first 
sentence  whi6h  had  been  reversed  upon  an  appeal. 

And  again,  in  a  cause  of  Brown  v.  Heath,  deter«> 
mined  in  17Srl,  where  a  will  of  real  and  personal 
estate  was  prepared  in  order  to  be  executed,  though 
there,  were  several  blanks  in  it,  and  the  testator  died 
before  execution ;  yet  it  was  held  a  good  will  of  the 
personal  estate,  and  though  more  was  intended  to  be 
done,  yet  it  was  adjudged  that  it  should  be  gopd  for 
what  was  done. 

But  the  later  determinations  at  Doctors  Commons, 
seem  tending  to  establish  a  more  discriminative  doc- 
trine. It  now  appears  to  be  agreed,  that  if  a  testa- 
tor leaves  an  instrument,  which,  upon  the  face  of  it, 
(tarries  evidence  of  an  intention  in  the  framer  ta 
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perfect  it  by  some  further  solemnity,  which .  he 
died  without  having  superadded^  having  had  after- 
wards sufficient  time  and  health  and  recollection  to 
complete  it,  such  paper  may  be  inferred  not  to  have 
been  intended  to  operate  as  it  stood,  and  the  omis- 
sion to  perfect  it  may  ground  a  presumption  of  a 
change  of  mind  in  the  deceased.  Thu9,  in  a  late 
case,  where  a  person  had  written  a  paper,  purport- 
ing to  be  a  disposition  of  his  property,  to  which  a 
f lause  of  attestation  was  added,  but  not  filled  up, 
sentence,  as  I  am  informed,  was  pronounced  for  an 
intestacy  upon  an  inference,  from  this  omission^  of 
change  of  intention.  And,  where  another  person 
had  sealed  the  paper  propounded  for  a  will,  without 
signing  it ;  a  similar  determination  was  given  upon 
9  similar  ground. 

Griffin  v.  Griffin  (3),  determined  at  the  Commons 
a  very  few  years  ago,  was  decided  upon  the  same 
principles.  Richard  Griffin  executed  a  testamentary 
paper,  dated  27th  September  1777.  On  the  18th 
of  January  1789,,  he  began  a  paper,  and  having 
written  no  more  than  the  commencement  of  what  he 
meant  to  do,  being  called  away  to  dinner,  he  locked 
up  the  paper.  On  the  27th  of  the  same  month  he 
died  suddenly,  while  sitting  on  the  bench  as  a  justice 
of  the  peace.  The  questions  were,  whether  this  un« 
finished  paper  was  a  revocation  of  the  former  paper 


(S)  Cited  in  Matthews  v.  Warner,  4  Vez*  jun.  197.  note  (a) 
and  see  ex  parte  Fearon  5  VeZt  jun.  644, 
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executed  in  1777:  or,  whether  it  was  to  be  esta- 
blished substantively,  and  conjunctively  wifli  the 
former  paper.  It  was  determined,  that  the  unfinished 
paper  could  have  no  effect ;  the  testator  having  lived  ' 
eight  days  after  making  it,  in  health  and  capable  of  • 
business ;  and  not  having  concluded  it,  the  presum- 
tion  of  law,  even  if  there  had  been  no  other  paper, 
would  have  been^  that  he  never  meant  to  finish  it; 
or  that  it  was  intended  only  as  a  draft  for  considera* 
tion ;  and  the  case  was  still  stronger  as  there  was  an 
executed  paper. 

The  same  doctrine  is  recognized  by  Lord  £ldon> 
in  the  late  case  of  Coles  v,  Trecothic',  who  thus  ex- 
{)resses  himself  on  the  point:  ''  The  observation  is 
just,  that  as  to  personal  estate,  if  it  appear  upon 
the  will,  that  something  more  was  intended  to  be 
done,  and  the  party  was  not  arrested  by  sickness 
or  death,  that  is  not  held  a  signing  of  the  will."' 
Of  ttic  priBcipic  It  seems,  therefore,  to  be  now  understood,  that  not 

on  which  the  ^  i  •  i  -^        • 

Courts  act  in     cveri/  sciap  of  paper  which  a  man  writes  in  con- 
i^Tn^nfoi^  templation  of  death,    making  mention  of  intended 
mfBtaxy. '****'  dispositions  of  his   personal  property,    will  be  re- 
ceived in  the  Ecclesiastical  Court  as  testamentary; 
'   but  it  must  appear,  and  that  from  the  paper  itself, 
and  not  from  extrinsic    evidence,    that   the  writer 
intended  the  paper  to  operate  as  it  stood  when  it 
was  written,  without  contemplating  any  farther  act 
to  be  done  to  give  to  it  its  perfection  and  fiill  au- 

■  9  Vez.  jao.  249. 
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thetiticity;  and  this  intention^  every  such  paper,  if 
it  contains  dispositions  of  personal  property  pro- 
npectively  to  the  decease  of  the  party,  will  be  held 
to  import,  unless  by  its  mode  of  expression  or 
manner  of  execution,  it  discloses  a  suspended  in<^ 
tention  in  the  party  framing  it. 

It  seems  hardly  necessary  to  say,  (the  proposition 
being  implied  in  what  has  gone  before, }  that  the 
paper  must  appear  to  be  written  with  the  actual  de- 
sign of  disposing  after  death  of  the  property  in 
question.      There  must  be   the   animus    testandi, 
which  is  rendered  in  the  Touchstone*,  by  the  ex- 
pressions of  "  a  mind  to  dispose — a  firm  resolution 
and  advised  determination  to  make  a  testament;  for 
it  is,  says  that  book,  the  mind  not  the  words  which 
doth  give  life  to  the  testament/*    Therefore,  conti- 
nues the  same  author,  "  if  a  man  rashly,  unadvisedly, 
incidentally,  jestingly,  or  boastingly,   and  not  ser 
riously,  write  to  say,  that  such  a  one  shall  be  his  ex- 
ecutor, or  have  all  his  goods,  or  that  he  will  give  to 
touch  a  one  such  a  thing;    this  is  no  testament,  nor 
to  be  regarded."    Upon  the  whole,  therefore,  the 
mind  and  intention  seems  to  be  every  thing — the 
manner  nothing.     Insomuch,  that  if  a  testator,  by  ^ 
paper,    subsequent  to    his  will,    says   he  has  be- 
queathed personal  property,  which  in  fact  he  has 
hot  bequeathed,  the  paper  may  be  proved  as  testa- 
mentary, and  the  property  may  pass  by  if*.    And 

*  ^ 

^  iOfc  r  «  Vez.  jun.  SJ7. 
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even  an  indorsement  on  a  note^  "  I  give  this  note 
to  A."  it  is  said  may  be  proved  as  testamentary''. 
But  it  is  worthy  of  observation^  that  where  a  testator 
had  left  five  testamentary  papers^  inconsistent  with 
each  other^  apd  probate  of  all  had  been  granted  Jn 
the  Spiritual  Courts  Lord  Eldon  lamented  that  there 
was  no  solemnity  necessary  for  personal  estate^  and 
that  he  thought  it  would  be  expedient  to  apply  the 
provisions  of  the  statute  of  frauds  to  p^rson^l 
estate'- 

ofiraiieii{Mrtiv«       Nuncupative  revocations  of  personal  wills,  delibe^ 
Willi  and  WTO.    y^^jy^iy  made  and  solemnly  executed,  were  likewise 

an  object  of  special  prohibition  by  the  legislature 
in  the  statute  of  Car.  2,  which,  in  the  32d  sec<* 
tion  has  enacted,  that  "  no  will  in  writing,  concern^ 
ing  any  goods  or  chattels,  or  personal  estate,  shall 
be  repealed,  nor  shall  any  clause,  devise,  or  be- 
quest therein  be  altered  or  changed,  by  any  words^ . 
or  will  by  word  of  mouth  only,  except  the  same  be^ 
in  the  life  of  the  testator,  committed  to  writing,  and 
after  the  writing  thereof  read  unto  the  testator,  andl 
atlowed  by  him,  and  proved  to  be  so  done  by  three 
witnesses  at  least/' 

A  remarkable  case*,  which  happened  in  Lord  Not- 
tingham's time,  has  been  said,  to  have  given  rise  to 

t  4  Vez.  jun.  565.  Chaworth  v.  Beech,  and  see  S  Vez.  jun.  160. 
'  5  Vez.  jun.  2S0.  Beauchamp  v.  Lord  Hardwicke,  4  Vez.  jun. 
208. 
*  Vide  Matthews  v.  Warner,  4  Vez.  jun.  196.  aote  (a). 
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this  clause.  Mr.  Cole,  at  an  advanced  age,  married 
a  young  woman,  who,  during  his  life,  did  not  con^ 
duct  herself  with  propriety.  After  his  death,  she  set 
up  a  nuncupative  will,  said  to  be  made  in  extrefnis, 
by  which  the  whole  estate  was  given  to  her,  in  op- 
position  to  a  written  will  made  three  years  before  the 
testator's  death,  giving  3000 Z.  to  charitable  uses.  . 
The  nuncupation  was  proved  by  nine  witnesses. 
Upon  the  appeal  to  the  Delegates,  from  the  sen- 
tence of  the  Prerogative  Court  in  favour  of  the 
written  will,  Mrs.  Cole  offered  to  go  to  a  trial  at 
law  in  a  feigned  action^  submitting  to  be  bound  by 
the  result.  Upon  the  trial  at  the  bar  of  the  court  of  • 
King*s  Bench,  it  appeared,  that  most  of  the  witnesses 
for  the  nuncupation  were  perjured ;  and  that  Mrs. 
Cole  was  guilty  of  subornation.  After  that,  she  ap* 
plied  for  a  commission  of  review,  which  was  refused; 
and,  upon  that  occasion.  Lord  Nottingham  said,  *^  t 
hope  to  see,  one  day,  a  law,  that  no  written  will 
shall  be  revoked  but  by  'writing.** 

Positive  dispositions  by  nuncupative  testaments  are 
not  laid  by  the  statute  under  the  same  restraint  in 
respect  to  writing,  but,  as  Sir  William  Blackstone 
observes*,  the  legislature  has  provided  against  frauds 
in  setting  up  nuncupative  wills,  by  so  numerous  a 
train  of  requisites,  that  the  thing  itself  has  fallen 
into  disuse ;  and  is  hardly  ever  heard  of  but  in  the 
•nly  instance  where  favour  ought  to  be  shewn  to  it, 

<  Comm.  2  toL  500. 
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when  the  testator  is  surprized  by  sudden  and  violent 
sickness.  The  testamentary  ivord^  must  be  spoken 
with  an  intent  to  bequeath^  and^  as  the  same  learned 
writer  observes^  not  in  any  loose  idle  discpurse ;  for 
be  must  require  the  bye-standers  to ,  bear  witness  of 
such  his  Intention.  The  will  must  be  made  at  home 
or  among  his  family  or  friends^  unless  by  unavoid- 
able accident,  to  prevent  impositions  fh)m  strangers. 
It  must  be  in  his  last  sickness ;  for  if  he  recovers^  he 
may  alter  his  dispositions,  and  has  time  to  make  a 
written  will.  It  mist  not  be  proved  at  too  long 
a  distance  from  the  testator's  deaths  lest  the  words 
should  escape  the  memory  of  the  witnesses ;  nor 
yet  too  hastily  and  without  notice^  lest  the  family 
ef  the  testator  should  be  put  to  inconvenience  or 
surprize.  To  which  we  may  add^  that  no  such  will  is 
available^  where  the  estate  thereby  attempted  to  be 
bequeathed  exceeds  the  value  of  301. 

By  perusing  the  clause  at  the  head  of  the  chapter^, 

or  in  tht  statute  at  the  end  of  the  volume^  standing 

first  in  the  appendix^  the  reader  will  at   once  be 

possessed  of  all  that  relates  trf  this  subject;  and  by- 

ef the  qtiiiifi.    referring  to  the  2  Ann,  c.  16.  he  will  find  it  thereby 

Bcstet to  esu'     enactcd,  that  "  all  such  witnesses  as  are  and  ought 

tive  tcittiiicor'  to  be  allowcd  to  be  good  witnesses  upon  trials  at  law, 

by  the  laws  and  customs  of  this  realm,  shall  be 
deemed  good  witnesses  to  prove  any  nuncupative 
will.  Or  any  thing  relating  thereto/* 

And  of  the  dc-       It  18  to  be  remarked^  that  the  words  in  this  clause 

{ree  of  cfideoce. 


aTe>  that  ^  no  nuncupative  vill  shall  be  goocl^  that  is 
not  proved  by  the  oathi  of  three  witnesses  at  the 
least,  that  were  present  at   the  making  thereof; 
whereby  the  construction  is   excluded,  which,  we 
have  seen,  has  allowed  the  publication  of  a  written 
will  of  lands  to  be  established  by  the  proof  of  any 
one  of  the  three  subscribing  witnesses.    Dr.  Shall** 
mer%  by  will  in  writing  gave  2002.  to  the  parish  of 
St.  Clement  Danes :  and  afterwards,  Prew,  the  reader^ 
coming  to  pray  with  him,  his  wife  put  him  in  mind 
to  give  2002.  more  towards  the  charges  of  building 
their  church  :  at  which,  though  Dr.  Shallmer  was  at 
first  disturbed,  yet  afterwards^  he  said  he  would  give 
it,  and  bid  Prew  take  notice  of  it;  and  the  next  day 
bid  Prew  remember  what  he  had  said  to  him  the  day 
before,  and  died  that  day.    Within  three  or  four 
days  after,  the  Doctor's  widow  put  down  a  memo* 
randum  in  writing  of  the  said  last  devise,  and  so  did 
her  maid ;  Prew  died  about  a  month  afterwards,  and 
amongst  his  papers  was  found  a  memorandum  of  his 
own  writing,  dated  three  weeks  after  the  Doctor's 
death,  of  what  the  Doctor  said  to  him  about  the  2001. 
and  purporting  that  he  had  put  it  in  writing  the 
same  day  it  was  spoken ;    but   that  writing  which 
was  mentioned  to  be  made  the  same  day  it  was 
spoken,  did  not   appear,^;  and  diese  memorandums 
did  not  expressly  agree. 

About  a  year  afterwards,  on  the  application  of  the 

Fhillips  «.  the  Parish  of  St.  Clement  Danei,  1  Eq.  Ca.  Abr. 
40*» 
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parish  to  the  Commissioners  of  Charitable  Uses,  and 
their  producing  these  memoranduhis  and  proofs  by 
Mrs.  Shallmei'  amd  het  maid,  they  decreed  the  260  /. 
But  oh  exception  fakfen  by  the  executors,  the  decree 
ifras  discharged  of  this  200?.  slnd  the  Lord  Chan- 
cellor held  It  not  g6od,  bedause  it  was  not  proved 
by  the  ^ath  of  three  i^itnessest  for  though  Mrs. 
Shallmer  and  her  maid  had  made  proof,  yet  Prew 
was  dead,  and  the  statute  in  that  branch  requires  not 
only  three  to  be  present,  but  that  the  proof  ^all  bc^ 
by  the  oath  of  three  witnesses* 

And  by  force  of  the  21st  section,  until  ptob^t6 
has  been  obtained  of  a  nuncupative  will,  it  cannot  b6 
set  up  in  pleading  against  the  administrator,  as  ap^ 
pears  by  the  case  of  Verhorn  v.  Brewen%  where  ail 
administrator  brought  a  bill  to  discover  and  have  an 
account  of  the  intestate's  estate  ;  and  the  defendant 
pleaded,  that  the  supposed  intestate  made  a  nuncupa^ 
tive  will,  and  another  person  executor ;  to  whom  he 
was  accountable,  afnd  not  to  the  plaintiff^  as  ad- 
ministraitor.  But  it  was  decreed^  that  though  there 
were  such  a  nuncupative  will,  yet  it  was  not  pleadable 
against  an  administratOF:before  it  was  proved. 


or  aiurUw  a         It  is  clear  from  what  has  been  already  shewn,  that 
^nuncupative     uo  nuucupative  disposition,  though  made  and  pub- 

lished  with  the  due  formalities  prescribed  by  the 
19th  and  20th  sections,  can  make  any  alteration  in  a 
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written  will,  by  reason  of  the  restriction  in  thi* 
"particular  contained  in  the  22d  clause  of  the  statute. 
Yet  if  a  legacy  given  by  a  written  will  has  lapsed, 
or  was  void  for  some  legal  objection,  such  legacy 
might  be  the  subject  of  a  nuncupative  disposition. 
Thus,  where  one  G.  S.(4)  on  the  2d  of  September, 
1679,  made  his  will  in  writing,  and  appointed  £.,  his 
wife,  his  executrix,  and  gave  all  the  residuum  of  his 
estate,  after  some  legacies  paid,  to  her,  and  the  wife  , 
died  in  the  testator's  life-time,  who  afterwards  made 
a  nuncupative  codicil,  and  gave  to  another  all  that  he 
had  given  to  his  wife,  and  died;  and  the  single 
question  was,  whether  this  nuncupative  codicil  was 
allowable,  notwithstanding  the  22d  section  of  the 
statute  of  frauds,;  \i  was  resolved  by  Sir  Hugh 
Wyndham,  Justice,  Sir  Thomas  Raymond,  and  several 
civilians  joined  in  the  commission,  that  the  nuncupa- 
tive  codicil  was  good ;  for,  by  the  death  of  the  wife 
before  the  testator,  the  devise  of  the  residue  was 
totally  void,  and  so  there  was  no  will  as  to  that 
part. 

The  nuncupative  codicil  was,  therefore,  in  the  fore- 
going case,  a  new  disposition,  as  to  so  much,  because       ^ 
there  was  no  will,  its  operation  being  determined.  And 
it  was  objected,  that,  by  the  same  reason,  if  any  pari  of 
a  will  in  writing  was  made  by  force  or  fraud,  the  thing 


(4)  Sir  Thomas  Raymond*  $S4.  before  the  Delegates  at  Ser- 
jeaat's  Ino,  December  %  1679. 
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go  given  and  specified  in  that  part,  may  be  devised 
by  a  nuncupative  codicil,  and  so  the  will  might  be 
altered  contrary  to  the  words  of  the  statute:  btit  it 
was  answered  by  the  Court,  that  if  such  part  of 
a  Fill  ^^  so  obtained,  it  was  no  part  of  the  will,  and 
«o  such  codicil  would  be  no  alteration  of  what  was 
not,  but  would  be  an  original  will  for  so  much. 
And  they  further  said,  that  if  A.  be  possessed  of  an 
estate  of  1000/.  and  by  will  in  writing,  gives  a  part 
of  it  as  500/.  to  B  he  might  give  the  residue  by  a 
nuncupative  will,  so  as  he  did  not  change  the  ex- 
ecutor. 

It  has  been  held,  that  a  disposition,  not  valid  a* 
a  nuncupative  will,  for  want  of  the  observance  of 
thfe  formalities  required  by  the  statute,  may  be 
supported  as  a  trust  in  equity.  The  ca.se  cited  in 
support  Qf  i*hi.ch  proposition,  is  that  of  Nab  v.  Nab', 
where  a  daughter,  having  deposited  180/.  in  the 
hands  of  her  mother,  made  her  will,  and  gave  several 
legacies,  and  made  her  mother  executrix,  but  took 
no  notice  of  the  180/.;  but  afterwards,  by  word  of 
mouth,  desired  her  mother,  if  she  thought  fit,  to  give 
the  180/.  to  her  niece ;  and  on  a  bill  filed  by  the 
niece  for  this  sum,  it  was  proved  in  the. cause,  for 
the  plaintiff,  that  the  daughter,  after  making  the 
■will,  had  said,  she  had  left  her  niece  ISO/,  as  a 
legacy,  but  the  parol  declaration  of  the  daughter 
appeared  only  by  the  answer  of  the  mother  upon 
oath. 

T  10  Mo<L  40S.  Gilb.  Eq.  Ktf.  146. 
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It  was  agreed^  that  this  was  not  good  as  a  nuncu- 
pative will,  being  above  30^  and  not  reduced  into 
writing  within  six  days  after  the  speaking,  as  the 
statute  of  frauds  requires.  But  the  mother  was 
decreed  to  be  a  trustee  for  the  niece.  I  find  no 
other  case  that  comes  up  to  this  doctrine^  and> 
perlhaps  the  courts  will  not  hereafter,  if  the  point 
should  arise,  be  disposed  to  be  guided  by  a  single 
precedent,  so  opposite  to  that  feeling  of  regret 
which,  of  late,  they  uniformly  express  in  being 
forced  into  a  departure  from  the  plain  and  whole- 
some provisions  of  the  statute,  by  the  stress  of 
authorities. 

By  the  23d  section  of  this  statute,   soldiers   in  of  soldiers*  and 

^      1       .,.^  .  1  •  1  teai&eii*s  mils. 

actual  military  service,  and  manners  and  seamen  at 
sea,  are  excepted  out  of. the  clauses  restraining 
the  testamentary^  power,  in  respect  to  personal  estate. 
Soldiers  may  still,  therefore,  make  nuncupative  wills,  '  ' 
or  revocations  of  personal  estate,  and  dispose  of 
their  goods,  wages,  and  other  chattels,  without  tH|e 
forms  required  by  the  law  in  other  cases.  And 
by  statute  5th  William  3.  c.  21.  sect.  6.  the  pro- 
bate of  any  common  soldier,  was  and  continues  to 
be  exempted  from  the  duties  imposed  by  that  act. 
With  respect  to  seamen,  however,  the  power  of 
making  nuncupative  wills  left  to  them  by  the  statute 
of  frauds  in  the  unfettered  state  in  which  it  stood 
previous  to  that  statute,  has  been  laid  under  re- 
^nrictive  provisions  by  subsequent  statutes,  for  their 
better  security  and  protection  against  fraud  and  ttor 
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p69ition«  The  regulations  which  regard  thisi  object 
ivill  be  found  in  the  abstracts  of  the  statutes^  26 
Geo.  3.  c^p.  63.  and  32  Geo  3.  cap.  34.  subjoined 
to  this  volume^  for  the  convenience  of  reference 
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THfi  progress  and  changes  of  the  law  under  the 
various  provisions  by  statute^  in  respect  to  gifts  in 
mortmain^  ^  deserve  to  be  distinctly  treated  of  in  a 
work  upon  wills  and  testaments. 

statutetof  ^  gift  in  mortmain,  was  a  phrase  signifying  a 

donation  of  lands  or  tenements  to  corporation^,  sote 
or  aggregate,  and  implying  that  by  such  a  gift  as 
well  the  fruits  of  tenure  due  for  such  property  to 
tl^js  Lord  of  the  fee^  as  the  services  due  out  of  such, 
fees  for  the  defence  of  the  realm,  became  extin- 
guished and  lost,  and  the  lands  were  as  unpro* 
ductive  as.if  they^iere  in  "the  hands  of  a  dead  man. 
By  Magna  Charta  it  was  therefore  provided,  that  "  it 
should  not  be  lawful  for  any  one  to  give  his  lands  to 
any  religious  house,  and  to  take  thtr  same  again 
to  hold  of  the  same  house ;  nor  should  it  be  lawful 
to  any  house  of  religion  to  take  the  lands  of  any,  and  * 
to  lease  the  same  to  him  from  whom  they  received  it 
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And  if  any  from  thenceforth  i^hould  give  his  lands  to 
liny  religious  houses  and  thereupon  be  convict^ 
the  gift  should  be  utterly  void,  and  the  land  should 
ai^crue  to  the  Lord  of  the  fee." 

A  great  manjr  subsequent  statutes  became  neces- 
sary  to  defeat  the  devices  of  the  ecclesiastics^ 
(who>  in  early  times^  were  the  persons  most  learned 
in  the  law, )  to  elude  restraints  which  went  in  a  great 
measure  to  cut  up  the  source.^  of  their  wealth  and 
abcumulations.  Thus  the  statute  de  religiosis,  7  £d. 
1.  St.  2.  after  reciting  the  prevailing  artifices  whereby 
the  former  prohibition  had  been  evaded,  ordained 
that  *^  no  person,  religious  or  other,  whatsoever  he 
be,  should  buy  or  sell  any  lands  or  tenements  under  ^ 
the  colour  of  gift  or  lease,  or  receive  by  reason  ef 
any  other  title,  whateoever  it  be,  or  by  ^ny  other 
craft  or  engine,  lands  or  tenements,  under  pain  of 
forfeiture  of  the  same/'  But  this  statute  bdng 
held  to  extend  only  to  gifts,  alienations,  and  other 
conveyances,  the  ecclesiastics  evaded^  it,  by  pretend- 
ing title  to  the  land  which  they  were  desirous 
of  obtaining,  and  so  recovering  it  in  an  action^  by 
collusion  with  the.tenant*.    Bv  the  I3th  Ed.  1.  c.  32. 

m 

they  were  precluded  from  acquiring  lands  by  pur* 
chase,  gift,  lease,  or  recovery  ;  whereupon  they  re- 
sorted to  the  method  of  causing  the  lands  to  be  con- 
veyed to  other  persons  and  their  henrs,  to  the  use  of 
them  and  t^eir  successors ;  which  answered  for  some 
time,  till  by  the  statute  15  Ric.  9.  c.  5.  this  was  also 

•  9  IiMt.  7«. 
-  » 8 
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enacted  to  be  mortmain,  and  within  the  forfeiture  of 
the  statute  de  religiosis.  But  as  the  statute  of  Rich* 
ard  was  held  only  to  extend  to  corporations,  the 
statute  23  H.  8.  c.  10.  carried  the  prohibition  to 
parish  churches,  chapels,  guilds,  fraternities,  com- 
monalties, companies,  or  brotherhoods,  without  cor- 
poration. 

But  it  still  continued  to  be  held^  that  lands 
might  be  given-  to  ^ny  persons  and  their  heirs, 
for  the  finding  of  a  preacher,  maintenance  of  a 
school,  relief  of  maimed  soldiers,  sustenance  of 
poor  people,  reparation  of  churches,  highways, 
bridges,  causeways,  discharging  the  poor  inhabit- 
ants of  a  town  of  common  charges,  for  the  making  of 
a  stock  for  poor  labourers  in  husbandry  and  poor 
apprentices,  and  for  the  marriage  of  poor  virgins,  or 
for  any  other  charitable  uses.  And  it  was  further 
held,  that  by  obtaining  proper  licences  from  those 
who  would  be  entitled  to  the  forfeiture  ( 1 ),  alienations 
in  mortmain  might  still  be  made,  as  appears  from  the 

*  1  Rep.  26. 


( 1 )  These  grants  in  mortmain  were  never  avoided  so  as  to  let  in 
the  heirs  at  law;  but  the  title  by  the  forfeiture  was  given  to  the  King 
or  the  mesne  lords.  The  Statute  of  Wills,  32  H.  8.  c  1.  gave  a 
general  power  of  devising,  but  the  explanatory  act,  34*  H.  9.  c.  5. 
excepted  corporations;  so  that  devises  to  corporations  vrcre  void, 
and  could  not  be  dispensed  with  by  ticeiue;  and  by  consequence  let  in 
the  hcin  ^rom  the  passing  of  the  stat.  of  S4  H.  8.  c.  5.  to  the  43 
£L  c.  4.  except  where  there  happened  to  be  a  custom  for  devising  in 
mortmain.    See  the  Year  Book*  4&  £d.  3. 26. 
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preamble  of  the  stat.  de  religiosis*.  The  Kings  of 
England  for  the  most  part  grounded  their  pretensions 
to  this  power  of  licensing  on  the  right,  asserted  by 
them  to  be  inherent  in  the  crown,  to  dispense  with 
Acts  of  Parliament:  which  dispensing  power  was 
found  to  produce  such  dangerous  consequences  in 
the  exercise  thereof  by  James  II.  that  in  the  first 
year  of  the  reign  of  William  it  was  enacted,  that 
no  dispensation  by  non  obstante  to  any  statute 
should  be  allowed,  but  that  the  same  should  be 
held  void  and  of  none  effect,  except  a  dispensation 
be  allowed  in  such  statute"*.  But  by  the  subsequent 
statute  7  and  8  William  S.  c.  37.  power  to  licence  in 
mortmain  was  expressly  given  to  the  crown,  and  the 
2d  and  3d  Anne,  c.  11.  enabled  any  person,  by  deed 
enrolled,  to  give  to  the  corporation  for  augmenting 
the  maintenance  of  the  poorer  clergy,  lands  or  goods^ 
without  licence. 

By  the  43  El.  c.  14.  special  provision  was  made  by 
Commissioners^  to  be  named  by  the  Lord  Chancellor 
or  Chancellor  of  the  dutchy  of  Lancaster,  within 
the  county .  palatine,  to  enquire  by  the  oaths  of 
twelve  men  into  all  charitable  gifts  and  appoint- 
ments, and  the  management  and  application  of  them^ 
and  to  make  orders  and  decrees  concerning  iheir  ad- 
ministration :  which  statute  was  construed  to  supply 
all  defects  of  assurances,  where  the  donor  was  of  a 
capacity  to  dispose,  and  had  an  estate  in  any  way 
disposeable  by  him  :  as  if  a  copyholder  disposed  of 

*  ^  Insu  74.  and  see  the  statutes  18  Ed.  3.  St.  3.  c.  3.    17  Car. 
2.  c.  3. 
<  4  Hawk.  P.  C.  348.    Harg.  Co.  Litt.  120.  n. 
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copyhold  lands  to  a  charitable  use^  without  surrender^ 
or  tenant  in  tail  conveyed  without  fine,  or  a  re- 
version was  granted  without  attornment,  all  such 
like  defects  were  supplied  by  this  statute,  and  consi- 
dered as  good  by  way  *of  appointnient(2). 

chtritabie  gifts';      The  Court  of  Chancery  will,  however,  relieve 

nvour  shewn  to  -^ 

them.  by  original  bill  upon  a  gift  to  charitable  uses  withm 

the  statute ;  and,  proceeding  on  the  principle  of  the 
statute,  has  shewn  great  favour  to  charitable  donations. 
Thus  a  legacy  given  generaUjf  to  a  public  charity  has 
been  considered  as  sufficiently  certain,  and  the  exe- 
cutors have  received  the  directions  of  the  Court  as  to 
the  disposal  of  it*.  And  where  a  charge  of  1000/. 
on  a  manor  was  to  be  applied  to  such  charitable  uses 
as  the  testator  had  by  writing  under  his  hand  di- 
rected, equity  supported  the  bequest,  though  no 
such  writing  was  found'.  Thus  also  where  there 
was  a  gift  of  the  residue  of  personal  estate  to  such 
charitable  uses  as  the  executor  should  appoint, 
though  the  executor  died  in  the  life-time  of  the 
testatrix,  the  devise  was  carried  into  effect^.     And  a 

•  1  Bro*  C.  C.  15.  Wtdmore  f^.  the  GoTemort  of  Queen  Asa's 
bounty. 

^  1  Vera.  224.  Attornej  General  o.  Syderfin. 
s  S  Bro.C.  C..517.  Moggridgc  v.Thackwell. 


(2)  That  derisea  to  corporations  were  under  that  statute  consi- 
dered good  by  way  of  appointment  See  Hob.  186.  Moor,  888. 
1  Ler.  284.  But  note  that  the  words  *  limit  and  appoint*  in  the 
sutuie  did  not  cany  the  legal  estate,  but  operated  only  as  a  gift  of 
the  utile  domiaiiunt  to  bind  the  leg^  estate  in  the  hands  of  the  heir. 
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devise  to  charitable  uses^  declaring  no  use^  has  been 
supported;  in  which  case  the  King  appoints  under 
his  sign  manual '^.  So  also  where  the  charity  has 
been  against  the  policy  of  law^  the  same  prerogative 
holds  ;  as  where  it  was  to  establish  a  jesuba  to  teach 
the  Jewish  religion*;  or  to  educate  poor  children 
in  the  Roman  Catholic  faiths    And  where  a  charity  ^ 

has  been  so  given  as  that  there  can  be  no  objects  of 
it,  it  seems  that  the  Court  will  order  a  different 
scheme  to  be  laid  before  it*.  Thus  where  a  trust 
was  created  for  the  propagation  of  the  Christian 
religion^  among  the  natives  of  New  England^  there 
being  no  infidels  to  convert  within  the  intended 
limits^  and  the  colleges  which  were  appoiuted  to 
administer  the  charity  having  become  subject  to 
a  foreign  power,  the  master  was  directed  to  pro- 
pose a  plan  de  novo  for  the  application  of  the 
produce  of  the  estates  according  to  the  general 
intentions  of  the  testator".  Thus  also^  upon*the  same 
principle  of  favour,  where  a  residue  of  personalty  is 
left  to  charitable  uses,  which  proves  to  be  more  than 
sufficient  for  the  object,  if  it  appear  to  be  the  testa- 
tor's intention  to  dispose  of  the  whole  surplus  that 
way,  the  remainder  will  be  applied  tp  similar  pur- 
poses".    The  Court  is  also  very  indulgent  to  charity 

*  AmUer  712,  Attorney  General  v,  Herrick. 
1  Ambl.  228.  Da  Costa  v.  De  Pas.  Reg.  lib.  A.  1754,  fol.  309. 
k  7  Vez.  Jun.  490.  Cary  v.  Abbot. 
'  3  Bro.  C.  C.  166.  Attorney  Oenerai  v.  Oglander. 
»  3  Bro.  C.  C.  171.  Attorney  General  v.  the  City  of  London. 
■  3  Bro.  C.  C.  3^3.  Attorney  General  v.  the  Earf  of  Winchd- 
'         «iea.    See  this  doctrine  of  cy  pres  as  appSed  to  the  execution  of  a  ^ 
«baritable  ate»  where  the  express  object  fidls,  m  7  Vez«  Jun.  924* 
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cases  in  matters  of  form.  Thus  where  the  infor- 
mation prays  a  wrong  relief,  the  Court  will  give 
such  relief  as  will  do  justice",  and  holds  out  its 
assistance  to  charities  under  circumstances  in  which 
it  would  not  give  relief  in  ordinary  cases',  and  often 
gives  the  relators  costs  beyond  the  taxed  costs'*. 

Salute  of  Geo.  1.      The  Statute  9  Geo.  2.  c.  36.  enacts,  ^'  that  from  the 
main  Act.        Junc  24,  1736,  no  manors,  lands,  tenements,  rents, 

advowsons,  ^or  other  hereditaments,  corporeal  or  in- 
corporeal whatsoever,  nor  any  sum  or  sums  of  mo* 
ney,  goods,  chattels,  stocks  in  the  public  funds 
securities  for  money,  or  any  other  personal  estate 
whatsoever,  to  be  laid  out  or  disposed  of  in  the 
purchase  of  any  lands,  tenements,  or  hereditaments, 
shall  be  given,  granted,  aliened,  limited,  released^ 
transferred,  assigned,  or  appointed,  or  any  ways 
conveyed  or  settled,  to  or  upon  any  person  or 
persons,  bodies  politic  or  corporate,  or  otherwise, 
for  any  estate  or  interest  whatsoever,  or  any  ways 
charged  or  incumbered  by  any  person  or  per- 
sons whatsoever,  in  trust  or  f6r  the  benefit  of 
any  charitable    uses    whatsoever;  unless  such  gift, 

and  set  Digest  xxxiii.  Tit.  2.  de  usu  et  usnfructu  legatonun.  Bishop 
of  Hereford  v.  Adams.  11  Vez.  Jun.  367.  Attorney  General  t7. 
Whitely. 

*>  1  Vez.  12. 43.  413»    11  Vez.  Jun.  247. 

P  1 1  Vez.  Jun.  367.    And  as  to  the  exteqt  and  comprehension 
of  the  term  *  charity'  in  a  proper  legal  sense,  and  what  descrip- 
tion of  objects  are  brought  within  the  same  indulgence,  see  1(X 
Vez.  Jun.   522.  Morrice  v.  Bishop  of  Durham,  and  the  case  of- 
Downing  College,  in  Wilmot's  opinions  and  judgmenu,  * 

«  7  Vez.  Jun.  425. 
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conv^aiice,  appointment,  or  settlement  of  any 
such  lands,  tenements,  or  hereditaments,  .sum  or 
sums  of  npcney,  or  personal  estate  (other  than 
stocks  in  the  public  funds)  be  made  by  deed,  in- 
dented, sealed,  and  delivered,  in  the  presence  of  two 
or  more  credible  witnesses,  twelve  calendar  months 
at  least  before^  the  death  of  such  donor  or  grantor, 
(including  the  days  of  the  execution  and  death)  and 
be  enrolled  in  his  Majesty's  High  Court  of  Chancery, 
within  six  calendar  months  next  after  the  execution 
thereof;  and  unless  such  stocks  be  transferred  in  the 
public  books  usually  kept  for  the  transfer  of  stocks, 
six  calendar  months  at  least  before  the  death  of  such 
grantor  or  donor,  (including  the  days  of  the  transfer 
and  death)  and  unless  the  same  be  made  to  take 
effect  in  possession  for  the  charitable  use  intended, 
immediately  from  the  making  thereof,  and  be  without 
any  power  of  revocation,  reservation,  trust,  condition, 
limitation,  clause,  or  agreement  whatsoever,  for  the 
benefit  of  the  donor  or  grantor,  or  of  any  person  or 
persons  claiming  under  him."  And  by  the  3rd 
section,  all  gifts  or  transfers  made  in  any  other  man- 
ner or  form  than  is  directed  by  tRis  statute,  arp  de- 
clared to  be  void.  By  the  2nd  section,  gifts  or 
transfers  for  valuable  consideration  actually  paid, 
and  bona  fide  made,'  are  excepted.  The  4th  section 
provides  that  the  Act  shall  not  extend  lo  make  void 
the  dispensations  of  any  lands,  tenements,  or  here- 
ditaments, or  of  any  personal  estate  to  be  laid  out  in 

■ 

the  purchase  ef  any  lands,  tenements,  or  heredita- 
ments, which  shall  be  made  in  any  other  manner  or 
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*  • 

farm  than  by  this  Act  is  directed,  to  or  in  trust  for 
either  of  the  two  universities,  or  any  of  the  colleges 
pr  houses  of  leaming  within  either  of  the  said  uni- 
versities, or  to  or  in  trust  for  the  colleges  of  Eton, 
Winchester,  or  Westminsterj  for  the  better  support 
and  maintenance  of  the  scholars  only  i^on  the 
foundations  of  the  same  colleges.  But  by  the  suc- 
ceeding section  th^ese  colleges  are  restrained^  from 
holding  or  enjoying  moie  advowsons  than  shall  be 
equal  in  number  to  a  moiety  of  the  fellovFs  or  per- 
sons Billed  or  reputed  as  fellbws»  or  where  there  are 
no  fellows  or  persons  reputed  as  felfowi^  to  a  moiety 
of  the  students  on  the  foundation,  not  computing 
advowsons  given  for  the  better  support  of  the  head*- 
ships  of  any  of  the  said  colleges  in  the  number. 

t0f*Htid.  In  the  case  before  Lord  Hardwicke,  of  the  Attorney 

•ion  of  the  pur    General  r.  Weymouth',   his  Lordship    stated  with 

▼lew  of  the  j  -^  r 

MortMittn  Act.  gfcat  distinctness  the  purview  of  the  statute.  "  It  is 
insisted/'  said  his  Lordship,  "  that  the  true  intention 
of  the  Act  was,  according  to  its  title,  to  restrain  the 
disposition  of  lands,  whereby  they  became  unalien- 
^ble ;  and  that  this  was  the  only  intention  of  the  Act. 
But  I  think  the  intention  of  the  Act  is  taken  up  much 
too  short;  for  the  title  is  no  part  of  the  Act>  and  has 
often  been  determined  not  to  be  so,  nor  ought  it  to 
be  taken  into  consideration  in  the  construction  of 
this  Act;  for  originally  there  were  no  titles  to  the 
Acts,  but  only  a  petition  and  the  king's  answer;  and 
the  Judges  thereupon  drew  up  the  Act  into  form> 

'  AmbL  20»  avd  tee  the  Collcctaaca  Juridicss  433. 
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and  then  added  the  title  ;  and  the  title  does  not  pass 
the  same  forms  ^  the  Act  itself  but  the  speaker, 
after  the  Act  is  passed^  mentions  the  tltle^  and  puts 
the  question  upon  it :  and  therefore  the  meaning  of 
this  Act  is  not  to  be  inferred  from  the  title^  but  we 
must  consider  the  Act  itself.  It  first  takes  notice  that 
gifts  and  alienations  of  lands  in  mortmain  are  pro- 
hibited by  divers  wholesome  laws,  a^  prejudicial  to 
the  common  utility;  and  then  it  proceeds,  that  never- 
theless this  public  mischief  has  greatly  increased,  by 
many  large  and  improvident  alienations  or  disposi- 
tions, made  by  languishing  or  dying  persons,  or  by 
other  persons,  to  uses  called  charitable,  to  take  place 
after  their  death,  to  the  disherison  of  their  lawful 
heirs.  The  reason  of  this  statute  was  to  hinder  gifts 
by  dying  persons  out  of  a  pretended  or  mistaken 
notion  of  religion,  as  thinking  it  might  be  for  the 
benefit  of  their  souls  to  give  their  lands  to  charities, 
which  they  paid  no  regard  to  in  their  life-time ;  and 
therefore  the  Act  of  Parliament  has  not  absolutely 
prohibited  the  disposition  of  land  to  charitable  uses, 
but  left  it  to  be  done  by  deed  executed  a  year  before 
the  death  of  the  grantor,  and  enrolled  within  six 
months  after  execution,  and  this  will  render  them 
equally  unalienable  :  but  the  legislature  blended  the 
two  inconveniences  together :  the  act  of  languishing 
and  dying  persons  and  the  disherison  of  heirs." 

In  this  case  of  the  Attorney  General  v.  Lord  Wey-  Devise  of  laads 
mouth,  the  devise  was  of  land  to  be  sold,  and  the  ^e  money  t?ga 
residue  of  the  mooey  -after  payment  of  debts^  &c.  was  ^id^udiulct. 
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to  go  to  a  charity.  And  though  such  a  devise  does  in 
contemplation  of  equity  usually  convert  the  real  into 
personal  property,  yet  as  the  statute  had  expressly 
provided  not  only  that  lands  themselves  should  not 
be  given  to  charitable  uses/ but  that  they  should  not 
be  charged  or  incumbered  for  such  purposes,  a 
devise  of  lands  to  be  sold  and  the  money  to  be  laid 
out  in  charitable  uses,  was  considered  ^s  within  both 
prohibitions,  for  here  the  lands  were  devised  ex- 
pressly for  the  ultimate  object  of  a  charity,  and  fur- 
thermore these  lands  were  charged  for  a  charitable 
use.  It  was  to  be  considered  too,  that  it  was  a  gift 
of  the  rents  and  profits  till  a  sale,  and  how  long  such 
sale  might  be  postponed  nobody  knew ;  for  no  man 
had  a  right  to  compel  the  trustees  to  sell,  if  they 
paid  the  debts  and  legacies,  but  the  charity  ;  so  that 
being  a  devise  of  the  rents  and  profits  it  was  in  effect 
a  devise  of  the  lands  themselves.  And  as  to  the 
devise  of  the  money  arising  from  the  sale,  it  was  not 
,  thought  necessary  to  the  determination  of  the  ques- 

tion upon  the  statute,  to  say  whether  it  should  be 
considered  as  a  devise  of  the  land  or  of  money.  If 
the  Act  were  not  in  the  way,  the  persons  intitled  to 
the  residue  might  come  and  pray  to  have  the  land  in 
that  Court  instead  of  the  money,  and  might  have  re- 
tained it  as  land  ;  and  as  the  testator  had  given  them 
the  profits  till  sale,  he  had  made  them  owners  in 
equity  of  the  estates.  But  it  was  not  necessary  to 
ttely  upon  these  grounds,  since,  whether  the  thing 
.  devised  were  considered  as  land  or  money,  for  the 
reasons  ydbovementioned  the  devise  was  void.  And 
the  Ctvoncellor  took  a  distinction  between  the  statute 
1 
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of  11  and  12  W.  3.  against  papists,  which  laid  the 
disability  upon  the  person  taking,  (so  that  upon  that 
statute  when  the  party  came  to  take  he  might  have 
it  as  money, )  and  the  statute  in  question,  by  which 
the  disability  was  laid  upon  the  person  devising. 

So  likewise  although  a  mortgage  is  considered  as  Mortgages, 
personal  estate  in  equity,  and  a  term  ot  years  is  and  money  k- 
personal  both  at  law  ahd  in  equity,  yet  a  devfse  of  n^  ^  dev^ 
such  subjects  for  a  charitable  use  is  not  good  within  naain!"  "°"" 
this  statute,  the  words  being,  that  the  lands  shall  not 
be  conveyed  or  settled  for  any  estate  ai*  interest 
ivhatsoever^  or  any  ways  charged  or  incumbered  in 
trust  or  for  the  benefit  of  any  charitable  use*.     So 
neither  can  money  secured  upon  tolls  or  by  assignment 
of  poor  rates  or  county  rates,  pass  under  a  bequest 
to  a  charity,  for  they  all  come  out  of  the  realty  \ 
and  the  same  doctrine  has  prevailed  in  respect  to  a 
lease  under  the  Crown  of  the  right  to  lay  mooring 
chains  in  the  river  Thames". 

Money  given  to  be  laid  out  in  lands  is  within  the  Money  given 
words  of  the  Act;  but  where  a  bequest  was  made  lands, within 
to  charitable  use^  to  be  secured  by  the  purchase  of  acT.^^' 
lands  of  inheritance  or  otherwise,  it  was  detern^ined  ^*"p"*^ 
that  such  devise  was  good  by  force  of  the.  words  or 
otherwise.     For  if  a  devise  in  a  will  is  in  the  dis- 
junctive and  leave  to  the  executors  two  methods  of 

•  5  Vez.  44.  Att.  Gen.  v,  Meyrick.    Ambl.  155.  Att.  Gen.  ». 
Grares*  '  10  Vez.  Jun.  4-1.  French^.  Squire. 

*  Ambl.  567.  Negus  «.  Coulson. 
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doing  a  particular  thing,  the  one  lawful  and  the? 
^ther  prohibited  by  law,  the  Court  cannot  say,  that 
because  one  method  is  unlawful,  the  other  is  so  too,r 
and  therefore  the  whole  bequest  is  void.  If  one  is 
lawful  that  must  be  pursued  and  take  effect.  And 
though  some  stress  at  the  bar  was  laid  upon  the 
words  in  the  will  directing  the  benefit  to  he  for  ever, 
yet  the  Lord  Chancellor  would  riot  allow  any  weight 
to  the  objection;  and  he  mentioned  that  there  might 
be  annuities  not  payable  out  of  l^nd  that  might  have 
probable  continuance  in  perpefuum,  as  Sir  Thomas 
White's  charity,  which  was  a  disposition  of  money  to 
be  employed  in  continual  rotation  in  loans  of  severd 
sums  to  poor  tradesmen  for  stsited  periods,  and  any 
man  might  by  will  give  a  perpetual  charity  in  this 
manner  at  this  day.  And  the  words  heifs  and  assigns 
import  no  necessity  for  a  purchase  of  lands;  upon 
which  part  of  the  argument  his  Lordship  said  he 
itould  suppose  that  an  obligor  bound  himself,  his 
heirs,  executors,  and  administrators,  in  a  sum  of 
money  to  a  Papist,  who  obtained  judgment  on  the 
bond  and  took  out  an  elegit,  in  such  case  it  had  been 
held  at  the  assises  that  the  Papist  could  not  maintain 
,  ejectment,  and  yet  the  bond  was  good  to  bind  the 
person  of  the  obligor  and  his  representatives,  but  not 
to  charge  tiis  lands,  or  his  heirs  who  represented  him,p 
in  his  landed  capacity. 

Money  bequeathed  to  the  corporation  of  Queen 

Anne's  bounty,  because,  by  the  16th  rule  of  that 

^  corporation,  it  h  to  be  placed  out  in  the  public 


•^ 
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funds  till  laid  6ut  iq  proper  purchases  of  lands^  was 
In  one  case  held  within  the  Act*.  But  in  Grayson  v. 
Atkinson',  where  a  testator  gave  40Z.  to  be  applied 
towafds  procuring  Queen  AnneV  bounty;  and  till 
that  could  be  obtained  the  interest  of  the  same  was 
fo  go  towards  augmenting  the  Curate's  salary ;  though 
the  rule  of  the  commissionera  of  the  bounty  Vfas>  that 
if  any  t>ody  will  give  200/.,  they  will  add  200  J. 
more,  the  whole  to  be  laid  out  in  land ;  Lord  Hard-* 
wicke  thought  it  lord  to  extend  the  statute  of  mort- 
main to  that  case ;  and  as  the  testator  had  not  ex- 
pressly directed  the  money  to  be  laid  out  in  land> 
he  would  consider  it  as  a  legacy  of  money,  and 
direct  it  to  be  laid  out  in  the  ftmds ;  which,  he  said, 
would  not  prevent  the  end  designed  of  procuring  the 
Queen's  bounty;  for  the  commissioners  might,  never^ 
theless,  lay  out  their  proportion  of  the  augmentation 
money  in  land.  The  secretary  to  the  commissioners 
having  reported  that  though  the  rule  was  as  above 
stated^  yet  there  was  another  rule  or  bye-law — that 
the  donations  of  testatoi^  should  have  effect. 

Upon  similar  principles  to  those  which  governed  in 
the  last  mentioned  cases,  it  has  been  determined  (3) 

«  > 

^  Ambler,  687«  Widmore  «.  Woodroffe.  *  2  Vez.  4^4. 


wm*   '  '  "  * 


(S)  Grimmett  v  Grimmett,  Ambl.  210.    Collectanea  Juridical 

1  VoL  454.    But  in  the  case  of  Grieres  ».  Caie,  4  Bro,  C.  C,  67. 

Aibhum  aad  £yret  Lorda  Commiasiooen  held  that  a  dircctios  t« 
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that,  where  a  man  devised  money  to  a  charity,  and 
directed  U  to  be  laid  out  in  the  public  funds,  till  the 
whole  could  be  laid  out  in  land^^  to  the  satisfaction 
of  his  trustees,  such  devise  was  not  within  the  statute 
under  consideration:  for  though,  if  a  person  directed 
money  to  be  laid  out  in  lands  to  a  charitable  use,  it 
would  be  void,  yet  in  this  case  the  Court  would  order 
the  money  to  be  placed  in  the  funds  till  the  purchase 
was  made :  and  so  also  where  a  man  gave  it  in  such  a 
manner  as  that  the  land  to  be  purchased  was  the 
final  end  of  the  thing  jj^iven,  yet  where  there  was 
sufficient  room  for  the  Coiirt  to  say  there  was  a  dis- 
cretionary power  in  the  trustees  to  lay  out  the 
money  one  way  or  another,  either  in  the  funds  or  in 
lands,  such  devise  ought  to  be  held  good  upon 
the  smae  principle .  on  which  the  case  of  Sores- 
by  V,  Hollins  was  decided.  Here  the  direction 
was  to  lay  out  the  money  in  the  funds  until  it  could 
be  laid  out  in  lands  to  the  satisfaction  of  the  trustees. 
When  could  that  be  ?  Not  while  the  statute  of  9  Geo. 
2.  was  in  force.  To  do  so  would  be  to  act  in  oppo* 
srtion  to  their  trust.  And  in  a  late  case  in  the  King's 
Bench  where  there  was  a  devise  to  trustees,  of  land  to 
be  applied  by  them  and  their  successors,  and  the 
ministers  for  the  time  being  of  a  Methodist  congre- 
gation>  as  they  should  from  time  to  time  think  fit ;  it 


place  money  at  tnteresU  until  an  eligible  purchase  of  land  could  be 
made,  was  holden  to  be  within  the  statute.  And  they  observed  that 
Grimmett  v.  Grimmetti  turned  upon  a  very  nice  criticism  of  the  ex* 
preicion. 
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was  clearly  held  not  within  the  stfttute^  and  that  the 
trustees  might  recover  at  law,  however  the  Court  of 
Chancery  might  afterwstrds  direct  the  application  of 
th^  fund^, 

to  support  that  which  at  the  time  of  the  will  *^as  a  aevite  for 

**  ^  the  support  or 

in  mortmain,  having  been  originally  given  before  rqwiroTwhatit 

^  *=^  ,  .         already  in  xnon- 

the  statute/ is  held  to  be  a  legitimate  object  of  a  will;  «««»#  ««A' 
as  where  a  bequest  was  made  of  2002.  to  repair  a 
free  chapel*;  but  grotmd  cannot  be  purchased  for 
the  purpose  of  erection  \  It  has  also  been  decided 
that  where  previous  to  the  statute  a  testator  devised 
the  whole  profits  of  an  estate  to  a  charity^  if  the  rients 
at  any  time  after  the  statute  should  be  increased^  ^ey 
must  go  to  the  increase  of  the  charity  \ 

But  in  a  case  *  where  mone^  was  given  to  build  ai 
church  where  H  chapel  stood^  and  the  Bishop  dissented, 
the  ^me  favouring  maxims  which  seem  to  have  pre* 
vailed  in'  many  other  cs^ses  where  the  €>bject  hag 
failed,  were  not  adloptedi  by  Sir  Lloyd  Kenybn, 
Master  of  the  Rolls,  who  refused  to  apply  the  money 
towards  repairing,  or  otherwise,  saying  that  the  in- 
tention  must  be  Implicitly  followed,  oi^  nothing  could 

-  y  6  East,  i9^  Dob  on  dem.  Tooue  and  Wett  «•  Copettate 
*  AmbL  651,  Harris  v.  Barnes,  same  v.  Nash. 
•  AmU.  751.  Att.  Gen.  v.  Hydei.    S  Bro.  C  C«  588'. 
^  AmhI.  190^  Alt.  Gen:,  v.  Johnson.    AmbL  901.  Same  «; 
Sparks,  and  see  7  Vez*  Jun.  840. 

«lBro.C.  C.444.    Atu  Geii.  v.  Bishop  of  QjJMt    SataW 
2  Bro.  C.  C.  42a 
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be  done.  And  in  the  case  of  Mog  v.  the  President  of 
Bath  Hospital*^^  though  Lord  Hardwicke  said,  that 
since  the  statute  of  mortmain,  9.  Geo.  3.  c.  36.  he 
had  endeavoured  to  give  charitable  legacies  effect  as 
far  as  he  could  (4);  yet  he  would  not  set  up  new  rules 
AiteuiKit'mar.  to  avoid  that  Statute.  And  his  Lordship  refused  to 
«f  a  charity.       marshal  assets  m  favour  of  a  chanty,  or  in  other 

words,  to  throw  the  debts  and  legacies  on  the  real 
I  estate,  in  order  that  the  personal  estate  might  be 

'  applied  to  the  charitable  use%     And  though  in  the 

Attorney  General  v.  Caldwell^  where  a  testator 
willed  the  residue  of  his  personal  estate  consisting 
bf  his  effects^  annuities,  mortgages,  bonds,  and  notes, 
to  be  sold,  and  the  produce  given  to  a  charity, 
the  devise  of  the  mortgages  being  void,  the  court 
ordered  them,  as  being  part  of  the  residue  only,  to 
be  first  applied  in  payment  of  debt.^,  so  as  to  leave  a 
larger  fund  for  the  charity,  yet  Sir  Lloyd  Kenyon, 
in  a  subsequent  case  *  declared  he  could  not  recog* 
nize  the  distinction  between  a  specific  gift  of  a  mort* 

*^2  Vez.  52. 

•  2  Vcz.  52.    Ambi;  614.    4  Bro.  C.  C.  153.         ^  Ambl.  SSS. 

t  3  Bro.  C.  C.  878.  Att.  Gen.  v.  Earl  of  Winchelsea. 


(4)  Where  a  turn  of  money  was  left  towards  establishing  a  school. 
Lord  Loughbofoogh  thought  that  though  under  this  disposition  he 
could  not  direct  any  part  to  be  laid  out  in  land  or  building,  yet  the 
master  mightteach  in  his  own  house  or  in  the  church.  And  he  ordered 
9l  scheme  to  be  laid  before  the  Master  in  Chancery,  which  would  not 
include  the  af^ication  of  any  part  oF  die  dividends  to  the  purchase  or 
renting  of  land.    4  Bro.  C.  C.  526.  Att.  Gen.  v.  VTdliams. 
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gage,  and  a  gift  of  a  residue  in  which  it  is  com^ 
prized.  In  both  cases  it  was  an  interest  in  knd 
which  could  not  pass  by  the  statute,  but  must  go  in 
favour  of  the  parties  legally  intitled  to  the  benefit  of 
it.  And  h^  ordered  the  debts^  legacies^  and  costs  of 
the  suit,  to  be  paid  out  of  the  testator's  general  per-  * 
sonal  estate,  and  out  of  the  monies  secured  upon 
mortgage  pro  rata,  and  the  residue  of  the  mortgages 
to  go  to  the  next  of  kin. 

It  never  has  been  doubted  since  the  statute  of 
Creo.  2.  that  a  plain  direction  in  a  will  to  purchase 
land  for  a  charitable  use  is  void  by  the  statute.  But 
a  bequest  of  money  to  be  laid  out  in  repairing  what 
was  already  in  mortmain,  or  even  in  building  upon 
land  already  Consecrated  and  appropriated,  as  in  or 
towards  re-building  a  church  or  a  parsonage^house, 
has  been  determined  tb  be  clear  of  the  statute 
above-mentioned**.  And  it  seems  that  if  a  bequest  whcrethemodc 
of  money  be  made,  to  be  disposed  of  to  a  charitable  ^^J^"^t " 
tise,  leaving  the  mode  of  disposition  undefined,  there  «eenMap"'chtse 

^  *  may  be  made 

is  nothing  in  the  statute  to  restt^in  the  trustees  from  ^^  ^"*^  ^y  ^ 

,  ,  trustees. 

laying  out  the  money  in  the  purchase  of  land,  since 
by  the  2hd  section  of  the  last-mentioned  statute, 
purchases  for  valuable  consideration  are  expressly 
saved.  But  if  there  is  occasion  for  coming  into  a 
Court  of  Equity  for  direction,  that  Court  will  not 
direct  a  purchase  of  land.  Lord  Hardwicke's  opinion^ 

fe  2  Vez.  139.    1  Bro.  C.  C  444.  N.  Brodie  v.  the  Duke  of 

Chaadoi. 

Q  2 
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as  expressed  by  him  in  the  case  of  Vaughan  v.  Far* 
Tef*,  was,  that  a  bequest  of  money  hr  erecting  a 
hOHpitaV  6r  'school^  was  not  within  the  mortmam  Act; 
because  it  did  not  necessarily  follow  that  any  new 
purchase  of  land  should  be  made  for  the  purpose 
which  might  have  been  equally  well  accomplished 
by  building  upon  land  already  in  mortmain,  or  by  a 
gift  of  land,  or  by  hiring  a  house.  In  another  case  ^ 
it  was  said  that  such  a  bequest  to  erect  a  school  waft 
good^  if  any  piece  of  ground  already  in  mortmain, 
br  as  a  mere  gift  from  private  generosity,  could 
be  procured.  But  in  a  subsequent  case '  where 
the  circumstance  of  there  actually  being  a  piece 
of  land  in  mortmain  in  the  parish  where  the  cha-* 
rity  was  to  be  erected  was  much  insisted  upon^ 
Lord  Apsley,  Chancellor,  said,  that  directions  in  a 
wiH  to  erect  a  school-house  in  general  imports  an 
intention  to  purchase.  And  though  it  appears  that 
there  is  a  vacant  piece  of  ground  in  the  parish,  the 
will  does  not  point  at  that  piece  of  ground'  It  does 
not  say  to  repair  or  build  a  school4)ouse  on  that 
piece  of  ground.  And  his  Lordship  dismissed  the 
information. 

Other  cases  have  been  equally  opposed  to  Vaughan 
V.  Farrer,  and  the  Attorney  General  v.  Bowles.  And 
the  doctrine  seems  now  to  be  settled  that  a  bequest 

i  S  Vez.  187.  ^  ^  Vez.  Jiin.  547.   Att.  OeD«  v.  Bowleiw 

*  Ambkr,  751>  Att.  Gen.  v.  Hyde. 
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to  ered^  a  charitable  Toundation  imports  prima  facie,  ^^9^!^^ 
that  land  is  to  be  bought^  unless  the  testator  by  his  p«w*Me» 
will  manifests  his  purpose  that  it  is  to  be  otherwise 
procured,  or  expressly  adverts  to  land  already  in  mort* 
main".  The  case  of  Chapman  v.  Brown  %  in  which 
there  was  a  trust  for  building  or  purchasing  a  chapel, 
where  it  might  appear  to  the  executors  to  be  most 
wantedj  and  if  any  overplus,  it  was  to  go  to  a  faithful 
gospel  minister,  not  exceeding  90h  per  annum,  an4 
if  any  further  surplus,'  for  such  charitable  uses  as  the 
executors  should  think  proper ;  though  standing  By 
itself,  a  ^b^quest  of  a  residue  to  such  charitable  pur- 
poses as  the  executors  should  think  proper  was  a 
good  bequest,  yet  the  whole  trust  w^  declared  void  \ 
for  the  bequest  to  purchase  was  clearly  void  by  the 
words  of  the  Act ;  the  trust  to  huild  had  been  also 
established  to  be  within  the  Act ;  that  bequest  there- 
fore fell  to  the  ground :  then  the  bequest  on 
behalf  of  the  minister,  as  being  clearly  intended 
for  a  minister  of  the  chapel  so  directed  to  be 
builr,  could  not  stand  as  the  thing  failed  with 
which  it  was  inseparably  [connected  ^  And  lastly^i 
although  standing  by  itself,  a  bequest  of  a  residue  to 
be  employed  in  such  charitable  purposes  as  the  exer 
cutors  shall  think  proper  is  a  good  bequest;  and 

■  Lord  Hahlwicke  seemed  to  think  that  to  erect  might  be  takea 
tt  meaning  to  found  or  endow. 

*  8  Vez.  Junr.  191*  Au.  Gen.  v.  Parsons;  and  sfse  8  Bro» 
C.  C.  588.  •  6  Vez.  Jun.  191. 

»  1  Vez.  $3i.  Att.  Gen, «.  W^orwood.  Sec  10  Vez.  Jun*.  6^. 
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supposing  it  had  been  legal  to  bestow  the  money  as 
testatrix  had  directed  in  the  two  jfirst  instances^  after 
such  purposes  had  been  answered^  there  would  have 
been  a  good  bequest  of  this  residue^  yet  as  the  prior 
bequest  had  failed  which  was  to  constitute  this  resi- 
due^ and  as  it  was  impossible  to  ascertain  how  much 
would  have  been  employed  in  building  the  chapel, 
and  no  direction  copld  be  framed  for  the  master  to 
proceed  upon  on  a  reference  to  him,  the  testatri^^ 
having  given  no  ground  for  inferring  what  kind  of 
chapel  was  intended,  this  ulterior  bequest  was  held 
to  be  void  fdr  uncertainty ;  and  the  real  estate  was 
decreed  to  the  heir  at  law,  ^nd  the  personal  to  th^ 
next  of  kin  (5  J. 

Hofrg^nend  Where  property  is   left  generally   in    trust   for 

quests,  without  charitable  uses  without  defining  them,  the  Court  of 
of^heobjcm'^  Chancery  will  uphold  such  a  trust  as  a  valid  bequest, 
Id!  °        ^'  but  then  the  application  either  by  the  trustees,  or 

the  Crown,  must  be  to  purposes  expressed  in  the 
ic^ai  notion  is  Statute  43  £1.  c.  9.  OF  purposes  analogous.  If  the 
puxpoces.  charitable  purposes  are  defined  in  the  will,  they  must 


(5)  The  tru«t  of  an  annuity  for  a  charity  charged  upon  a  deyised 
estate  being  held  void  under  this  itatute,  it  was  ruled  that  the  annifity 
did  not  pass  by  the<  residuary  disposition,  but  sunk  for  the  benefit  of 
the  specific  dcrisees,  12  Vez.  Jun.  497.  But  note,  there  was  an 
f  xpress  eaiception  out  of  t^e  re(|idue  of  what  he  had  before  disposed 
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be  such  as  the  law  recognizes  as  charitable  purposes. 
But  a  bequest  in  trust  for  such  objects  of  benevo- 
lence and  liberality  as  the  trustee  in  his  own  discre*  ' 
tion  should  most  approve,  cannot  be  supported  as  a 
charitable  legacy,   but  would   be  void  for  uncer- 
tainty.    Liberality  and  benevolence  do  not  corres- 
pond with  the  legal  notion  of  charity,  and  not  conn- 
ing within  the  compass  of  that  term  do  not  attract 
the  same  indulgence  with  which  general  charitable 
bequests  have  been   treated  by    the   court.     And 
therefore,  in  the  case  of  Morice  v.  the  Bishop  of 
Durham',  where  the  bequest  was  in  these  terms,  it 
was  decreed  a  trust  for  the  next  of  kin.     For  it  was  bitcretionary 
clear  that  a  trust  was  intended,  and  wherever  that  is  SEwtsl^nd"* 
the  case,  and  the  trust  is  ineffectually  created,  or  m^^a^^^' 
fails,  the  next  of  kin  becomes  entitled;    but  if  no  ^n»id«^d» 
positive  trust  is  intended  to  be  created,   but  the^^*^' 
devise  leaves  a  discretion  in  the  devisee  to  make  the 
application  or  not,  it  is  then  considered  as  an  abso- 
lute gift;  for  then  the  particular  application  pointed 
at  is  an  act  referred  to  the  will  of  the  devisee,  and 
not  imposed  as  an  obligation  by  the  testament.    And 
though  words  of  recommendation  and  desire  may 
impose  a  trust  and  be  considered  as  imperative,  yet 
that  can  only  be  where  the  objects  are  certain. 

In  a  word,   the   indefinite  nature  and  q^uantum 
of  the  subject,   and  the  indefiaite  nature  of  the 

'  10  Vtx.  jam.  52% 
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objects^  are  alv^ys  used  by  the  jcourt  as  evidence, 
that  the  mind  of  the  testator  was  not  to  create  t 
trust. 

I  shall  conclude  this  subject  with  noticing  three 
important  points  in  respect  to  the  clause  in  the 
statute  concerning  colleges,  determined  by  Lord 
Keeper  Henley',  viz.  that  a  devise,  not  to  the  whole 
body  corpoffate,  but  for  the  benefit  of  particular  fel* 
lows,  is  good  within  th#  exception.  That  a  devise  ' 
to  colleges  as  trustees  for  other  charitable  uses,  is 
void  by  the  statute.  And  that  the  exception  extends 
pnly  to  colleges  alrei^y  established  when  the  statutft 
of  mortmaij)  yras  enacted. 


PART  XIX. 

Appointment  of  Guardians  hy  Will. 

TH£  principal  object  of  the  statute  4  and  5 
Philip  and  Mary  was  to  prevent  the  practice  of 
taking  away  or  marrying  maidens  under  16,  against 
the  consent  of  their  parents,  but  as  Mr.  Hargrave  ( 1 ) 

•  1  Sir  W.  Blackst.  90,  Case  of  Christ't  College^  Cambridge. . 


(1)  See  Hargr.  Co.  Litu  8$,  a.  (14).    The  reader  is  referred 
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has  observed,  the  statute  prohibited  it  in  terms 
which  implied  diat  the  custody  and  education  of 
such  females  should  belong  to  the  father  and  mother^ 
or  the  person  appointed  hy  the  former.  But  thi.s 
statute  applied  only  to  the  case  of  female  children^ 
The  object  of  giving  to  the  father  this  appointment^ 
was  more  generally  provided  for  by  the  statute 
12  Car.  %  c.  84,  sect.  8,  9,  which  «nacts/  that 
*'  where  any  person  shall  have  any  child  o^  chil- 
dren under  the  age  of  21  years,  and  not  mar- 
ri^  at  the  time  of  his  dc^ath,  it  shall  be  lawful  for 
the  father  of  such  child  or  children,  whether  bom  at 
the  time  of  the  decease  of  such  father,  or  at  that 
time  in  ventre  sa  mere,  or  whether  such  father  be 
within  the  age  of  .21  years  or  at  full  age,  by  his 
deed  executed  in  his  life-time,  or  by  his  last  will 
and  testament  in  writing,  in  the  presence  of  two  <»* 
more  credible  witnesses,  in  such  manner,  and  from^ 
time  to  time,  as  he  shall  think  fit,  to  dispose  of  the 


to  the  notes  of  this  gentleman  on  the  Q>nimentary  upon  lattleton, 
fat  a  most  aUe  and  instnictiye  ioTestigation  of  the  learning  respect- 
ing the  sereral  sorts  of  guardianship  known  to  our  law.  Having 
looked  into  his  notes  for  the  information  necessary  to  enable  me  to 
introduce  the  subject  of  testamentary  guardianship  with  some  dis- 
cussion of  the  subject  of  guardianship  in  general,  I  fimad  that  I 
c^uld  not  add  snj  thmg  of  my  own  to  the  valuable  compendium  of 
the  doctrine  which  this  profound  and  laborious  annotator  has  already 
furnished  to  the  profession,  and  therefore  gave  up  the  intention^ 
/thinking  it  unnecessary  to  introduce  in  a  new  work  the  substance  of 
what  is  to  be  found  in  an  existing  publication  which  must  be  pre- 
sumed to  be  in  the  library  of  erery  lawyer. 
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custody  and  tuition  of  such  child  or  childreri^  during 
such  time  as  he  or  they  shall  respectively  remain 
under  the  age  of  21  years^  or  any  lesser  time,  to 
any  person  or  persons,  in  possession  or  remainder, 
other  than  popish  recusants:  and  such  person  to  whom 
the  custody  of  such  child  shall  be  so  disposed  or  de- 
vised^  may  maintain  an  laction  of  ravishment  of  ward  or 
trespass  against  any  person  who  shall  wrongfully  take 
away  or  detain  any  such  child,  for  the  recovery  of  such 
child,  and  recover  damages  for  the  same,  in  the 
same  action  for  the  use  and  benefit  of  such  child. 
And  such  person  to  whom  the  custody  of  such  child 
shall  be  so  disposed  or  devised,  may  take  into  his 
custody  to  the  use  of  such  child,  the  profits  of  all 
lands,  tenements,  and  hereditaments  of  such  child, 
ard  a^so  the  custody,  tuition,  and  management  of 
the  goods,  chattels,  and  personal  estate  of  such  child 
till  his  or  her  age  of  21  years,  or  any  less  time, 
according  to  such  disposition  aforesaid,  and  may 
bring  such  actions  in  relation  thereto,  as  by  law  a 
•    guardian  in  common  soccage  may  do. 

Ouidiansat  Beforc  entering  upon  the  con.^ideration  of    this 

com  non  law  .       ^ 

and  by  custom,  statute  of  Charlcs,  it  seems  proper  to  premise  a  few 

observations  on  the  guardianships  at  common  law  and 
by  custom.  By  the  custom  of  the  province  of  York 
(which  custom  the  statute  of  13  Car.  2,  being  ge- 
neral, does  of  course  controul  wherever  they  are  in 
opposition)  the  father,  by  his  last  will  and  testa* 
ment,  might  for  a  time  commit  the  tuition  of  hvi^ 
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child  and  the  custody  of  his  person ;  which  testa^r 
ment  and  appointment  was  to  be  confirmed  by  th^ 
ordinary^  who  was  to  carry  the  same  into  execution. 
And  upon  the  omission  of  the  father  to  exercise  his 
power>  the  mother  mighty  after  his  deaths  make  a 
similar  appointment.  And  as  the  statute  confines 
the  power  of  appointing  a  testamentary  guardian  to 
the  father  only^  the  custom  still  operates  within  its 
local  extent^  to  give  an  authority  to  the  mother  in 
respect  to  the  personal  estate  (to  which  only  the 
custom  extends)  which  she  would  not  possess  by 
virtue  of  the  statute.  The  statute  of  Charles  the  se^ 
cond  has  no  negative  words  to  retrain  the  custom 
in  this  respect, 

By  the  same  statute  whereby  the  father's  power  of 
appointing  a  guardian  of  his  children  by  will  was 
created^  the  tenure  by  knight's  service,  out  of  which 
the  guardianship  by  chivalry  arose,  was  abolished,  and 
with  it  fell  to  the  ground  this  dominion  of  lords  over 
the  heirs  of  their  tenants,  which  was  as  inconsistent 
with  the  rights  and  duties  of  nature,  as  the  principles 
pf  rational  and  liberal  policy.  For  this  guardian  was 
not  accountable  for  the  profits  made  of  the  infant's 
land  during  the  wardship,  and  though  he  is  said  to 
have  been  subject  to  the  duty  of  maintaining  the  in- 
fant, it  does  not  well  appear  by  what  means  he  was  to 
be  compelled  so  to  do,  in  a  manner  agreeable  to  the 
fortune  and  rank  of  such  infant.  This  guardianship 
existed  rather  for  the  interest  and  profit  of  the  guar* 
dianj  tb^n  as  a  trust  for  the  benefit  of  the  warcl. 
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|ind  was  saleable,  transferable^  an4  ti^nsmissible  like 
any  other  property. 

The  other  descriptions  of  guardianship  by  nature 
^-pby  nurture — and  that  arising  out  of  soccage  tenure^ 
still  subsist,  though  very  little  is  now  hem^  of  them 
in  our  courts^  since  this  office  is  usually  assigned 
under  the  statute  abovementioned ;  and  where  thai 
is  neglected  to  be  done,  the  jurisdiction  of  the  Lord 
Chancellor,  now  established,  though  of  dubious  and 
obscure  origin^  is  generally  resorted  to.  The^e  three 
last-mentioned  kinds  of  guardianship  zxp  all  exerr 
cised  with  a  responsibility  for  the  profits  of  the  es- 
tate. If  an  estiLte  were  left  to  an  infant,  his  parentj^ 
by  the  common  law,  may  be  his  guardian  by  nature* 
And  even  while  the  tenure  by  knight*s  service  con- 
tinued, the  father,  claiming  this  guardianship  by 
nature,  was  entitled  to  the  custody  of  the  infantas 
person,  even  against  the  lord  in  chivalry,  which  was 
a  privilege  hot  given  by  the  law  to  the  mother  when 
happening  to  be  guardian  by  nature,  as  she  might 
5n  some  cases  be.  The  father  and  mother  may  also 
be  the  guardians  by  nurture,  where  that  species  of 
guardianship  is  let  in  by  the  want  of  any  other  su- 
perior claims^  for  it  only  takes  place  where  the 
infant  is  without  any  other  guardian.  This  extends 
no  further  than  to  the  custody  and  government  of 
the  infant's  person,  and  determines  at  14  in  both 
males  and  females;  when,  if  no  other  guardian  is 
appointed  by  th»e  choice  of  the  infant  or  otherwise, 
the  ititerval  between  14  and  21  seems  to  fall  under 


tht  guaf4iandhip  by  nature;  ad  appea» likewiae  to  \yt 
tht  C^use  after  the  gaafdianship  by  soccage  exj^ires, 
which  is  also  at  14  in  both  males  and  females. 

The  guardianship  in  soccage  can  only  take  place 
on  a  descent  like  the  guardianship  by  chivafary>  and 
aurises  only  where  the  infant  is  seised  of  lands^  oi^ 
other  hereditaments  lying  in  tenure.    The  title  to  it 
18  in  such  only  of  the  infant's  next  of  blood  as  can<^ 
Hot  be  inheritor's^  according  to  the  laws  of  descent 
in  real  property^  to  the  soccage  estate^  and  h  not 
festricted  to  the  whole  blood.    And  the  quality 
vhtch    principally  distinguishes    this  guardianship 
from  the  guardianship  in  chivalry  is^  that  it  is  a  per^ 
sonal  trust  wholly  for  the  benefit  and  interest  of  the 
infant.    The  power  of  this  guardian  over  personal 
estate  has  been  doubted,  but  the  learned  annotator 
on  the  treatise  of  equity  has  observed^   that  the 
custody  of  the  person  should  seem  to  draw  after  it 
the  custody  of  every  descriptioiv  of  property  for 
which  the  law  has  not  otherwise  provided.    Which 
idea,  he  adds,  receives  countenance  from  the  instance 
of  copyholds  and  inheritances  not  lying  in  tenure, 
being  placed  by  the  law  in  the  hands  of  this  guar- 
dian;   and  he  further  remarks  that  this  opinion  is 
strongly  confirmed  by  the  manner  in  which  the  12 
Car.  %  c.  24,  regulates  the  powers  of  the  guardian 
which  it  enables  a  father  to  appoint^  for  that  statute 
authorizes  such  guardian  to  take  the  custody  of  the 
infant's  personal  estate,  as  well  as  of  his  land^,  tene-* 
ments,  and  hereditaments^  and  provides  that  be  may 
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bring  such  action  or  actions  in  reladbn. thereto^  zst 
by  law  a  guardian  iii  common  soccage  might  do*. 
Yet^  S9ys  the  same  learned  geiitlelnan^  there  is  an 
expression  of  Lord  Chief  Justice  Vaughan  ^  which 
conveys,  or  seems  to  convey,  a  different  opinion; 
for,  speaking  <^  the  guardian  under  the  statute  \% 
Car.  %  he  says,  ^'  this  new  guardian  hath  the 
custody  not  only  of  the  lands  descended  or  left  by 
the  father,  but  of  lands  and  goods  any  way  acquired 
or  purchased  by  the  infant,  which  the  guardian  in 
soccage  had  not/'  But  this  guardianship,  as  all 
others  which  might  otherwise  take  place  at  the 
death  of  the  father;  is  superseded  by  the  exercise  by 
him  of  his  power  given  him  by  the  statute  13  Car.  3; 
c.  24,  which  professedly  proceeds  upon  the  model 
of  the  guardianship  by  soccage. 

Tcsumentary  Under  this  Statute  it  is  clear  upon  the  words  that 
none  but  the  father  can  appoint,  and  it  is  held 
equally  clear  from  the  sense,  that  the  guardian  ap^ 
pointed  by  him  cannot  appoint  another  guardian, 
for  it  is  a  personal  trust,  and  not  assignable^. 

The  power  as  to  its  objects  is  held  to  be  confined 
to  legitimate  children,  (in  which  are  included  those 
in  ventre  sa  mere, )  and  by  the  words  of  the  sta- 
tute these  must  be  under  21,  and  unmarried 
at  the  decease  of  the  father.  It  extends  not  to 
illegitimate  clildren,  though  such  if  females   have 

•  Fonbl.  Treat.  Eq.  3d  Ed.  p.  242.  ^  Vaugh.  186. 

*  See  Vaugh.  179.  Bedell  v.  Constable.  ^ 
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been  held  to  be  within  the  statute  of  Philip  and 

Alary  (2). 
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If  the  will  is  merely  made  for  naming  a  guardian  ProiMte  not  ne- 
under  this  statute^  and  for  no  other  purpose^  such  vaUdity^the 
>^ill  need  not  be  proved  in  the  spiritual  court ;  for  der^ttatnu. 
as  in  such  case  the  appointment  takes  effect  solely 
by  force  of  the  statute^  the  temporal  courts  are  the 
proper  judges  thereof*.     But  if  the  will  contains  also 
dispositions   of  the  personalty,   it  seem3  that   the 
whole  will  must  be  proved,  which  probate  will  be 
effectual  so  far  as  the  personalty  is  concerned,  but 
of  no  avail  in  respect  to  the  appointment  of  guar* 
dian.     And  it  seems  to  be  immaterial  by  what  word:^ 
the  appointment  is  signified,  so  as  the  meaning  suffi- 
ciently appears*. 

If  the  father  exercises  bis  power  of  appointment  Appointment 

made  by  deed. 

under  the  statute  by  deed,  as  he  may,  yet  it  has 
been  held  that  such  disposition  by  deed  may  be 
revoked  by  will'.      But   no    appointment  can   beAndtuchftp- 

pointment  is  re* 

revoked    by   a    subsequent   testamentary   appoint- vocable  by  wiu. 
ment,    unless    it    be   executed    according    to   the 

<  1  Vent.  207.  Lady  ChestePe  Case.      «  Swinb.  p.  S,  c.  12. 
'  Finche's  rep,  S2S.  Lord  Shaftsbory  v.  Hannibn. 


(2)  See  Strange,  1162.  Rex  v.  Comefbrth.  But  the  court  wilU 
unless  there  is  sdme  objectioDy  adopt  the  nomination  of  the  father. 
2  Bro.  C.C.  583.  Ward  v.  St.  Paul,  and  note.  So  it  seems  also 
if  the  appointment  is  not  made  s^xeeaUy  to  the  statute.  Dick*  '527, 
May  «.  May.  ^   . 
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iao^i.  »tatute,  or  directly  import  to  be  a  revocation,  which 
^«diesutute  has  been  determined  in  ainalog)'  to  the  cas^  oh  this 

part  of  the  statute  of  frauds*. 

w 

^^otiht  if  ^h^  ^ppointirient  has  been  ma^e,  thei  guardian- 
ship shall  not  be  <][etermined  by  the  marriage  of  the* 
infant  beforef  21,  for  th€  statute  declares  that  such 
gii^ianship  shall  continue  during  the  time  that  htf 
shafi  remain  ufider  21.  The  falther,  'though  under 
'  age  himseflf>  may  appoint  by  virtue  of  this  statute^ 
and  though  he  could  not  devise  the  knd  in  trust  fof 
the  infant  directly,  yet  the  land  will  follow  as  an  in- 
cident by  law  attending  tipon  (ke  custody  of  the 
heir^. 

fcencdies.^  Hie  giiardiati  when    riegularly  appointed  Under 

thi^  statute  takes  place  of  all  other  guardians^  and 
may  have  a  writ  of  ravishitient  of  ward  if  the  infant 
be  taken  fr6m  him;  as  the  guardian  by  knight's  ser- 
vice>  or  by  soccag^y  might  have  had  the  same  zi 
common  law,  and  shall  recover  damages  as  for  the 
ward's  benefit ^ 

This  guardian  being  C(yhstituted  upon  the' niodel  of 
the  soccage  guardian,  and  coming  in  the  place  of  the 
father,  has  an  interest  joined  with  his  trust,  though 
not  an  interest    for  himself^.    But  though  it  wa^ 

t.  VidT  po^  reroeatioot  of  wiH8.  Clup<  2,  part  f . 
taughan,187. 

See  ^e  case  of  Mr.  J.  Eyre  v.  the  Couotea  of  Shaftetbury^ 
H  P.  Ww.  105*  k  Vaugbaa,  18L  2  P.  Wmi.  132. 
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agreed  in  the  case  of  Parry  v.  Hodgson  *,  that  a  tes- 
tamentary guardian  by  the  statute^  until  the  infant 
ivas  21  years^  ,had  the  same  interest  as  a  guardian  in 
foccage  till  the  infant  was  14;  yet  it  ivas  holden 
that  a  testamentary  guardian  coiild  not  make  a  lease 
of  the  infant's  land^  but  that  such  lease  was  abso- 
lutely void. 


It  seems  he  may  pay  out  of  the  .rents  and  profits  i*owers  of 
the  interest  of  any  real  incumbrance^  and  even  the  guaidi^.. 
principal  of  a  mortgage"^  but  it  has  been  held  that 
he  is  not  compellable  to  apply  the  profits  of  the  in- 
fant's estate  to  pay  off  the  bond  debts  of  the  an- 
cestor". Nor  can-  he,  without  the  direction  of  the 
courts  convert  the  real  into  personal  or  the  personal 
into  real  estate**.  He  is  subject  to  an  action  of 
account  as  soon  as  his  guardianship  is  at  an  end^  but 
not  before,  for  the  rule  of  the  common  law  is  that 
an  action  of  account  do^s  not  lie  while  the  guardian^ 
•hip  continues.  However,  in  equity,  the  infant 
may,  by  prochein  ami,  sue  his  guardian  for  an 
account  during  the  minority.  That  court,  it  is  said> 
often  gives  extrajudicial  directions  for  an  infant,  and 
hears  a  person  as  amicus  curiae.  And  it  was  observ- 
ed, by  Lord  Hardwicke,  that  in  Lord  Macclesfield's 
time,  in  the  case  of  Lord  Dudley,  a  stranger  came 
and  complained  of  the  abuse  of  the  infant's  estate 
i>y  the  guardian ;  and  upon  this  application,  and 

>  2  WUi.  129.  135.  •  2  Venu  606. 

»  Prtc.  in  Ch.  137.  *•  1  Vert.  403.  435. 
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undertaking  to  pay  the  costs^  the  court  directed  the 
master  to  examine  the  receiver's  accounts^  and  see 
whether  the  infant  was  wronged  or  not  p.  By  the 
statute  4  Anne^  c.  16^  actions  of  account  may  be 
brought  against  the  -executors  or  administrators  of 
guardians.  But  a  guardian  is  entitled  to  all  his 
reasonable  costs  and  expences;  and^  therefore,  he 
ought  not  to  be  charged  as  receiver,  because  then 
it  seems  he  would  lose  these  costs  and  expences, 
but  as  guardian,  by  name,  for  these  it  is  said  are  in 
general  allowed  only  to  ^guardians  or  bailifis,  as 
such,  and  not  to  mere  receivers  ^ 


PART  XX. 

Statute  of  fraudulent  Devises. 

A  DEBTOR  by  specialties  might;  by  ^devising  his 
land^,  have  deprived  his  specialty  creditors  of  all  re- 
medy against  this  part  of  his  property,  until  the  sta- 
tute 3  and  4  William  and  Mary  c.  14.  was  passed.  But 
by  this  statute,  '^  reciting  that  it  was  not  reasonable 

f  2  Vez.  484.  Earl  of  Pomfrct-  v.  Lord  Windsor.  2  P.  Wm«. 
119.  3Atk.625. 

4  1  Freem.  178.  1  Leo.  219.  and  see  the  statute  4  Anne»  c.  16. 
sec.  S7> 

6 
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or  just  that  hj  the  practice  or  cctotrivance  of  any 
debtors  their  creditors  should  be  defrauded  of  their 
just  debts^  it  was  enacted  that  all  wills  and  testa*- 
ments^  limitations^  disposition!^  and  appointments 
of  or  concerning  any  manors^  messuages^  lands,  te- 
nements, and  hereditaments,  or  of  any  rent,  profit, 
term,  or  charge  out  of  the  same,  whereof  any  per- 
son, at  the  time  of  his  or  her  decease,  should  be  s^' 
seised  in  fee  simple  in  possession^  reversion,  or  re- 
mainder, or  have  power  to  dispose  of  the  same  by 
his  or  her  la$t  will  ^  and  testament  thereafter  to  be 
made,  should  be  deemed  and  tslken  only  as  against 
•such  creditor  or  creditors  aa  aforesaid,  his,  her,  or 
their  heirs,  successors,  executors,  administrators, 
and  assigns,  and  every  of  them,  to  be  fraudulent, 
and  clearly,  absolutely,  and  utterly  void,  frustrate, 
and  of  none  effect." 

And  by  section  3,  "  for  the  means  thjtt  such  credi- 
tors mav  be  enabled  to  recover  their  said  debts,"  it 
was  enacted,  "  that  in  the  cases  before-mentioned, 
every  such  creditor  or  creditors  should  and  might 
have  and  maintain  his,  her,  or  their  action  of.  debt 
upon  his,  her,  or  their  said  bonds  and  specialties,* 
against  the  heir  and  heirs  at  law  of  sirch  obligor  or 
obligors,  and  such  devisee  or  devisees  jointly,  and 
such  devisee  or  devisees  should  be  liable  and  charge- 
able for  a  false  plea  by  him  or  them  pleaded,  or  for 
not  confessing  the  lands  or  tenements  to  him  de- 
scended." 


r2 


It 
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And  by  section  4  it  was  enacted^  "  that  where 
there  should  be  any  limitation  or  appointment,  de- 
'  vise  or  disposition^  of  or  concerning  any  manors, 
&c.  for  the  raising  or  payment  of  any  real  and  just 
debt  or  debts,  or  any  portion  or  portions,  sum  or 
sums  of  money,  fof  any  child  or  children  of  any 
person  other  than  the  heir  at  law,  according  to  or 
in  pursuance  of  any  marriage  contract,  or  agreement 
«  in  writing,  bona  6de  made  before  such  marriage, 
the  same  and  every  of  them  should  be  in  full  force ; 
and  the  same  manors,  &c.  should  be  holden  and 
enjoyed  by  every  such  person  or  persons,  his,  her, 
and  their  heirs,  executors,  administrators,  and  assigns, 
for  whom  the  said  limitation,  appointment,  devise, 
or  disposition  was  made,  and  by  his,  her,  and  their 
trustee  or  trustees,  his,  her,  and  their  heirs,  execu- 
tors, adminbtrators,  and  assigns,  for  such  «state  or 
interest  as  should  be  so  limited  or  appointed,  de- 
vised or  disposed,  until  such  debt  or  debts,  portion 
or  portions,  should  be  raised,  paid,  and  satisfied/' 

And  lastly  it  was  enacted,  ''  that  all  and  every  de- 
visee and  devisees  made  liable  by  that  act^  should  be 
liable  and  chargeable  in  the  same  manner  as  the  heir 
iat  law,  by  force  of.  that  act,  notwithstanding  the 
lands,  tenements,  and  hereditaments  to  him  or 
them  devised  should  be  aliened  before  the  action 
^         brought/* 

This  statute,  in  respect  to  this  part  of  its  provi- 
sions, may  be  considered  as  suppletory  to  that  of 
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the  13  Elizabeth^  c,  5,  against  fraudulent  convey- 
ances^ and  as  designed  to  extend  the  remedy  to 
fraudulent  devises. 

It  has  been  determined  that  an  action  of  covenant 
does  Tiot  come  within  the  remedy  given  by  this  sta- 
tute^ which  is  confined  to  cases  of  debt,  for  though 
the  word  specialties  is  used  as  well  as  bonds,  yet 
when  the  means  of  recovery  are  provided,  the  inten- 
tion of  the  statute  is  plainly  confin^  to  debts,  and 
those  specialties  on  which  an  action  of  debt  lies. 
The  statute  speaks  throughout  of  debts,  and  a  breach 
of  covenant  cannot  be  considered  as  a  debt.  The 
statute  prescribes  the  means  by  which  such  creditors 
shall  recover  their  debts,  and  in  prescribing  thosQ 
means  it  only  gives  the  action  of  debt  *.     ,  ^ 

This  Act  contains,  as  appears  from  what  has  been  Bxcepting   . 

*  *   .  cuttte  I  itt  ef- 

above  recited,  a  clause  saving  the  effect  of  such  ^^cu 
devises  and  dispositions  as  are  for  the  payment  of 
debts  which  clause  has  been  held  to  operate  simply 
as  an  exception,  leaving  the  case  of  a  devise  for  the 
above  purpose,  as  well  as  provisions  of  portions  for 
children  in  pursuance  of  marriage  contracts,  entirely 
unaffected,  and  open  to  the  same  remedy  and  resort 
as  before  the  statute  \  Since  at  common  law  there 
was  no  remedy  against  a  devisee  for  payment  of 
debts,  auch  a  case  always  was  and  still  continues  to 


*  7  East  129,  Wilson  v.  KnuUey. 
^  2  Atk.  292,  Flunkiet  v.  Fentoiu 
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be,  since  the  statute,  the  subject  of  equitable  ju*- 
risdiction,  and  accordingly  the  assets  are  equitably 
distributable^  that  is,  equally  and  pari  passu  amongst 
all  the  creditors,  whether  by  specialty  or  simple 
contract, 

A  devise  for  payment  of  debts  out  of  the  rents 
and  profits  only,  has  been  clearly  held  within  the 
exception*^.  And  it  appears  to  have  been  the  opi- 
nion of  Lord  C.  J.  Willes,  that  by  virtue  of  the 
above-mentioned  clause,  a  devise  for  the  payment 
of  any  particular  debt  upon  simple  contract  is  a  good 
devise  against  bond  creditors'. 

But  it  is  to  be  observed,  that  if  a  devise  for  pay^- 
ment  of  debts  does  not  provide  for  it  in  a  practica- 
ble manner,  the  case  is  not  within  the  exception'. 
But  since  the  case  r^  Bailey  v.  Ekins',  the  rule 
appears  to  be  settled^  that  if  the  provision  made 
by  the  will  for  the  payment  of  debts  be  effectual, 
either  at  law  or  in  equittf,  the  case  is  taken  out 
of  the  statute :  so  that  if  the  will,  instead  of  break- 
ing the  descent  by  a  regular  devise,  only  charges 
the  estate  with  the  debts  of  the  testator,  this 
provision  is  good  and  availing,  notwithstanding 
the  statute  of  fraudulent  devises,  and  a  court  of 

f  2  Atk.  104.     Ridout  v.  Earl  of  Plymouth. 

*  Willes  524.  Gott  v.  Atkinson. 

•  S  Brown,  Ch.  Rep.  614. 

'  7  Vez.  Jnn.  SI9|  and  see  j3  Vez.  Jud.  26,  Shephard  v.  Lot- 
widge. 


Pabt  XX,        Statute  of  fraudulent  Devises.  247 

equity  mil  act  upon  it;  which  is  the  same  thing 
as  to  say  that  the  interest  so  provided,  and  which 
equity  draws  out  of  the  mass  going  to  the  heir, 
is  distributable  as  equitable  assets,  among  all  the 
creditors  equallv,  and  without  any  regard  to  tne  Ajitt»— equk- 
precedency  of  specialty  creditors.  Lord  HSrdwicke 
in  PlunJcet  v.  Penson*,  seenaed  to  be  of  opinion, 
that  it  was  necessary  the  descent  should  be  broken 
to  make  the  ^assets  equitable;  and  that  if  the  estate 
were  suffered  to  descend  charged  to  the  heir,  or  if 
the  heir  were  made  the  trustee  ( 1 ),  the  descent  be- 
ing unbroken,  the  assets  should  be  considered  as 
legal  assets;  distinguishing  such  case  from  that  of 
the  devise  of  an  estate  to  a  stranger  chargtd  with 
the  payment  of  debts  which  by  breaking  the  de- 
scent would  make  the  assets  equitable  *".     But  Lord 

■  2  Atk*  290.      '  See  1  P.  Wins.  4S0.  Freemoult  v.  Dedire. 


(1)  A  devise  giving  lands  as  the  law  would  give  it,  in  case  there 
iirere  no  devise,  is  inoperative  and  void;  and  therefore  .if  the  legal 
estate  be  devised  to  the  heir  in  trust,  the  descent  of  the  legal  estate 
if  unbroken,  and. the  devise  has  merely  an  equitable  operation.  See 
Hedger  v.  Rowe,  S  Lev.  127.  But  if  the  quality  of  the  estate  be 
altered,  the  descent  is  broken ;  as  if  the  devise  create  a  joint- 
tenancy  or  tenancy  in  common^  where  the  descent  would  carry  the 
estate  in  coparcenary.  S  Lev.  128.  Hob.  SO.  But  merely  charging 
the  estate  does  not  break  the  descent.  See  2  Lord  Raym.  Reading 
«.  Rawsteme,  829.  But  if  a^mere  trust  estate  descend  it  will  be  le^ 
gal  assets,  since  a  trust  estate  descending  is  made  asseu  by  the  su- 
tute  of  frauds.  But,  it  seems,  an  equity  of  redemption  of  the  fee, 
not  being  so  converted  by  that  statute,  is  considered  as  equitable  as- 
sets.   2Atk.294.   3P.  Wms.  342. 
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Eldon^  in  the  late  case  of  Ekins  v.  Bailey,  observed^ 
that  the  rule  cannot  be  accurate  when  it  is  stated 
that  the  descent  ought  to  be  broken. 

If  we  suppose  a  devise  to  trustees  in  trust  to  pay 
debts,  and  all  the  trustees  to  die  in  the  life*time  of 
the  testator,  the  estate  must  descend  upon  the  heir^ 
but  it  is  clear  the  assets  would  be  equitable*  By  the 
failure  of  the  devise,  the  heir  must  have  it,  as  the 
trustees  would  have  had  it,  subject  to  the  debts,  and 
yet  the  descent  is  not  broken  (2), 

Remedy  at  Uw       The  action,  by  the  express  direction  of  the  statute. 

vponthesututc*  ^ 


(2)  Theye  dcYises  are  greatly  promoted  in  equity.  But  though 
a  deyise  of  lands  for  payment  of  debts  was  formerly  held  to  bclude 
those  upoa  which  the  sutute  of  Umitationi  had  run,  2  P.  Wms. 
S7S,  and  see  S  P.  Wms.  89,  Cowp.  548.  2  Vem.  141,  Gofbn  v. 
Mill.  Yet  this  general  doctrine  seems  now  to  be  controuled ;  and 
the  distinction  seems  to  be  between  those  debts  upon  which  the  statute 
has  already  run  in  the  testator's  life,  which  are  still  to  be  presumed  to 
be  paid;  and  those  upon  which  it  has  not  run  ;  which  are  not  subject 
to  be  barred  by  its  running  after  the  death  of  the  testator ;  for  the 
trustee's  neglect  shall  not  prejudice  the  creditor.  Executors  of 
Fergus  v.  Gore,  Ca.  temp.  Lord  Redesdale,  107*  Where  debts  are 
directed  to  be  paid  out  of  rents  and  profits,  the  court  will,  if  necesp 
•ary,  decree  a  sale.  2  Vem.  26,  Berry  «.  Asham.  Though  per- 
haps it  is  otherwise  if  out  of  the  annual  rents.  1  Vem.  104.  So 
equity  will  supply  the  want  of  a  surrender  of  a  copyhold  to  the  use 
of  the  will,  if  it  is  devised  for  payment  of  debts,  as  it  will  for  a  wife 
or  children  un|>rovided.  2  P.  Wms.  490.  IS  Vex.  Jun.  216*  The 
doctrine  of  election  does  not  prerail  against  creditors  taking  benefi 
under  a  derbe  for  payment  of  debts,  and  disputing  the  will  xq  pther 
respects,  IS  Vez.  Jun.  Kidnej  v.  Cou^maker, 
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must  be  brought  against  the  heir  and  devisee  jointly. 
And  courts  of  equity  hold  themselves  equally  bound 
by  the  statute  in  this  respect^  and  insist  upon  the 
heir's  beinj^  made  a  party  to  the  proceedings ;  for  it 
is  onl)  by  tiie  act  that  the  property  becomes  assets  in 
hai.d^  of  ti  e  devisee^  and  as  that  statute  requires  the 
heir  to  be  a  oonlefendant,  the  remedy  must  be  fol- 
lowed as  It  is  prescribed^  and  a  bill  in  equity  is  as 
an  action  at  law.  Perhaps,  if  the  heir  could  not 
be  found,  the  bill  might  charge  that  the  plaintifThad 
made  enquiry,  and  could  not  discover  the  heir*. 

If  the  heir  happen  to  be  made  a  joint  devisee 
with  others,  then  the  action  should  be  against  the 
heir  and  devisees  jointly,  charging  the  heir  both 
as  heir  and  devisee.  Supposing  the  estate  be  limit- 
ed to  several  in  succession  by  the  devise,  it  seems 
proper  to  make  them  all  defendants  in  respect  of 
their  estates;  as  where  property  is  devised  to  go  in 
strict  settlement,  making  a  tenant  for  a  life,  with  re- 
mainder to  trustees  to  preserve  contingent  remaind- 
ers, remainder  to  the  first  and  other  sons  of  the  tenant 
for  life  in  tail ;  it  would  be  prudent,  if  not  abso- 
lutely necessary,  to  make  the  heir  together  with  the 
tenant  for  life,  the  trustees  to  preserve,  and  the  son 
er  sons  of  the  tenant  for  life,  parties;  and  as  the  sons 
do  not  claim  by  descent,  the  parol  ciDul4  not  demur. 

I  1  P.  Wms.  99l  Gawkr  «.  Wade«  2  Atlu  125.  Wamn  v, 
Stawell.  For  the  proper  form  of  declaring  agatoft  the  heir  and  de^ 
mee  jointly.    See  dift'i  Enmea,  2M,  pL  19. 
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It  is  said,  indeed,  to  be  the  general  rule  that  where 
a  devise  is  fraudulent  under  this  statute^  and  heir 
thereby  becomes  subject  to  the  action,  together 
with  the  devisee,  by  virtue  thereof,  if  such  heir  is  an 
infant  the  parol  cannot  demur ^. 


Of  the  fftate 
per  auter  vie 
under  this  sca« 
tute. 


In  respect  to  estates  .pur  auter  vie  it  should  be 
observed,  that  as  by  the  statute  of  frauds,  29  Car.  % 
c.  3,  sect.  12,  an  estate  pur  auter  vie,  which  comes 
to  the  heir  as  special  occupant,  is  made  assets  by 
descent,  as  in  the  case  of  lands  in  fee  simple,  and 
devisable  by  a  will  in  writing  signed  by  the  devisor, 
and  attested  in  his  presence  by  three  or  more  wit- 
nesses, so  a  devise  of  such  an  estate  is  also  held  to 
'  come  within  the  statute  of  fraudulent  devises,  and  to 
be  void  against  specialty  creditors'. 


^   ^  See  1  Vez.  ^.   Beaumont  v.  Thorp,  and  at  to  the  mode  of 
pleading  by  the  heir  and  devisee,  seeGott  v.  Atkinson,  Willes,  527. 
'  See  5  Atk.  465»  West&ling  «.  Westfkling. 


CHAP.  11. 


REVOCATION  OF  WILLS. 


PART  L 


Construction  qf  Sect.  6.  of  the  Statute  of  Frauds. 

Before  the  statute  of  29  Car.  2.  wilb  in  writing 
of  real  estates  might  be  revoked  by  parol ;  and>  in- 
deed^ after  that  statute^  such  power  would  still  have 
existed^  (as  we  may  conclude  in  analogy  to  the 
doctrine  of  holding  written  agreements  revokable  by 
parol  notwithstanding  the  4th  section^)  if  by  the  6th 
and  22nd  sections^  special  provisions  had  not  been 
made  to  prevent  it  Thus  it  is  held  in  regard  to  the 
12  Car.  2.  c.  24.  giving  power  to  the  father  to  ap- 
point a  guardian  of  his  child,  that  the  appointment 
under  that  statute  may  still  be  revoked  hf  an  in-> 
strument  made  expressly  for  that  purpose  without  any 
attestation ;  because  no  positive  provision  was  made 
against  it  by  that  statute*. 

»  See  7  Vez.  Jon.  376»  377»  ex  parte  Dchester/  Ante,  2S9. 
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Much  has  been  said  on  the  difference  in  the  pen* 
ning  of  the  5th  section  of  the  statute  respecting  the 
execution  of  a  will  of  lands^  and  of  the  succeeding 
section^  which  prescribes  and  restricts  the  methods 
of  revocation.  At  the  end  of  the  case  of  Right  r. 
Price  ^  in  Douglas's  Reports,  the  learned  Reporter 
has  added  a  note,  in  which  he  has  animadverted  upon 
the  difference  in  the  language  in  the  two  clauses, 
which  he  attributes  to  inaccuracy  in  the  composition 
pf  the  Act ;  and  it  cannot  be  denied,  that  the  varia- 
tion in  the  terms,  where  the  same  principle  must 
have  governed,  seems  hardly  explainable^  but  by 
imputing  a  mistake  to  the  legislature.  By  the  5'th 
section,  the  testator  is  not  required  to  sign  in 
the  presence  qf  the  subscribing  witnesses^  but  the 
subscribing  witnesses  are  called  upon  to  attest  in 
the  presence  of  the  testator,  ^d  Mn  Douglas 
observes  in  the  note  alluded  to,  that  he  believes 
it  is  universally  understood,  that,  to  satisfy  this  5th 
section,  a  testator  must  sign  in  the  presence  of  the 
witness. 

But  by  what  has  been  above  produced  to  the  reader 
on  this  subject,  it  must  have  sufficiently  appeared  to 
him,  that  such  actual  signature,  in  the  presence  of 
the  witnesses,  is  not  held  to  be  requisite,  and  that  it 
is  enough,  if  the  testator  acknowledges  his  hand* 
writing  to  the  signature,  or  publishes  and  declares^ 
it  to  be  his  will,  when  the  witnesses  subscribe  their 
attestations* 


PamI. 


Revoking  Clause. 


25S 


Q-c: 


By  the  clause  respecting  revocations^  the  subscrip- 
tion of  the  witnesses  b  not  expressly  directed^  while^ 
on  the  other  hand^  the  signing  by  the  testator  in  the 
presence  of  the  witnesses,  is  possitively  prescribed. 
The  clause  runs  as  follows:  "  And  moreover,  no 
devise  in  writing  of  lands,  tenements,  or  heredita- 
ments, nor  any  clause  thereof,  shall  at  any  time,  after 
the  said  four-and-twentieth  day  of  Juae,  be  revocable, 
otherwise  than  by  some  other  will,  or  codicil  in 
writing,  or  other  writing  declaring  the  same,  or  by 
burning,  cancelling,  tearing,  or  obliterating  the 
same,  by  the  testator  himself,  or  in  his  presence, 
and  by  his  directions  and  consent;  but  all  devises 
and  bequests  of  lands  and  tenements,  shall  remain  - 
and  continue  in  force,  until  the  same  be  burnt, 
cancelled,  torn,  or  obliterated  by  the  testator,  or  his 
directions  in  manner  aforesaid,  or  unless  the  same  be 
altered  by  some  other  will,  or  codicil,  in  writing, 
or  other  writing  of  the  devisor,  signed  in  the  pre- 
sence of  three  or  four  witnesses,  declaring  the  same; 
any  former  law. or  usage  to  the  contrary  notwith* 
standing/* 


It  may  reasonably  be  inferred  to  have  been  the  of  the  irimmt* 

.  .      •  ,  tical  reading  of 

intention  of  the  legislature,   to   impose  the  same  the  Unguagt  of 
obligation  as  to  the  formalities  of  execution,  on  all  whcrebj  it  it 
wills  properly  so  called,  whether  original  or  coming  agreement  widi 
in  the  phce  of  others  antecedently  made.     The  con-  ©f  ur^^^ag 
struction,  therefore,  which  has  been  put  upon  the  Ian-    "^' 
guage  of  the  revocation  clause,  has  brought  the  two  . 
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sections  into  equality  in  this  respect^  and  thus  im- 
parted consistency  and  simplicity  to  the  scheme  of 
the  statutory  restrictions  upon  the  execution  of  wills. 
In  conformity  to  this  plan  of  construction^  as  it  had 
been  judged  a  sufficient  compliance  with  the  requi- 
sitions of  the  fifth  clausCf  if  the  testator  acknow- 
ledged his  signing,  without  actually  executing  it  in 
the  presence  of  the  witnesses,  it  became  important 
so  to  read  the  siocth  section,  which  requires  signing 
in  the  presence, of  the  witnesses,  as  to  bring  it  into 
Agreement  with  the  preceding  section.  The  courts, 
therefore,  have  read  the  concluding  words  of  the 
sixth  section,  will,  or  codicil,  or  any  other  writing, 
signed  in  the  presence  of  three  witnesses,  so  as  to 
detach  the  words  ''will  or  codicil"  from  the  sue- 
ceeding  words,  "  or  any  other  writing,"  coupling 
these  last  words  with  the  words  which  immediately 
•follow,  viz.  ''  signed  m  the  presence  of  three 
witnesses." 

dittSrtiSf  '"^"^    *^^y    ^^^^  » applied   the  requisition    of   a 

founded  upon     <t  giorninfi:  in  the  presence  of  three  witnesses,"  to 

chtt  construction.  o        o  * 

the  proximum  aritecedens  only,  *'  or  any  other 
writing,"  and,  again  coupling  the  succeeding  words 
''  declaring  the  same"  with  the  words  immediately 
before  it,  have  made  therewith  this  complete  sen- 
tence, '*  or  any  other  writing  of  the  devisor,  signed 
in  the  presence  of  three  or  four  witnesses,^  declaring  ^ 
the  same"  At  the  same  time  the  words  "  will  or 
codicil"  were  understood  to  import  a  will  to  codicil 
executed  and  perfected  according  to  the  requisitions 
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of  the  foregoing  section  *.  Interpreting  the  lan- 
guage of  the  6th  clause^  upon  these  principles  of  con- 
struction^ the  law  which  arises  upon  it  is  this ;  that  a 
will  or  codicil^  in  order  to  revoke  a  former  will, 
must  be  executed  with  the  same  solemnities  as  the 
original  will,  that  is,  it  should  be  signed  by  (he  testa- 

« 

tor,  or  by  his  directions,  and  subscribed  by  three 

witnesses,  in  his  presence.    And  if  such  subsequent 

writing,  accompanied  with  all  the  formalities  requi^- 

site  to  a  perfect  inll  of  lands,  under  the  5th  clause, 

make  a  fresh  disposition  of  the  property,  inconsistent 

with  the  dispositions  thereof  by  a  former  will,  it  is  a 

plain  revocation  ivithout  any  express  declaration  of 

intention  to  revoke.    But  if  a  writitrg;   not  duly 

attested  according  to  the    5th  section,  contain  an 

express  declaration  of  intention  to  revoke,  and  fur- 

thermore,    be  actually  signed  in  the  presence  of 

three  or  moire    witnesses,'  such   instrument   is   an 

*  effectual  revocation^  and  the  witnesses  need  not,  as 

in  the  case  of  a  substantive  disposing  will,  under  the 

5th  section,  subscribe  their  names  to  the  instrument, 

in  the  presence  of  the  testator.    , 

*  EUif  V.  Smith,  1  Vcz..jun.  11.    Hoyle  tr.  Clarke,  218. 
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PART  IT. 

Methods  of  Revocation  ( I  )• 

THERE  are  two  general  heads  under  which  all  thd 
smaller  varieties  on  the  subject  of  the  revocation  of 
wills  maybe  included^— revocations  express^and  revo* 
cations  implied.  A  revocation  may  be  said  to  be 
express^  either  when  the  testator^  by  a  subsequent 
writing  signed  by  him  in  the  presence  of  three  or 
more  witnesses  (8)^  declares  a  present  intention  (3) 


(1)  A  man  cannot  make  an  irrevocable  willf  or  bind  hunielf  to  ai 
to  give  up  or  take  from  himadf  Aia  power  of  rerocitioa.  Swinb.  p.  7. 
sect.  14. 

(2).  Though  to  revoke  af  iirill  by  an  inttnunent  of  dedarfllion  ac- 
cording to  the  statutct  audi  initrument  muft  be  aigned  m  the  preaence 
of  three  witnesaea,  yet  it  haa  been  held  that  it  ia  enough  if  the 
witneaaeaaigOtanditianotneeeasary  that  they  ahouldexpreaa  in  their 
atteatation  the  fiict  of  the  aigning  by  the  teatator  in  their  preaence, 
for  their  actual  subicription  ia  adopted  only  for  the  puipoae  pf  facili* 
tattng  their'recollection  of  the  circumatance.  8  Vin.  Abr.  tit.  Deviae, 
142.  pK  $•  And  indeed  it  haa  been  aaid  there  ia  no  abaohite  muunty 
for  the  witoeaaea  to  the  teatator'a  aigning  to  aubacribe  at  all.  Vin* 
Abr.  tit.  Dev.  (R)  4  pi.  8.  Townaend  v.  Pearc^  per  Eyre  and 
Parker  J. 

(3}  Vid.  poat.tharthe  expreaaion  of  an  executory  or  future  intention 
o  rerokC)  doea  not  operate  £a  a  revocation. 
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to  revoke,  iccofding  to  the  construction  atove  don-* 
sidered,  whereby  the  latter  part  of  the  6th  clause 
Is  disconnected  from  the  words  '  will  and  codicil  ;* 
ot:  secondly,  by  a  will  executed  with  the  solemftitics 
required  by  the  5th  section  of  the  statute,  v?z.  by 
the  signature  of  the  testator,  and  the  subscription  of 
three  witnesses  in  his  presence:  which  latter  mode 
may,  it  should  seem,  be  properly  considered  as  an 
express  revocation,  because,  if  a  man  after  having 
made  a  will  of  laiids,  makes  another  will  inconsistent 
with  the  former,  and  gives  to  it  the  form  of  a  sub- 
stantive independent  instrument,  he  may  be  said  to 
have  explicitly  and  expressly  revoked  the  preceding 
Will,  since  be  has  himself  declared  that  the  will  last 
made  is  his  will,  at  the  time  actually  present,  and  by 
consequence  that  it  is  to  take  place  of  every  different 
disposition  of  an  earlier  date  ;  or,  thirdly,  by  cancel- 
ling, tearing,  or  obliterating  such  will  by  the  testatoi* 
himself,  or  by  his  direction  or  consent* 

Under  the  2nd  general  head  may  be  classed,  all 
those  revocations  which  arise  by  the  construction  oi* 
inference  of  intention,  which  the  law  founds  upon 
the  collateral  acts  of  a  testator  afler  making  his  will  t 

9 

and  which  are  not  within  the  reach  of  the  statute  of 
frauds* 


It  has  been  shewn,  that  according  to  the  prevailing 
opinion,  Tf  an  instrument  be  designed  as  a  will,  and 
is  not  m9.de  merely  for  the  purpose  of  revoking  a 

s 
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f«nn€^r  will  of  the  same  lands,  it  will  not  have  that 
effect  unless  it  be  completed  as  the  statute  directs  in 
respect  to  a  will  of  lands,  although  it  be  signed  in  the 
presence  of  three  witnesses^  because,  being  intended 
as  a  will,  and  to  revoke  as  such,  it  cannot  revoke  but 
M  a  will,  and  by  virtue  of  that  mode  which  in  the  first 
part  of  the  6th  clause  is  pointed  out  And  indeed, 
where  a  testator  designs  to  revoke  a  former  will  by  an 
instrument  making  new  dispositions  of  his  property, 
he  discovers  only  a  conditional  intention  to  revoke,  or 
in  other  words,  his  intention  to  revoke  is  so  coupled 
in  appearance  with  his  new  testamentary  act,  that, 
unless  he  completes  such  testamentary  act  by  ob- 
serving the  formalities  requisite  to  its  perfection,  he 
is  not  looked  upon  in  law  as  manifesting  a  deliberate- 
purpose  of  revoking. 

A  wuu  thcogh  But  although  the  doctrine  seems  now  to  be  settledf 
ativebyextrifiiic  as  it  was  laid  down  in  the  case  of  Limbery  v.  Mason*, 
May  revokes     VIZ.  that  H  a  tcstator  designs  to  revoke  by  a  new  will, 

unless  the  instrument  be  cRbotiial  to  operate  as  a 
will,  it  shall  not  amount  to  a  revocation.  Yet  the 
words  "  shall  be  edectual  to  operate  as  a  will"  must 
be  taken,  as  has  been  before  obser\ed,  with  reference 
only  to  those  requisites  to  its  validity  which  have 
been  made  necessary  to  it  by  the  5th  clause  of  the^ 
statute ;  since  if  properly  executed  and  attested  to 
pass  freehold  lands  according  to  the  statute,  though 

'  Egglciion  V.  Speke,  Carth.  SU  ^  Conu  45fc 
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it  should  be  prevented  from  operating  by  the  in-* 
capacity  of  the  devisee^  or  any  other  matter  dehors^ 
the  will,  the  former  will  is  nevertheless  revoked 
byit(5). 

In  th6  case  of  Onions  i?.  Tyrer^  the  testator  by  his 
second  will  disposed  of  the  same  lai)ds  to  the  same 
purposes  as  by  the  former,  though  to  different 
trustees;  the  first  will  was  executed  and  attested 
according  to  the  5th  section ;  the  second  will, 
though  subscribed  by  the  testator  and  attested  by 
three  witnesses,  w^  not  subscribed  by  those  wit- 
nesses in  the  presence  of  the  testator :  it  was  there- 
fore invalid  as  a  will  of  lands,  but  was  executed 
agreeably  to  one  of  the  modes  of  making  a  Valid 
revocation  prescribed  by  the  6th  section  of  the 
statute.  In  that  case  the  Chancellor  observed  upon 
the  circumstance  of  the  dispositions  in  both  ihstru-' 
ments  being  the  same  (6),  by  which  it  was  demon-. 

<  Roper  V.  Radcliffet  in  dom.  Proc.    1  Bro.  P.  C.  450.  Vln.  ^t.  i 

Der.  (R  3)  pl«  2.  in  Nods^  'IP.  Wmt.  842. 


/ 


(5)  ^Vez.  jun.  S?0.  per  Lord  Alvan!e]f»  et  vicL  Montague  v. 
Jefereys  Moor,  4  RolL  Abr.  615.  so  si  will  devising  lands  in  fee  ta 
the  heir  at  law*  though  void  as  to  the  purposes  of  a  will,  yet  operates 
as  a  revocation  if  attested  according  to  the  statute,  per  Lord  Hard- 
wicke,in  Ellis  v.  Smith,  1  Vez.  jun.  17« 

(6)  See  the  decree  containing  the  reasons  on  which  it  was 
founded,  stated  fi-em  ^le  register  in  Mr.  Coxe's  a«ie  to  the  case. 

s2 
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strated  that  the  testator  did  not  mean  to  revoke  the 
dispositions  of  the  same  lands  made  by  his  first  will ; 
but  his  Lordship  intimated  that  his  judgment  would 
not  have  been  altered  if  the  same  lands  had  been 
given  to  other  persons  by  the  second  will ;  taking,  as 
it  is  presumed,  the  broad  ground,  that  a  will  of  lands 
is  not  to  be  revoked  by  a  subsequent  will,  unless 
such  subsequent  will  is  effectual  as  a  'will  under  the 
statute ;  and  the  law  seems  now  to  be  well  settled, 
that  though  the  dispositions  of  the  second  will  be  ever 
so  inconsistent  with  those  of  the  first,  the  first  will 
shall  stand  unrevoked  unless  the  second  be  signed 
by  the  testator,  and  also  subscribed  by  three   wit* 
Besses  in  hb  presence.     The  same  consequence  still 
holds  though  the  second  will  contain  an  express    ' 
revoking  clause,  and  is  also  signed .  in  the  presence 
of  three  witnesses;  for  the  revocation  is  then  con* 
sidered  as  being  made  in  subserviency  to  -  the  dis- 
posing part  of  the  will;  which  being  ineffectual,  as 
not  being  subscribed  by  the  witnesses  in  the  testa- 
tor's presence,  the  accessary  must  follow  the  fate  of 
the  prixicipaL  But  where  the  revoking  clause  has  not 
this  connection  with  the  disposing  part  of  the  will, 
as  where  the  dispositions  relate  to  other  lands  with- 
out affecting  the  subjects  of  the  first  will,  or  where  ^ 
the  second  will  is  only  of  personal  estate,  there     ^ 
seems  to  be  no  reason  why,  if  it  contain  an  express 
revoking  clause  and  be  signed  by  the  testator  in  the 
presence  of  three  witnesses,  it  should  not  revoke  an 
antecedent  will  of  lands;  and  such  seems  to  have 
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been  the  opinion  of  Lord  Chancellor  Cowper,  in  the 
above-mentioned  case  of  Onions  i?.  Tyrer(7)- 
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IN  respect  to  the  operation  of  a  subsequent  vrill 
of  lands,  with  the  ceremonies  prescribed  by  the  5th 
section,  as  a  revocation  of  a  preceding  will,  it  is  ma- 
terial to  be  observed,  that  such  effect  is  not  produced 
by  the  subsequent  will,  merely  as  being  the  last  will, 
unless  its  dispositions  of  the  property  are  incapable 
of  standing  with  those  of  the  preceding  will :  and 
where  there  is  any  such  inconsistency,  the  revoca- 
tion produced  thereby  is  confined  in  its  extent  to 
the  subjects  of  the  inconsistent  dispositions.  This 
seems  to  be  well  established  in  Hitchins  v.  Bassett% 
where  the  case  upon  the  special  verdict  was  as 
follows: — Sir  Henry  Killigrew  was  seised  in   fee 

*  1  Show.  265.    2  Salk.  591. 


(7)  See  the  same  doctrine  and  reaaonings  applied  to  the  question 
of  revocation  upon  the  statute  of  12  Car.  2.  c  2^    7  Vez.  jun.  S48. 
parte  Uchester. 
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of  the  lands  in  question,  and  on  the  12th  of  Novem* 
ber,  1644,  made  his  will  in  writing,  whereby, 
(amongst  other  hereditaments)  he  devised  the  pre- 
mises to  Mrs.  Jane  Berkely  (his  near  kinswoman) 
for  life,  with  remainder  ov^r  to  Henry  Killigrew 
(testator's  natural  son)  in  tail,  and  made  the  said 
Mrs,  Berkely  sole  executrix.  They  further  found 
that  afterwards,  in  1645,  the  testator  made  another 
will  in  writing,  but  what  was  contained  in  the  last 
mentioned  will,  or  what  was  its  purport  and  effect  the 
jurors  were  ignorant.  The  argument  for  the  heir 
at  law,  and  in  support  of  the  last  will  as  a  t6tal 
revocation  of  the  first,  rested  mainly  upon  the  con- 
struction of  the  maxim — that  a  man  could  not  die 
with  two  wills;  which  the  counsel  on  that  side  inter- 
preted to  mean,  that  if  a  man  after  having  made 
a  will  of  lands,  makes  and  executes  another  will, 
calling  it  his  last  will  and  testament,  and  giving 
it  the  form  and  language  of  a  substantive  inde* 
pendent  will,,  it  must  necessarily  be  a  total  revo- 
cation of  the  preceding  will.  It  was  admitted  that  a 
man  might  make  several  wills  of  particular  subjecte, 
but  then  they  ought  to  be  confined  in  expression  to 
those  particular  subjects,  for  however  different  the 
subjects,  yet  if  the  subsequent  will  was  published 
generally  as  a  man's  last  will  and  testament^  it  must 
be  held  to  be  a  revocation  of  the  former  will.  It 
was  also  true  that  a  testator  might  make  as  many 
codicils  as  he  pleased,  but  there  was  a  wide  dif- 
ference between  wills  and  codicils,  a  codicil  being 
an  accessary  to  a  will  and  not  destructive,  but  con- 
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firmatory  thereof.    It  was  observed  also^  on  the  same 
side^  that  where  a  man  makes  several  wills  expressly 
of  diflferent  particular  things^   these   together  make 
but  one  will^  though  written  upon  different  papers. 
9ut  that  as  the  jury  had  found  that  the  testator  had 
made  another  wilL   this  must  be  taken  to  mean  a 
general  testament;  and  it  must  be  understood  to 
mean  a  different  will^  for  if  it  had  been  a  duplicate  to 
be  sure  it  would  not  be  a  revocation^  but  then  it 
ought  to  be  idem  and  not  aliud  testamentum.    And 
upon  the  whole  they  concluded^  that  if  the  testator 
did  in  fact  make  a  second  will^  not  correspondent  in 
omnibus  with  the  firsts  and  purporting  to  be  his  last 
will  and  testament,  it  was  necessarily  a  total  re- 
vocation  ( 1 ), 

These  arguments  were  answered  on  the  other  side 
by  denying  the  construction  put  upon  the  civil  law 
maxim^  'that  a  man  can  die  with  but  one  will/ 
They  said«  that  the  true  construction  of  that  maxim 
was,  that  where  two  devises  of  the  same  thing  were 
made^  the  la<«t  must  standi  but  that  two  wills  might 
well  stand  together  as  to  such  devises  or  bequests  as 
are  not  inconsistent.  That  there  was  no  ground  for 
presuming  that  the  last  will  in  this  case,  though  a 
complete  will,  contained  any  thing  inconsistent  with 
the  devise  in  the  first  will,  under  which  the  lessor  of 


(1)  The  8ame  line  of  argument  wat  taken  and  pwaed  by  the  late 
Mr.  Serjeant  Hill  in  arguing  the  case  of  Ooodright  v.  Harwood, 
Cowp.  89. 
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the  plaintifT  claimed.  The  Court  (in  Trinity  term, 
4  W.  and  M. )  gave  judgment  for  the  plaintifi^  an4 
a  writ  of  error  being  afterwards  brought  in  Parlia- 
ment, that  judgment  was  affirmed.  And  since  this 
case  the  point  appears  to  have  been  considered 
as  settled,  that  a  secpnd  substantive  independent, 
will,  properly  executed,  as  a  will  of  lands,  is  not, 
merely  as  such, .  a  total  revocation  of  a  former 
will,  but  only  so  far  as  it  is  inconsistent  with  it; 
though  it  must  be  owned  that  Sir  Matthew  Hale» 
when  he  sat  as  Chief  Baron  in  the  Exchequer, 
seemed  to  be  of  opinion  on  the  same  case^ 
that  such  subsequent  independent  willj  though 
not  importing  in  express  terms  a  revocation  of  the 
former,  nor  passing  any  land,  would  amount  in  con- 
struction of  law  to  a  revocation  (2),  That  great 
Judge,  it  is  true,  expressed  himself  in  favour  of  the 

^  Vide  Hardress,  S76.    Seymour  et  Ux«  v,  Roaworthyi 
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(2)  In  arguing  the  case  of  Hitchins  v.  Bassett,  it  would  seem  u 
if  Serjeant  Maynard  meant  to  concede  that  where  the  second  will 
appears  to  have  appointed  an  executor,  it  piay  be  considered  as  that 
sort  of  distinct,  substantive,  independent  will,  which  must  revoke 
a  former  will  in  toto;  but  I  find  no  authority  for  such  a  con<» 
ce^ion,  and  I  conceive  that  the  law  is  at  this  time  clearly  held  other- 
wise. It  was  holden  (before  the  statute  of  frauds)  that  if  a  man 
fnade  hia  will,  and  devised  his  land  to  J.  S.  and  afterwards  purchased 
the  manor  of  D*  and  afterwards  wrote  in  his  will  that  J.  D.  should  be 
|iis  executor,  this  was  no  new  publication  to  make  the  Itnda  pass, 
Vin.  tit.  Devise  (Z)  S  per  Popham,  C.  J.  And  the  prit^ple  in  this 
respect  is  (he  same  as  to  republication  and  revocation. 
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first  ivill,  but  then  it  was  on  the  ground  of  there 
being  no  finding  by  the  jury  of  the  contents  of 
the  second  will>  so  that  it  did  not  appear  but  that  the 
second  will  was  a  coi\firmation  of  the  first. 

The  rule,  however,  is  now  established,  that  the 
contents  of  such  second  will  must  be  found,  and  the 
contents  so  found  must  appear  to  be  inconsistent  with 
the  dispositions  of  the  former  will,  to  operate  as  a 
revocation ;  and  that  if  part  is  inconsistent  and  part 
is  consistent,  the  first  will  shall  only  be  revoked 
pro  tanto,  and  to  the  extent  of  these  .discordant  dis- 
positions. 

The  case  of  Hitchins  v,  Bassett  received  confirma- 
tion from  the  subsequent  case  of  Goodright  v.  Har- 
wood%  which  passed  through  three  stages  of  adjudi- 
cation. The  jury  found  by  their  special  verdict  that 
J.  Lacy  made  two  wills,  both  duly  attested  so  as  to 
pass  freehold  estates;  and  that  the  disposition  made  by 
the  second  will,  which  was  eight  years  after  the  first,  . 
was  different  from  the  disposition  in  the  prior  will, 
but  in  what  particulars  was  unknown  to  the  Jurors : 
and  the  Jurors  did  not  find  that  the  testator  cancelled 
the  first  will,  or  that  the  defendant  destroyed  the 
second.  It  was  contended  for  the  defendant  in  the 
writ  of  error,  that  the  grounds  of  the  decision  in 
Hitchins  v.  Bassett  were  in  his  favour,  for  that  case 
was  decided  against  the  effect  of  the  cecond  will  as 

•  3  Wib,  497.  Cowp.  87.    7  Bxx).  P,  C.  S44, 

■ 
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a  revocation  of  the  first,  because  there  was  no  proof 
whatever  of  any  change  of  intention  in  the  testator, 
or  even  that  the  second  will  did  any  way  affect  or 
concern  the  testator'^s  lands.  But  that  in  the  present 
case  it  was  found  that  the  second  will  was  attested 
by  three  witnesse^^  that  it  did  relate  to  }«ids,  and 
indeed  to  the  very  estate  in  question,  because  the 
testator  had  no  other  real  estate.  And  that  as  it  bad 
been  expressly  found  that  the  disposition  of  1756  was 
different  from  the  disposition  in  1748,  that  finding 
amounted  to  a  finding  of  an  express  revocation  of  the 
flrstwill. 

But  Lord  Mansfield,  after  stating  the  rule  that 
a  subsequent  devise  of  land  must  be  inconsistent  with 
a  prior  devise  of  the  ^^ame  land,  or  the  first  will  would 
stand  as  a  good  subsisting  devise,  observed  that  it  was 
not  found  that  the  second  will  was  in  any  particular 
repugnant  to  or  inconsistent  with  the  first.  Had  the 
defendant  destroyed  the  second  will  there  might  have 
been  good  gnumd  to  presume  such  inconsistency  or 
repugnance,  and  the  jury  might  have  found  the  fact 
of  revocation.  His  Lordship  added,  that  there  was 
no  variation  in  substance  between  this  case  and  that 
of  Hitchins  u  Bassett.  That,  properly  speaking, 
mwther  will  could  net  exist  without  there  being  a 
difference,  for  if  it  were  exactly  the  same  it  would 
be  no  more  than  a  duplicate  or  republication  of  the 
first  will.  That  the  Jury,  therefore,  in  finding  it  to 
be  another  will,  said,  ex  vi  termini,  that  it  was 
^lifTerent;   but  as  they  had  not  fcnnd  in  what  that 
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difference  consisted^  the  Court  could  not  presume 
that  there  was  any  inconsistency  in  the  dispositions 
of  the  Mo  wills,  and  by  consequence  they  could 
not  say  that  the  first  will  was  revoked. 

This  doctrine  is  in  itself  so  rational,  and  so 
founded  on  authorities,  that  one  is  surprized  at 
seeing  the  question  renewed,  and  again  disputed  at 
so  late  a  period  ;  but  even  these  cases  did  not  pre- 
vent the  point  from  coming  again  into  discussion^ 
with  a  trifling  variation  in  the  circumstances^  about 
five  years  ago,  in  the  case  of  Thomas  v.  Evans  **; 
in  which,  a  person  made  his  will,  whereby  he 
bequeathed  his  personal  estate  to  his  mother,  and, 
after  several  intermediate  limitations,  devised  the 
ultimate  remainder  to  T.  Upon  his  having  afterwards 
acquired  other  estates,  some  by  purchase  and  some  ^ 
by  devise,  and  the  bequest  to  his  mother  haying 
lapsed  by  her  death,  the  testator  made  a  second  will 
disposing  by  name  of  the  property  which  had  been 
so  devised  to  him,  and  then  added,  "  as  to  th6  rest 
of  my  real  and  personal  estate  I  intend  to  dispose  of 
it  by  a  codicil  hereafter  to  be  made  to  this  my  will.**  ; 
This  was  determined  to  be  no  revocation  of  the 
former  will.  It  was  not  necessary  to  suppose  the 
words  intimating  the  future  intention  to  be  meant  to  . 
embrace  the  real  property  before  devised,  as  the  testa- 
tor had  acquired  estates  since  the  first  will,  which  were 
not  included  in  the  second,  and  which  might  satisfy  the 
words  by  which  the  future  intention  was  expressed ; 

'2  East,  488. 
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* 
Ezpren  inttn-    but  admitting  these  words  to  include  the  real  property 

no  actual  nvo-   devised  by  the  will^  still  it  did  not  appear  that  the 


OTtioni 


disposition  intended  to  be  made  of  it  would  be 
inconsistent  with  the  former  devise;  and  even  sup* 
posing  it  to  be  intended  to  be  inconsistent^  yet  an 
express  intention  to  revoke  would  not  operate  as  an 
actual  revocation ;  for^  as  was  truly  observed  at  the 
bar  and  on  the  bench^  what  would  not  have  been  a 
revocation  by  parol  before  the  statute  would  not  be 
so  since,  though  reduced  into  writing  with  all  the 
formalities  of  the  statute,  and  it  had  been  decided 
that  a  bare  intention  to  revoke  though  expressed  by 
parol  was  no  revocation  before  the  statute,  unless 
the  testator  declared  that  he  did  revoke  his  will(3)» 

hM&nttency         As  a  second  will  is  no  revocation  of  the  first,  any 
•nd  iubteqaent    further  than  as  it  is  inconsistent  therewith,  so  neither 

does  a  testator  by  acting  in  any  other  manner  upon 
the  property  which  he  has  already  devised  by  his  will^ 


(3)  Crsmvel  v.  Saunders,  Cro.  Jac.  497.  where  it  was  resolyedby 
the  court,  that  if  a  maA  makes  his  will,  in  writing,  of  land,  and  after- 
wards upon  communication  says,  that  **  he  has  made  his  will,  but  it 
shall  not  stand,"  or  ^  I  will  alter  my  will/'  these  words  are  not  any 
revocation  of  the  will,  being  in  a  future  sense,  and  only  a  dedaratioo 
of  what  he  intends  to  do.  Aliter  if  he  says  I  do  revoke  it  or  in  any 
other  manner  declares  his  purpose  to  revoke  it  in  presenti.  But  if  a 
testator  declare  his  intention  by  parol  to  revoke  his  will,  and  that 
upoB  his  arriving  at  such  a  place  he  will  execute  his  intention,  and  in 
hiagobg  thither  he  is  nmnkred,  it  has  been  said  that  the  intended 
revocation  shall  take  place,  1  Roll.  Abr.  614.  7  Vez.  jun.  S7l. 
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revoke  the  will  by  such  act  beyond  the  extent  6f  that 
necessary  inference  which  is  created  by  the  incon- 
sistency between  the  will  and  his  subsequent  con- 
duct.   Thus  in  an  early  case*  where  a  man,  hav- 
ing issue  two  sons  by  several  venters,  devised  his 
lands  to  F.  his  eldest  soh,  in  tail  male,  remainder 
to  the  heirs  male  of  W.  his  younger  son,  and  for 
default  of  issue  to  his  own  right  heirs ;  and  after- 
wards made  a  lease  to  W.  for  30  years,  to  begin  after 
his  the  testator's  death,  and  died :  it  was  resolved  that 
this  lease  made  to  W.  was  not  a  revocation  of  the 
whole  devise,  but  quoad  the  term  only*     And  the 
same  point  was  agreed  to  on  the  bench  and  at  the 
bar,  in  Montague  v.  Jeffrys  ^     But  this  doctrine  is 
carried  to  its  fullest  extent  in  the  case  of  Lamb  v. 
Parker*.   There  Edward  Parker  by  his  will  devised  to 
his  younger  son  W.  Parker  a  messuage  for  99  years, 
if  three  lives  therein  mentioned  lived  so  long,  yielding 
and  paying  an  annuity  of  50/.  to  his  sister,  who  was 
the  plaintiff^  for  her  life.     The  testator  afterwards* 
demise^  the  same  messuage  to  one  L.  for  99  years,  if 
three  lives,  named  in  such  demise,  should  so  long 
live,  yielding  and  paying  50/.  per  annum,  to  the 
testator,  his  heirs,  and  assigns.     The  question  was 
whether  this  demise  to  L,  was  a  revocation  of  the 
devise  to  W,  and  consequently  of  the  annuity  pay- 
able to  the  plaintiff. 

The  cause*  was  first  heard  at  the  Rolls  and  then 
held  to  be  a  revocation;  but  upon  appeal  to  the   ^ 

•  Cro*  Car.  28>  Hodgkinson  v.  Wood.  Anp.  prim.  Car.  Reg^. 
f  Vin.  tit.  DcT.  (u).  «  2  Vem.  495. 
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Lord  Keeper^  the  contrary  was  adjudged  and  upoit 
the  following  grounds.^ — ^That  by  the  lease  to  L.  the 
term  of  99  years  commenced  immediately  in  the 
life-time  of  the  testator ;  whereas  the  term  to  W.  was 
to  commence  from  the  testator'.^  death  ;  and  thousrh 
both  were  determinable  for  three  lives,  artd  possibly 
L/s  three  fives  might  happen  to  live  the  longest,  yet, 
that  a  reversionary  interest  passed  which  would  carry 
the  rent  resciAred  on  L/s  lease.  The  ground  of  this 
species  of  revocation  is,  as  is  above  observed,  the 
inconsistency  of  the  p'>steriouf  Act,  and  the  in- 
ference of  intention  arising  from  such  iricortsistency^ 
Crtntofa  ic»  Proceed  in cr,  therefore,  upon  this  principle,  a  lease 

Interest,  than  ^  , 

was  given  by  the  made  subscqucnt  to  the  will  of  the  devised  land,  for 

will,  to  the  same    ,,-  r*        n     ^  i  i        t*       t    \ 

person.  the  benefit  ot  the  same  person  to  whom  the  fee  had 

been  devised,  and  to  commence  upon  the  decease  of 
the  testator,  was  in  Coke  7'.  Bullock ',  adjudged  a  re- 

To  a  stranger,  vocation  in  toto.  Had  it  been  to  a  stranger,  it  was 
agre/d,  it  would  only  have  been  a  revocation  pro 

xvith  aduferenttanto  (4).     And  it  was  likewise  agreed  that  if  the 

commencement.  ,  ,      ,     -  i  i^       •  i 

lease   had    been   granted   to    begin   presently,    or 

a  Sir  Martin  Wright.  ^  Cro  Jac.  49. 


(4)  A  distinction  was  here  adverted  to  by  Walm&Iey  J.  which  is 
clearly  not  law,  as  the  law  is  now  settled,  viz.  that  though  in  the  case 
of  a  lease  to  a  stranger  after  a  will  made,  such  lease,  if  it  comprehend 
part  only  of  the  same  lands,  is  only  a  revocation  for  such  part;  yet  if 
it  embrace  the  entire'lands,  though  it  is  partial  only  in  respect  to  the 
estate,  it  is  a  tctal  revocatioB,  as  extending  specifically  over  the  wholf 
subject  matter* 
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futurely  in  the  life-time  of  the  devisor,  it  would 
have  been  no  revocation,  for  then  it  might  have 
stood  with  the  wilL 

Upon  this  distinction  in  respect  to  the  time  of  the 
Coraniencement,  the  case  of  Baxter  v.  Dyer  ^  deter- 
tnined  by  the  present  Chancellor  is  in  accordance 
with  the  last-mentioned  case  of  Coke  v.  Bullock, 
in  Baxter  v.  Dyer,  the  testatrix,  after  devising  lands 
to  Sir  John  Dyer,  and  his  heirs,  borrowed  from  the 
devisee  a  sum  of  money,  and  ra©r^aged  the  devisied 
estate  to  him,  by  a  conveyance  in  fee,  and  upoii  the 
gfound  that  mortgages  are  in  equity  considered  not 
as  conveyances  of  the  estate,  but  as  mere  pledges  ^ 
thereof  by  way  of  secinrity,  this  subsequent  mort- 
gage, atthough  it  ivas  made  to  the  same  person  to 
whom  the  estate  itself  had  been  devised,  was  held  to 
be  no  revocation.  As  in  Coke  v.  Bullock  the  le^ 
¥^as  to  begin  in  the  life-time  of  the  testator  and 
might  have  terminated  before  his  death,  so  in  this 
case  the  pledge  was  to  take  place  in  the  testatrix's 
life-time,  while  it  was  hers,  and  at  her  own  dispasal, 
and  the  object  might  have  been  answered  in  her  life- 
time. It  was  therefore  held  to  be  no  revocation. 
And  the  Chancellor,  after  stating  that  the  case  of 
Harkness  v,  Bayley  \  had  been  misreported,  produced 
a  note  which  he  himself  had  made  upon  it,  wherein  a 
feature  of  inconsistency  between  the  will  and  the 

posteriour  acts  of  the  parties  appeared,  by  attending 

* 

k  5  Vrt.  jun,  656.  '  Rw,  in  Ch«n.  514. 
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to  which,  the  principle  of  that  case  might  be  recon- 
ciled with  his  decision  of  the  case  before  him ;  for  it 
appeared  that  after  the  mother's  devise  in  fee  to  the 
daughter,  the  son  joined  the  mother  in  a  conveyance 
of  the  estate  for  500  years  to  the  daughter,  with  a 
proviso  that  if  the  mother  or  son  should  pay  during 
the  life  of  the  mother  100  /.  a  year  to  the  daughter^ 
and  the  son  after  the  mother's  death  should  pay 
4000  /.  to  his  sister,  then  the  term  should  cease  and 
be  void,  and  the  son  moreover  covenanted  with  the 
sister  to  pay  4000  /.  to  his  sister  after  the  mother's 
death,  and  also  with  the  mother  to  pay  the  annual 
100/.  to  his  sister  during  the  mother's  life.  This 
conveyance  was  clearly  inconsistent  with  the  devise, 
and  it  was  also  clear  that  the  mother  intended  the 
estate  to  descend  to  the  son. 

The  settled  law  therefore  upon  these  cases  is,  thslt  a 
will  is  not  to  be  revoked  but  by  necessary  implica-* 
tion,  so  that  where  the  subsequent  will  or  posteriouf 
act  is  consistent  with  a  prior  will  or  with  any  part  of 
it,  such  prior  will  remains  valid  in  part  or  in  all  ac- 
cording to  the  extent  to  which  the  dispositions  of  the 
party  can  be  effectuated  without  contradiction  or  dis* 
Where  there  are  cordaucy.     But  whcrc  two  iuconsistcnt  wills  are  pro- 
wiUs  of^the       duced  of  the  same  date,  or  both  without  date,  neither 
Srth  without'     of  which  can  be  proved  to  be  last  executed,  they  are 
bith  voi7for    ^oth  necessarily,  and  by  the  common  law,  void  for 
uncertwnty,       uncertainty  so  far  as  they  are  inconsistent,  and  sup- 
posing no  act  of  the  testator  subsequent  to  the  wills 
to  have  explained  and  reconciled  them,  the  heir  at 
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law''  is  let  in.  Though  according  to  the  case  Inst 
cited  in  the  margin^  either  will  is  subject  to  be  con- 
firmed hj  a  subsequent  act  or  declaration  of  the  ^ 
testator.  Which  judgment  appeaiB  to  stand  on  a 
very  reasonable  and  intelligible  principle^  Since  a  . 
will  cannot  be  said  to  be  revoked  by  a  will  till  thig 
death  of  the  teslaton  And  the  act  of  the  testator 
only  operates  to  decide  which  is  his  last  will'  and  not 
to  produce  the  effect  of  an  implied  or  pat ol  republi-* 
catioUi  of  which,  since  the  statute  of  frauds^  there  is 
authority  and  reason  for  doubting  the  possibility,  ad 
I  shall  endeavour  to  shew  in  its  proper  place. 


PART  IV. 


Intention, 


IT  is  manifest  that  these  cases  of  inconsistent  wilU 
turn  principally  upon  the  intention  of  the  testator  i 
but  we  must  observe  that  a  will  perfected  as  the 
statute  requires  is  not  subject  to  be  overturned  by 
loose  and  conjectural  inferences  of  an  alteration  of 
mind  in  the  testator.  The  oises  have  reduced  the 
doctrine  to  a  regular  system.  The  statute  itself  h^ 
limited  the  mode  whereby  a  will  may  be  expressly 

•  S  Bra  F.  C.  57,  Phipps  v.  Eailof  Angleaea.  ?  Bac.  Ab.  527. 


x 
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revoked;  and'^one  of  thi^  poAdef  prescribed  by  the 

statute  is  by  a  subs^quent^  will^    whlch^   we  have 

'    seeii^  should,  to  prodi^ce  that  e fleet  according  to  th^ 

force  given  by  construction  to'  the  -word  *'  will/' 

where  it  occiiArrn  the.6th.s?c|}Qn>  be  perfected  with 

*     the  formalities  requires  ^b]^'tb€&  precdUng  section. 

,•   ..   But.  this  construction  of,  the  ''language  of  the  6th 

«•  section  seems*  to  have  given  tcf  if  no  enabling  ef- 

/  'ficacy,.in  4«$pect  to  the  operation  of  a  will,  since 

« 

if  the  words.  '^  will  or  codicir*  had  not  been  excepted 
out  of  the  restraint  pat  upon  the  power  of  revoking, 
it  should  seem  that  the  statute  must  either  have  hetn 
construed  not  to  extend  to  the  case  of  a  subsequent 
will ;  or  to  have  enacted  that  a  will  once  perfected, 
though  made  20  years  before  the  testator's  death, 
must  be  taken  as  his  last  will,  if  remaining  uncan- 
celled, notwithstanding  a  subsequent  will  should  be 
made  within  a  month  before  the  decease  of  the  tes- 
tator, with  aU  the  circumstances  constituting  a  per- 
fect wiH. 

No  iBtentioii  As  the  law  now  stands,  it  has  been  shewn,  that  a 

can  be  inferred  .  , 

froii^  a  win  of     new  substantive  will,  unless  it  be  executed  as  the  5th 

lands  noC  exe* 

«aied according  scctiou  dirccts,  wiU  not  rcvokc  a  former  will;  which 

to  the  itatute*  « 

rule  seems  to  arise  justly  out  of  the  principle  of  in- 
tention, for  an  intention  to  revoke  a  first  will  by  a 
second  can  only  be  properly  inferred  from  a  legal, 
valid,  and  perfect  disposition  of  the  same  property ; 
which  accords  with  the  rule  of  the  civil  law,  "  Tunc 
piius  testamentum  rumpitur  cum  posterius  perfec- 
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turn  cst(l);"    In  fhith/ since  tbe;smute  of  frauds^  . 

there  can  be.no  will  in* contetnplationpf  law-  that  has 

not  beent  executed  wifh  the  formalities  made  neces- 

tary  hy  thaf  statute.  It  is  a  mere  nullity  (3  )>  affording 

no  gi^und-  of  inconsistency  fmm  which^tolnfer  even 

a  change  of  inten tioti.  f^^put^i^geiieral' an  iivstnimental  ^  ^^^^ 

act  of  a  t^stator^  iincobpisteiit.  with,  the  dispositions  i»ti^ip*otaU7 

*•  1aopcntive,iniir 

of  hb  prior  wiU,"  even  though  suqh  act  OTay  be  reij*  HevcrAeWi  re- 

•  •  '    voikfi  &  V ill* 

dered  inoperative  by  the' want  of  certain  legal  re^ui-  . 
sites  to  its  validity^  will.  eflTect' a  revo^cation.    Fox: 
tl^ough,  in  die  6ase  of  a  subsequent  v^,.Xbe.  courts 
will  not  take  any  notice  of  its  existence,  as  to  any  . 
devise  of  land^  if  not  duly  executed  and  attested, 
yet  in  the  other  cases  of  invalid  instrumental  acts.  And  if  a  iHO  te 
they  are  respected  as  indications  of  intention  though  ^ed'  ^^^ 
specifically  inoperative.     And,  indeed,  if  a  will  de^  i^^es"mri^ 
vising  land  be  executed  ^nd  attested  so  as  to  have  an  ^^m^^V 
existence  as  a  will,  though  from  circumstances  ex-  ^fi^ckfi  wT 
trinsic  it  is  rendered  void,  it  may  still  effect  a  reyo^.^Jl^ * 


H*i 


(1)  See  the  case  of  the  Earl  of  Ilcfaester,  7  Vez.  joo.  S4&  that  a 
teftamentary  appointmeot  of  a  guardian,  by  tirtne  of  the  12  Ch*  % 
c  Sl^laiiotiefiikedbyatabaeqaeottettaineataryappoiotinen^ 
it  not  subitantiirely  perfected  by  the  attestation  of  two  witnessesi  ac- 
cofdoig  to  that  statute. 

(S)  Equally  so  m  all  cpurts  either  of  law  or  equity.  .Thus  in 
eqnity,  a  wiUof  hnds»anattest^aqisoidingto  thesututCf  and^coo- 
taining  a  beqnest  of  personalty  tP  the  heir,  will  not  put  him  t^  hja 
dection,  which  is  a  striking  mstance  to  shew  the  absolute  nullity  of 
such  a  dicfise  in  the  fi^  of  the  coots  of  equity. 

T  2 
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cation^  as  in  the  case  bef<Mie  mentioned  of  a  ^ill  de* 
▼ising  land  in  fee  to  die  heir  at  law\ 

If  a  testator  leares  at  his  death  a  dozen  wilk,  and 
only  one  executed  and  attested  so  as  to  pass  real 
estate^  such  yrill>  whatever  may  be  its  date^  is  pro* 
perly  his  loit  will  as  to  this  part  of  his  property. 
And  as  a  man  can  have  no  will  but  his  last  m\], 
there  can  be  no  other  wiU  from  which  any  inten-- 
tion  of  the  testator,  inconsistent  with  the  disposi- 
tions of  his  operative  will^  can  be  inferred  (3); 
but  if  a  testator  affects  to  do  something  instrument . 
taHy>  which  fails  from  the  omission  of  some  circuoH 
stances  with  which  it  ought  to  be  accompanied,  and 
which^  if  effectuated,  would  by  its  specific  opera* 
r  tion  revoke  a  priw  will,  the  courts  will  take  notice 

of  such  imperfect  instrument,  and  construe  it  a  re- 
vocation as  mudi  as  if  it  had  been  rendered  effectual' 
to  its  purpose.  .  Vat  it  will  not  be  supposed  that  a 
nugatory  act  was  intended  to  be  done,  when  that 
act  was  professedly  to  have  immediate  perfection:  * 
whereas  in  the  case  of  an  unexecuted  will,  which  is 
made  in  prospect  of  death  and  with  regard  to  a  fu* 
ture  condition  of  things  it  is  reasonable  to  suppose 

•  Vid.  Oil  V.  Smitfai  1  Vtz.  jun.  17.  and  note  (2)  kilKp» 


■**— ^^i"!'"      ■    i»*— »— i— ^— ^— WK— ^— — *— <ti 


(3)  This  U  strongly  put  hy  Sir  Wip.  Grant  in  giving  hi^  ofmcri 
m  the  case  ex  parte  Ucheatyr.  **  It  is  aet  coihpetent  lor  a  person  td 
express  an  imcotion,  as  to  landi  by  sadi  ao  instrument.''  If  Ver. 
jm.  57S. 
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it  to  be  left  purposely  unfinished  and  inoperative,  to 
be  adopted  or  not  on  the  approach  of  extremities, 
as  the  state  of  the  testator's  affiiirs  and  connections 
aiay  at  that  season  determine  his  inclinations. 

Upon  the  above-mentioned  principles,  the  imper-  impcrfwt  in- 
fect conveyances  by  a  deed  of  feofiinent  without  conYeyancc 
livery  of  seizin,  and  by  a  deed  of  bargain  and  sale 
of  the  freehold  without  such  inrolment  as  is  required 
by  the  statute  in  diat  case  provided  \  though  sped* 
fically  inoperative,  are  nevertheless  effectual  revo- 
cations. So>  before  the  statute  taking  away  attorn^ 
ment,.  a  grant  of  a  reversion  without  attornment  was 
a  revocation  of  an  antecedent  will  devising  the 
same  property  (  4 ) . 

Whether  a  deed  intended  iH^  operate  as  an  appoint*  Power  or  ^»^ 
ment  of  uses,  but  incapabfiT  ^  opimiting  as  a  vifid  ^^^^^ 
appointment,  either  from  a  deficiency  of  p<mer  in 
the  party  executing  the  deed,  or  a  neglect  of  some 
ceremony  made  necessary  to  the  efficacy  of  the  ap- 
pointment by  the  person  granting  th<f  power,  can/ 
be  operative  as  a  revocation,  seems  to  be  left,  by 
the  case  of  Shove  v,  Pincke%    in   a  consid^ble 

*  r  RolL  Abr,  615.  Vin.  Der.  (P)  pL  $.  Went,  Off.  Ex.  ». 
S  Atk.  SOS.  e  5  T.  R.  184. 


*  (4)  Went.  Off.  Ex.  22.  So  where  a  tenaat  to  the  precqie  U 
inade  towards  tuffering  a  re coveiyt  and  no  other  proceedings  are  had* 
a'prerious  will  is  oevtrthelesi  reroked*  Vid.  Hamood  v.  Oglander^ 
6  Vex.  jon.  199. 
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degree  of  uncertainty.  If  we  look  to  the  judg* 
ment  and  certificates  it  is  plain  that  this  point 
cannot  be  considered  as  judicially  decided  by  this 
case.  Lord  Kenycm  indeed  observed,  that  even 
supposing  the  appointment  made  in  that  case  to  be 
an  inadequate  conveyance  for  the  purpose  for  which 
it  was  intended,  still  if  it  demonstrated  an  inten^ 
tion  to  revoke  the  will,  it  amounted  in  law  to  a 
revocation (5).  He  added,  that  if  it  were  necessary 
to  decide  the  point,  he  did  not  see  why  it  might 
not  operate  as  a  grant  of  the  reversion.  But  although 
the  late  Chief  Justice  seemed  clearly  to  be  of  opinion, 
that  a  void  appointment  would  have  the  effect  of 
revoking  a  prior  disposition  by  will  of  the  same 
property,  such  effect  was  not,  as  far  as  appears  by 
the  report^  at  all  adverted  to  by  the  other  judges, 
and  in  the  ceirtificate  mention  was  only  made  of  the 
operation  of  the  deed  as  a  grant  of  the  reversion,  or 
as  a  covenant  to  stand  seised  to  uses  (6). 

The  failure  of  the  appointment  in  the  case  of 

•      * 

<  S  T.  R.  310. 

« 

_.-•  >  ■■     mi       I    -■  ■»■   .        ■■■■■■■I     I        I    t.fc.^ii—         r     ■   I— «— ^— — ^M^»^ 

(5)  In  the  cases  of  fieoffinest  without  lirery  and  baigain  and  tale 
without  inrolment,  the  iostroment  itself  is  complete,  and  there  is  na 
intrinsic  defect  in  it,  but  somethbg  subsequent  is  wanting  to  its  spe^ 
ctfic  operation.  Between  these  cases  therefore,  and  that  of  ani^point. 
ment  infirmally  executed,  or  without  authority,  there  is  a  difirenoe ) 
the  informity  in  this  latter  case  being  in  the  instrument  itself. 

(6)  See  the  obserrations  made  upon  this  case  by  Lord  Ahanley, 
in  the  important  case  of  the  Earl  of  Ilchester,    7  Vcr.  jia.  S7i. 
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Shove  V.  Pincke  arose  from  the  defect  of  a  power  to 
make  it,  the  power  originally  reserved  having  beeh 
exercised  without  a  fresh  reservation  (7),  but  there 
does  not  appear  to  be  any  sound  distinction  between" 
such  a  case  and  one  wherein  the  failure  happens  by 
reason  of  an  omission  of  any  ceremony,  made  neces* 
sary  by  the  person  creating  the  power,  to  its  valid 
execution*  Supposing  the  revocation  to  be  pro- 
duced by  inference  of  intention,  it  is  plain  that  the 
failure,  whether  it  arise  from  one  cause  or  the  odier, 
affords  an  equal  inference  of  intention  (8). 

It  has  been  long  a  settled  point,  that  a  grant  offwitftoper. 

^      ,  ^  tons  under  ai^ 

made  to  a  person  incapable  of  taking  under  it^  may  abrntiet. 
nevertheless  operate  as  a  revocation  of  a  will,  ^  Thus, 
where  a  man%  after  having  made  his  will  in  Novemi- 
ber,  1739,  and  thereby  given  all  his  real  and  per- 
sonal estate  to  his  brother,  by  a  deed  poll  made  in 
November,  1740,  gave  and  granted  to  his  wife  all 
his  substance  which  he  then  had,  or  thereafter  might 
have,  it  was  decreed  that  the  grant  was  void,  because 
the  law  would  not  permit  a  man  to  make  a  grant  or 
conveyance  to  his  wife  in  his  life-time;  neither  would 

'  3  AtL  7S.  Beard  v.  Beai4. 


(7)  For  thit  point  tee  the  leaduig  cate  of  Heli  v.  Bondy  1  £q. 
Ca.Abr.842. 

(8)  The  inttmment  endeavoured  to  be  aet  up  in  Gymer  v.  Littler, 
%  Burr.  1244^  had  no  definite  h^gal  character,  (m*  specific  tendency, 
and  wai  tbeiefixre  insofficicDt  to  ground  any  inference  of  istentibot 
beiidfi  that  it  laboured  under  a  suipicion  olfoirprjm 


3S0 


Jtevocation  qf  With.  CtA^*  11. 

a  court  of  equity  suffer  a  wife  to  take  the  whole  of  a 
hushand's  estate  IsienefkiaUy,  in  his  life^time,  for  it 
could  not  be  in  the  nature  of  a  provi«on>  when  it 
comprehended  all  the  husband  was  entitled  to.  Yet 
as  being  an  act  inconsistent  with  and  repugnant  to 
the  will,  though  not  strictly  legaL  it  amounted  to  a 
revocation.  It  produced,  therefor^,  an  intestacy  aa 
to  the  legacies:  and  though  the  appointment  of  the 
brother  an  executor  remained  unrevoked,  yet  the 
revocation  of  the  legacies  given  to  him  made  him  a 
trustee  in  equi^  for,  the  next  of  kin. 

In  the  same  manner  a  subsequent  devise  to  a  per« 
son  incapable  of  taking  under  it  is  a  revocation  of  a 
prior  will ;  as  was  determined  in  the  case  of  Roper 
u  Radcliffe^  in  the  House  of  Lords,  where  lands 
were  given,  by  the  second  will,  to  aipapist.  Axid 
the  same  effect  has  been  adjudged  to  wills  devis^pg 
an  estate  to  th^  poor  of  a  parish  ^  and  to  a  corpo* 
ration*. 

But  in  these  cases  of  invalid  instruments  it  does 
not  seem  t<»  be  so  correct  a  construction  of  their 
operation,  to  ascribe  their  revoking  efficacy  to  the 
indication  they  aflfbrd  of  an  inteniion .  to  revoke,  as 
to  the  indication  they  afford  of  an  intention  to  do 


'  la  dom.  proc*  1  Bra.  P.  C  450.  10  Mod.  2SS.  8  Abr.  E(). 
Ca.  771. 

s  Frenche's  caaey  cited  in  J4fMg^%  cafCi  Via*  m*  Dn*  (0) 
4.  and  10  Mod.  94i. 

?  Via.  tit.  DcT.  (0)  & 
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that  whicbL  by  a  pMitiTe.  ink  of  kw  k  an  act  of  re* 
vocatioii(9).  For  unlets  the  act  if  done  so  as  to  be 
effectual  to  its  puqiose  would  have  ihe  effect  of  re* 
voUng,  an  oi^ffectual  attempt  to  do  die  act  could 
not  produce  such  a  consequence;  and,  as  it  will  ap^ 
))ear  hereafter^  this  effect  of  these  acts  themselves^ 
when  executed  completeljj  cannot  for  the  most 
part  be  satisfactorily  explained  on  the  principle  of 
intention. 


PART  V. 

Acts  fraudulently  dmie,  or  procured  to  be  done. 

Where  a  deed  k  void  as  being  covenously  made, 
it  seems  clearly  held  to  be  incapable  of  operating  as 
a  rievocation,  for  it  k  a  complete  nullity.  And,  in  a 
court  of  equity,  a  deed  which  has  been  obtained  by 
fraud  or  by  eompuhdoh  has,  in  a  case,  before  Lord 
Thurlow,  been  held  equally  inoperative  against  a 
subskting  will.     His  Lordship  observed,   that  the 


(9)  Lord  Hardnrfcke  ezpretses  this  opinion  in  the  case  of  Hick 
V.  More,  AmU.  216,  and  Aboej  v.  IvGDer,  2  Atkc  598,  and  again 
more  pmntedly  in  S|Murrow  v.  Hardcastk^  of  which  the  reader  will 
find  an  accurate  note  in  7  T.  R.  416^  where  his  Lordahip  says  that 
^  these  tniperfect  confey  antes  are  rerocations,  because  they  hnport  ' 

aa  iolention  of  altering  tie  iwJkim  of  the  utaU^** 

1 


V. 
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reason  against  adinittiiig  sudi  an  iMtrament  to  have' 
the  effect  of  a  revocation  was  strong  in  that  court,* 
since  when  application  is  made  by  tiie  proper  party- 
it  will  be  ordered  to  be  delivered  up>  and  where  a 
deed  is  ordered  to  he  delivered  up  it  is  implicitly 
declared  to  be  no  deed  ( 1 ). 


The  case  just  cited  of  Hawes  v.  Wyatt  was  first  de- 
cided by  the  late  Lord  Alvanley,  when  Master  of  the 
Rolls,  against  the  revoking  effect  of  the  deed^  and 
his  decision  was  reversed,  upon  appeal,  by  the  late 
Lord  Chancellor  Thurlow.  It  appears^  however,  that 
Lord  Alvanley,  when,  as  Lord  Chief  Justice  of  the 
Common  Pleas,  he  sat  with  the  Chancellor  in  the 
case  ex  parte  IlchesterV  remained  of  his  original 
opinion  \  He  observed,  that  in  that  case  the  son, 
who  was  the  testator,  after  the  disposition,  went 
abroad;  that  during  his  life  he  never  intimated  any 
intention  to  quarrel  with  it;  that  the  bill  was  filed  to 
set  it  aside  upon  such  an  exertion  of  parental  au- 
thority, as,  that  that  court  would  not  permit  an  in- 
strument so  framed  to  stand;  his  Lordship  allowed 
that  the  deed'  could  not  operate  against  the  heirs  of 
the  son ;  yet  ''  he  was  of  opinion  it  would  revoke 
the  will,  for  the  son  thought  it  was  actually  revoked, 

.  7  Vez.  jun.  S48.  ^  Ibid.  S74. 

'  (1)  See  the  case  of  Hawet  v.  Wjatt,  S  Bro.  C  C,  15&  It 
teems  abo  to  be  held  in  this  court  that  a  deed  executed  by  mistake  in 
also  00  rerpcatioa  of  a  will,  vid.  6  Vez,  jua.  215,  and  see  post  tit, 

*  mhtahJ 
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and  that  Aerefore  to  permit  it,  to  stand  would,  be 
against  principle ;  that  though  Lord  Thurlow  differed 
from  him^  he  believed  Hick  v.  Mors^  was  not  ad«- 
verted  to^  but  that  there  was  the  authority  of  Lord 
Hardwicke  that  such  an  instrument  was  sufficient  to 
vevoke  a  will" 

It  does  not  however^  in  the  only  report  of  the 
case  of  Hick  v.  Mors^  dbtinctly  appear  that  any  frau- 
dulent means  were  taken  to  induce  the  testator  to  ex- 
ecute the  revoking  instrument.  The  words  of  the 
reporter  are^  **  he  was  prevailed  upon;*'  and  to  be 
sure  the  facts  of  the  case  induce  a  suspicion  of  impro- 
per influence.  No  fraudulent  arts  or  undue  influence^ 
however,  are  stated  to  have  been  used,  nor  are  any 
such  distinctly  alluded  to  by  Lord  Hardwicke,  who 
refers  the  case  to  that  class  of  cases  above  consi- 
deredj  where  imperfect  conveyances  have  been  held 
to  revoke  anteced^oit  wills^  Stripped  of  any  colour- 
ing of  fraud,  the*  case  was  simply  this:  A  testator 
covenanted  by  indenture  to  levy  a  fine,  and  in  the 
deed  specified  the  use  of  the  futiire  fine  to  be  to 
H.  for  1000  years,  whigh  fine  was  accordingly  le* 
,vied;  he  afterwards  made  his  will^  properly  attested, 
and  devised  the  fee  of  the  same  premises  to  H. 
and  in  the  year  following  executed  a  fresh  cove- 
nant by  indenture,  reciting  the  first,  declaring  a 
new  and  diiferent  use  of  the  fine>  viz.  to  H.  in  fee ; 
and  whether  by  this  the  will  was  revoked  was  the 
question.     But  whether  the  second  indentui^  of 

'  AnbL  Sl«. 
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corenaat  was  good  ii  to  the  new  use  of  the  fine 
may  be  questioned^  since  if  a  precedent  indenture 
be  made  to  direct  the  uses  of  an  assurance,  and 
the  assurance  follows^  the  Touchstone  says^  that 
th^  bonusor  or  recoveree  cannot  by  any  act  of  his« 
subsequent  to  such  assurance^  change  or  aroid  the 
prior  use'.  The  second  indenture  might,  therefore, 
have  been  regarded  as  inoperative  to  its  express  pur<- 
pose,  and  was  probably  attacked  on  that  ground,  for 
that  seems  to  have  been  the  view  in  which  it  pre* 
sented  itself  to  the  court. 

It  is,  to  be  sure,  somewhat  difficult  to  apprehend 
how  a  deed  which  is  void,  as  being  fraudulently, 
surreptitiously^  or  coercively  obtained,  and  so  not 
moving  from  the  will,  or  speaking  the  real  sense  of 
the  party,  should  yet  revoke  a  previous  act  delibe- 
rately and  formally  done.  Where  a  part  only  of  a 
deed  is  liable  to  the  imputation  of  fraud,  there  may 
be  good  reason  for  holding  the  other  uncorrupted 
part  a  revocation  of  a  prior  testamentary  disposition, 
as  far  as  it  is  inconsistent  with  it ;  but  whatevei:  may 
ultunately  be  determined  on  this  point,  the  under- 
standing does  certainly  struggle  against  giving  to  an 
act  admitt^  to  be  invalid  against  the  person  per- 
forming it,  on  account  of  the  fraud  or  compulsion 
accompanying  it,  an  operation  destructive  ofa  prior 
act  considerately  and  carefully  performed.  It  is  true 
however  that^  in  giving  his  opinion  in  the  case 
hst  mentioned.  Lord  Hardwicke  observed,  that  it  was 

'  VidL  ToQchst  Ch*  on  Usesi  Sect  5. 
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not  like  the  case  of  a  conveyaoire  by  covw,  which 
would  make  it  not  the  testator's  deed  at  law;  and 
which,  his  Lordship  said^  would  be  a  nuUity.  There 
is,  to  be  sure,  a  difference  betwee^i  the  case  of  a 
deed  void  at  law  for  covin  to  which  non  est  factum 
may  be  pleaded^  and  that  of  a  deed  liable  to  be  set 
aside  by  cancelling  'or  directing  a  reconveyance,  on 
account  of  the  fraud  or  compulsion  used  in  obtain- 
ing it.  But  it  seems  reasonable  for  a  court  of  equity 
to  act  upon  its  own  maxims,  ii\  analogy  to  the  rules 
of  law ;  and  if  that  which  in  that  court  is  treated  as 
deserving  of  being  frustrated  and  rescinded,  on  ac- 
count of  the  turpitude  of  the  intent  and  contrimnce, 
should  also  be  treated  as  incapable  of  the  collateral 
eilect  of  revoking  a  will,  this,  as  it  seems,  wouU  be 
no  more  than  a  just  appfication  of  the  rule  of  equi- 
tas  sequitur  legem. 


aCB 


PART  m. 

m 

Subsequent  Conveyances. 

THE  general  rule  that  where,  after  making  a^will, 
the  testator  executei^  any  legal  conveyance,  the  will 
is  revoked,  has  long  been  established.  This  rule 
seems  to  rest  upon  technical  grounds^  and  in  regard- 
ing its  whole  extent  we  shall  find  that  the  inference 
of  intention  to  revoke  by  no  means  affords  a  satis-* 


« 
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factory  foundation  fer  it  Th^  true  rj^oii  Aclems  to 
be  that  whif;h  Lord-Hardt^cke  giircs  in  Sparrow  v. 
Hardcastle;  "that  the  estate  b6ing*gone  by  the  con- 
veyahce,  thc.vitt  has  lost  the* 8ub]ec?t  of  its  opera^ 
tion/V 


••  • 


« » 


'  The  alteration  of.  the  devised  estate  by  the  act  of 

*       •  the  devisor  himself  is  ^a  case  of  daily  occurrence, 

and  admits  of  some  distinctions  of  great  nicety.    It 

will  be  proper  to  begin  Vith  some  examples  illustra- 

»  •      tive  of  the  general  rule* 

A«eomr]br  If  a  tenant  in  tail  makes  his  will  and  devises  hi» 
IfteV*«!iiDjbu  land,  and  then  by  bargain  and  sale  inroUed  makes 
^'m^lw^  a  tenant  to  the  praecipe,  against  whom  a  common 
ASuwirfi«igh  recovery  is  suffered  to  the  use  of  the  testator  in 
d!^hJd^.  it  fee,  this  is  a  revocation  of  the  will\  And  it  was  said 
tt^^oofimi  fai«    ^jy  j^y^  Hatdwicke  to  have  been  holden  that  where 

a  man,  after  making  his  will,  thinking  he  had  only 
an  estate  tail,  suffered  a  recovery  to  confirm  the  will, 
such  act  by  the  testator  was  a  revocation  instead  of  a 
confirmation  of  the  will\ 

A  feoffment  Attd  if  a  tenant  in  fee  simple  devises  his  land^ 

fii'ato"mik.  and  before  his  death  makes  a  feoffment  of  those  lands 
Lu'oJILtiin  to  another,  to  the  use  of  himself  and  hU  heirs, 
clSJH'"^    though  this  to  many  purposes  is  no  alteration  of  the 

.  Diiter  «.  DUter,  S  Lev.  108.  sec  also  to  the  same  point,  Mar- 
wood  V.  Turner,  S  P.  Wma.  163.  Edit.  Coxc. 

*  Per  Lord  Hardwicke  in  Sparrow  v.  Hardcastle,  7  T.  R.  ia. 

the  notes. 
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estate^  for  lie  is  absolute  owner  as  he  ^as*  before4    '*/'' 

yet  it.  is  a  revocation*.     Anduwher^  ^  tenant  for  SoUaniMftofc 

vr  -J  •    .    .•  .     .  .     .  tuil  recovery. 

Iife^  remainder  •ti^trusteesv  to  suppcMTt  contingent 
remainders^  remainder  to '  his  first,  and,  other  ^n^  in  ,     ' 

tiiil^.  with  reversion  to  himself  in  feej  made  his  will*        '  • 

dispc^ing  of  the  reversion^  and  afterwards  suffered  a      ^^ 

■\.       ■     '    •     ■  •  •'  ■ 

recovery  and  limited   the.  use   to  himself  in  fee;,       '   • 
this  though    an    ihefiectual   recovery^!  was  never^      *' 

theless  a  revocation  of  the  w;ill(l).  • 

■  <  ,    ■  •  ■ 

• »  ■    ■ » 

The  apparent  hardship  of  this  rule  has  becasioned  ^^**""^^j[^  "'T 
some  struggles  to  oppose  its  application^  where  it  has  ^'^'^  or  sw  a 

^  *  *  *  *  ptnicuiar  put- 

been  most  obviously  opposed  to  the  testator's  inten*  poee,  ivm  fur  a 

fevocidon* 

tipn. .  Thus  it  has  been  often  contended  that  where  the 
alteration  of  the  estate  was  only  for  an  express  parti* 
cular  and  partial  purpose^  not  afiecting  the  substantial 
and  beneficial .  interest  given  by  the  will^  the  will 
should  not  be  affected  by  it.  Upon  thb  ground^  iii 
Sparrow  v.  Hardcastle^  it  was  endeavoured  to  be  main- 
tained that  the  conveyance  being  designed  for  a  parti* 
cular  purpose^  viz.  to  create  a  trust  for  the  benefit  of 
a  person  named  in  it^  subject  to  ^ich  the  trust  de* 
elared  was  to  the  grantor  and  his  heirs^  it  was  the 
same  as  if  he  had  left  it  to  result^  and  so  much  of  the 
trust  as  remained  in  him  would  pass  by  the  will ; 

'  1  RoU.  Abr.  615. 


(1)  S  WiIb.  6.  Darley  v.  Darky,  aad  see  the  rcmarkt  made 
upon  this  case  by  the  late  Lord  Lon^hboxough  in  Brydg^s  v.  the 
Dutchess  of  Cbandosy  2  Vez.  jusu  4Sa 
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but  Lord  Hardwicke  rejected  this  reasonings  and  dc'* 
clared  his  opinion  to  be^  that  if  a  man  seised  of  a 
real  estate  devised  it^  and  afterwards  conveyed  the 
legal  estate^  though  only  upon  a  special  trusty  yet 
0  as  he  granted  the  whole  legal  estate,  it  was  a  total 

revocation  of  the  will. 
« 

Lord  Lincoln's  ame{2),  which  was  decided  by 
Cord  Somers,  is  a  strong  authority  to  the  same  point; 
and,  as  was  observed  in  Sparrow  v.  Hardcastle,  there 
could  not  be  a  isare  special  case.  Edward  Barl  of 
Lincoln  had  mortgaged  the  numor  of  S.  to  Wynn  by 
a  conveyance  in  fee,  and  afterwards  by  will,  in  de- 
&ult  of  issue  male  of  his  ovm  body,  devised  it  to 
Sir  Francis  Clinton  (  who  was  to  succeed  to  the  title ) 
for  his  life,  with  remainder  to  his  first  and  other 
$0B8  in  tail,  with  reaaindeis  over.  The  Earl  having 
afterwards  taken  a  fancy  to  one  Mrs.  Calvert,  and 
having  some  notion  he  might  marry  her,  ( though  it 
was  proved  in  the  cause  there  never  was  any  inten^ 
tion  in  the  lady  or  her  relations  respecting  such  mar-» 
riage,  nor  any  treaty  about  it)  made  a  lease  and 
release  of  the  devised  premises  to  trustees,  to  the 
use  of  himself  and  his  hcim  till  the  said  intended 
marriage  should  taice  efiect,  then  as  to  part  in  trust 
for  Mrs.  Calvert  and  her  heirs,  in  lieu  of  dower,  and 


m^t 


(S)  Show.  R  C.  154.  1  Eq.  Ca.  Abr.  ill.  t  Freenuui,  202. 
and  said  by  Lord  Hardwicke  in  Spamnr  v.  Hanlcatde,  vid^  7  T. 
R.  418.  in  Not.  to  be  well  reported  ia  Tm  Gibbon^  Ml,  wbidt 
was  in  general  a  book  of  nq  aothoriqr^ 
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as  it  the  rest  in  trust  that  the  trustees  should  sell  it^ 
to  disencumber  the  part  limited  to  Mrs.  Calvert^  and 
to  pay  the  suij)lus  of  the  monies  to  his  executors 
and  administrators.  Nothing  was  afterwailds  done 
towards  the  marriage^  tod  sometime  after  the  will 
the  Earl  died  without  making  any  alteration  of  it^ 
leaving  his  honours  to  descend  to  Sir  Francis  Clin- 
ton,  who  had  but  a  small  estate,  if  any,  and  who  died 
^on  afterwards*  The  plaintiff,  the  eldest  son  of^ 
Sir  Prancis^  brought  his  bill  to  have  a  redemption  of 
the  mortgage  and  a  conveyance  of  the  estate.  And 
the  defendants^  who  were  cousins  and  co-heirs  of 
the  testator,  brought  their  cross  bill  to  be  allowed  to 

redeem  and  to  have  the  estate  conveyed  to  them. 

/ 

\  .  - 

The  question  was,  whether  the  lease  and  release 
by  the  testator  was  a  revocation ;  and  though  it  was 
plain  he  did  not  intend,  in  the  event  which  hap- 
pened,  to  revoke  his  will,  and  though  by  the  release 
the  estate  was  limited  until  the  marriage  (-wliich  it 
did  not  appear  was  ever  seriously  either  in  his  con* 
templation  or  in  that  of  the  lady)  to  continue  in  the 
festator  just  as  before;  the  will  was  nevertheless 
held  to  be  revoked.  It  is  to  be  observed  that  the 
conversion  of  this  estate  into  an  equitable  interest 
by  the  mortgage  in  fee,  was  the  circumstance  which 
brought  this  case  into  the  court  of  equity,  artd  that 
there  was  nothing  in  it  of  peculiarity  which  varied 
the  effect  of  it  in  the  view  of  that  court:  so  that  the 
doctrine  of  equitas  sequitur  legem  was  entirely  ap- 

V 
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pKcable  to  it ;  and  as  by  the  rule  <^  law^  if  Ais  had 
been  a  legal  estate  the  nvill  wduld  have  been  revoked, 
there  w^  no  reason  why  a  court  of  equity  should 
proceed  on  a  dififerent  rule  in  determining  the  case. 
The  decree  was  confirmed  in  Ae  House  of  Lords  by 
a  majority  of  two  lords  only« 

Wteeditt  The  deeds  executed  in  the  above  case  weie  such 

anequiubie  aSf  had  the  cstatc  been  legale  would  have  passed  the 
the  CMC  w(^  estate  out  of  the  testator,  and  wherever  tiiat  is  the 
!?^^"?^  case,  the  will  is  revoked  at  kw(3);  Upon  the  prin- 
!^Tn!!r<^.  ciple  of  analogy,  therefore,  and  of  that  uniformity 
S^*u?J!S'of  in  the  rules  regarding  property  which  is  so  im- 
cqmutt  lequitur  p^^j^^  ^  jjg  preserved,   a  court  of   equity  was. 

bound .  to  follow  the  authorities  of  the  common 
law  courts  in  the  decision  of  the  case  just  cited, 
whatever  inconvenience  to  the  parties,  or  repugn 
nancy  to  ccmimon  feelings,  might  be  tlie  conse* 
quence:  and  in  this  view,  that  is,  in  reference  to  ^e 
consistency  and  generality  of  an  artificial  system  of 
reasoning,  there  does  not  appear  to  be  that  absurdity 
in  the  case  of  Lord  Lincoln  which  has  been  charged 
upon  it  by  a  great  judge*. 

^  Lord  Mansfield,  Doug.  72S. 


(5)  The  uses  of  the  intended  settlement  were  certainly  inconsistent 
with  the  will;  but  that  made  no  part  of  the  reason  for  holding  the 
will  to  be  revoked  by  the  lease  and  release  \  it  wSis  so  held  solely 
upon  the  ground  that  the  devised  estate  was  for  a  moment  parted  with 
and  put  out  of  the  testator,  notwithitandbg  the  old  estate  was  takes 
back  by  the  same  conveyance. 
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But  by  a  case  of  great  impo^nce^  which -has. 
lately  been  decided  in  K.  B/  on  a  writ  of  error  from 
fh^  cmztmon  pleas>  whose  judgment  the  superior 
court  confirmed,  the  general  rule  may  be  considered 
as  established  to  the  effect  following :  That  where  a 
person  seised  of  an  estate^  devises  it^  and  afterwards 

conVeys  away  his  whole  estate,  though  but  for  an 

• 

instant,  as  merely  to  give  a  seisih  to  serve  an  use, 
and  though  he  takes  back  the  same  estate  to  the  same 
use  as  before,  or  such  use  is  left  to  result  to  him 
to  as  to  be  descendible  from  him  either  in  dte 
paternal  or  maternal  line  as  it  was  before,  yet  the 
conveyance  operates  as  a  total  revocation  of  the 
wilL    And  though  the  object  of  the  conveyance  be 

0 

ever  so  partial  or  minute,  and  whether  such  object 
be  certain  or  contingent,  the  same  consequence  of  a 
total  revocation  flows  from  the  mere  act  of  parting 
with  the  estate.  And  from  the  authority  of  this  case 
together  with  that  of  Lord  Lincoln  above  cited^ 
the  conclusion  is,  that  whether  such  estate  be  le» 
gal  or  only  equitable,  the  same  mode  of  acting  upon 
it  by  passing  it  out  of  the  testator,  or  if  that  cannot 
be  strictly  said  of  an  equitable  interest;  by  doing 
that  with  respect  to  it,  which,  if  it  were  a  legal 
estate,  would  pass  it  out  of  him  but  for  a  m<Mnent' 
will  produce  the  same  consequence  of  a  total  reto^ 
cation.  ** 

•7T.R.S99.    1  Bof . et PidL 579.    Goodt^oadmk  HoI> 

vt 
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ifthceMeorthe      In  the  case  last  referred  to.  A,  being  seized  of  cer- 

feitaloris  parted       ,  •  « 

with  but  for  •  tain  estates  in  fee  simple,  agreed  by  hijs  marriage  arti- 
tuat  UK  it  taken  cles  to  settle  the  same  so  as  to  secure  his  intended  wife's 
RvokciL  jointure,  and  the  portions  of  younger  children,  and 

then  upon  his  eldest  son.  and  his  heiis  male.  He 
afterwards  devised  the  same  estates,  in  case  he  should 
happen  to  die  without  leaving  any  issue  of  his  body 
living  at  his  decease,  subject  to  any  jointure  he 
might  make  to  trustees,  for  a  term  of  500  years, 
^  upon  the  trusts  therein  after  declared,  and  subject 
thereto  he  devised  all  his  real  estate  to  B.  The 
testator  afterwards  conveyed  the  same  estates  by 
lease  and  release  to  releasees,  to  the  use  of  himself 
and  his  heint,  till  the  marriage^  and  then  to  uses 
correspondent  to  the  various  purposes  expressed  in 
the  marriage  articles,  and  for  default  of  issue,  subject 
to  a  term  for  securing  his  wife's  jointure,  to  himself 
in  fee.  The  testator  married  accordingly,  and  died 
without  issue.  And  whether  his  will  was  revoked  by 
the  settlement  was  the  question. 

Those  who  argued  against  the  revocation  contended 
that  the  intention  of  the  testator  was  evidently  not  to 
revoke  the  will,  and  that  as  this  intention  appeared 
*  without  any  resort  to  extrinsic  evidence  from  the 
instruments  themselves,  the  court  was  bound  to  give 
*  it  effect.  That  though  in  point  gf  form  an  estate 
did  pass  out  of  the  testator  to  the  releasees,  yet  that 
was  but  a  momentary  effect  of  the  cpnveyaitce,  for 
by  the  limitation  of  the  use  to  himself,  and  his  heirs. 
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till  the  marriage^  he  wad  still  in  of  his  old  use;  and 
the  only  operative  part  of  the  settlement  was  that 
which  limited  the  uses  according  to  the  articles^  in  an 
event  in  which  the  will  was  to  have  no  operation. 
That  this  was  a  very  different  case  from  a  feoffment 
and  refeofiment,  where  there  was  a  complete  aliena- 
tion of  the  land,  and  an  entire  new  estate  was  taken 
back  by  purchase.  That  the  doctrine  must  have 
been  originally  founded  upon  an  intent  to  revoke 
either  expressed  or  necessarily  to  be  implied  by  law, 
from  the  inconsistency  of  the  two  dispositions  :  but 
that  in  the  case  before,  the  court,  the  two  instruments 
were  not  only  not  inconsistent,  but  the  one  referred 
to  and  confirmed  the  other,  and  the  settlement  was^ 
only  made  in  pursuance  of  the  articles.  That  in  all 
the  cases  of  total  revocations  implied  fh)m  sub* 
sequent  instruments,  the  devisor  changed  the  whole 
estate,  or  the  dispositions  were  inconsistent;  but  that 
in  the  case  under  consideration  there  was  no  incon* 
sistency,  nor  was  the  estate  changed  as  to  that  part 
of  it  on  which  the  will  was  to  operate;  for  the  opera- 
tion of  the  will  was  confined  to  the  old  fee-simple, 
which  by  the  limitation  in  the  settlement  was  re- 
turned back  to  the  testator.  There  was  it  was. said 
no  new  modelling  of  the  estate,  for  the  acts  which 
took  place  subSpequent  to  his  will  were  in  the 
testator's  contemplation  at  the  time,^  so  that  the 
question  was  broadly  this, — whether  where  the  inten- 
tion was  manifestly  against  a  revocation,  the  instru- 
mental mode. of  carrying  the  infeiition  into  effect 


ItH  ^ewe^aUm  bf  WiU$.  CuAr. 

ffaould  nevertheleflt  produce  the  legd  confequenot 
of  $  rcvocaidoo. 

But  die  Court  decided^  that  at  the  tettator  parted 
ividi  die  estate^  notwitbatanding  the  old  use  resulted 
to  him  again^  still  the  conveyance  operated  as  a  re* 
vocation  of  the  will^  because  it  drew  out  of  the 
testator  the  subject  matter  upon  which  the  will  was 
to  operate. 

« 

Such  a  series  of  well-*con8idered  cases  have  con* 
curred  in  establishing  this  particular  doctrine  on 
fhe  subject  of  revocation  by  a  subsequent  convey- 
ance^ that  the  general  rule^  as  laid  down  in  the  pre- 
cecUng  pages^  may  now  be  considered  as  finally  at 
rest  It  seems  a  litde  extraordinary^  indeed^  duit, 
when  once  it  had  been  received  in  all  the  courts  as 
an  incontrovertible  rule^  that  a  conveyance  by  a 
man^  after  making  his  will^  of  the  devised  lands 
fo  the  use  of  himself^  and  his  heirs  for  ever^  was 
a  total  revocation  of  his  will,  it  should  afterwards 
be  seriously  contended,  that  a  conveyance  of  the  fee 
to  special  and  particular  uses,  and  for  a  special 
purposei  was  not  a  revocation  beyond  those  uses, 
or  the  exigency  of  that  special  purpose.  For  if, 
where  a  testator  by  a  subsequent  conveyance  takes 
back  the  entire  estate,  with  the  same  dominion  and 
the  same  incidents,  his  will  is  nevertheless  com^ 
pletely  revoked;  it  seems  irrational  to  doubt, 
wheAcTj  where  h^  t&ea  back  only  a  portion  pf  the 
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estate^  or  die  ultimate  revei«on^  after  intomediate 
interests  carted  out  of  it^  his  conveyance  ought  to 
be  considered  as  a  t^erocation. 

From  what  has  been  laid  before  the  reader^  ^^  ^  netemty 
it  seems  sufikiently  clear  that  the  rule  respect-  ^  *td^S'  * 
ing  the  revocation  of  wills,  above  considered,  does  ^^u?f^n 
not  rest  upon  the  intent  to  revoke,  either  ex« 
pressed  or  implied,  but  has  its  foundation  in  the 
ancient  maxim  that  the  testator  must  actually  have  the 
interest  in  him,  which  he  attempts  to  devise,  at  the 
time  of  making  his  will.  It  may  be  called  an  ancient 
maxim,  because,  notwithstanding  some  great  lawyets 
(5)  have  gronnded  the  reason  of  the  neceiaity  which 
exists  for  the  testator's  being  seised  of  the  lands 
at  the  time  of  his  making  his  will,  upon  the  words 
of  the  statutes  SZmd  $4i  Hen.  8,  viz.  ''  that  every 
pefsotf  having  huids,  may  devise  them;''  hWt 
authorities  have  with  greater  cdftrectness  held,  that 
diis  rule  is  older  than  the  ^bovemedtioned  statutes 
of  Henry  the  8th:  for  according  to  all  the  precedents, 
the  inefficacy  of  a  will  to  pass  lands>  whereof  the 
testator  was  not  seised  at  Ae  time  of  making  and 
publishmg  it,  applied  as  well  to  devises  by  custom, 
.  as  to  wills  authorized  by  the  statutes  of  Henry  the 
■■■^ I  > .       .. ..  ^         .  ^       , 


(«)  Sa«  the  <»•«  of  Bwtt  ♦.  Rigdea,  Plowd.  844y  Where  Loid 
Dyer  gnrndt  die  ksmb  of  due  nde  i^mb  the  Jbne  of  Ae  ward 
•  hMmg;  in  the  Mat.  S2  H.  t,  add  aee  Bodw  ttA  Bdcer'e  cm, 
S  Rep.  91>  Md  Stiaage,  27. 


S9Q 
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Chaf.  Hf 


6th.  Thus  in  the  great  case  of  Bunker  or  Bunter  v. 
Cooked  Lord  C.  J.  Holt  observed  that  it  appeared 
from  the  precedents,  wherein  it  was  uniformly  averr 
red  that  the  testator  was  seised  in  fee,  and  that 
being  so  seised  he  made  his  will,  to  be  absolutely 
necessary  that  the  devisor  of  lands  should  be  seised 
,  in  fee  at  th^  time  of  his  picking  his  will  (6). 

I 

^ndficquired       If  therefore  a  testator  devises  all  his  lands^  and 

by  purchase  after 

thcwiu.donot  afterwards  purchases  other  lands^  and  dies  without 

pass  by  it.  ■    '     * 

« 

'  Rep.  temp.  Holt,  246.     1  Salk,  2S7.    Fitz  Gibbon,  2S9. 


•^f 


CoBtsDgcntaBd 
executory 
interetts  are 
^CTinblc.  ' 


(6)  Rastally  274,'  >vhere  the  deri^  was  by  iprce  of  the  custom. 

And  see  the  Writ  ex  grayi  querela,  m  Htzherbert,  which  sets  out 

(he  (pistom,  which  is  worded  not  as  a  general  authority  to  derise 

fenas  et:  ^nemepu,  but  tenemenu  ina.    So  that,  as  the  custom  it 

there  set  forth  if  they  are  not  lua  at  the  tim^  of  the  derise,  they  aije 

out  of  the  custom,  and  the  ^ill  cannot  be  re^der^  effectual  by  it. 

But  it  is  proper  in  this  place  to  apprize  the  student  that  this  usual  form 

of  pleading  idoes  not  come  up  to  the  present  liberal  sense  of  the 

courts  in  respect  to  the  natxtr^  and  extent  of  the  interest  of  which  a 

^stator  roust  be  ppssessed  to  qualify  hifn  to  dprise  his  estate.    Modeni 

decisions  hare  extended  t|^e  po>^er  of  testamentary  disposition  to  co^« 

tbgent  and  executory  interests,  where  t^e  person  who  is  to  t^ke  is 

certain,  so  that  the  same  would  be  descendible  if  not  derised.    Roe 

V.  Jones,  1  H'  BI.  30»  apd  S  D.  T.  R.  88,  i9  which  last  case  Lord 

Kenyon  said  that  the  word  ^  hmng!  in  the  statute,  must  be  under- 

stood  tP  mean  f  having  am  intirejif*  and  his  Lordsh^  distinguished 

between  such  a  contiQgient  interest  and  a  mere  possibility  or  expectation 

or  |iope  of  sucpessioo,  as  that  of  an  heir  from  hii  ancestor.    And  89^ 

Fearne's  Conu  Rem.  5th  Ed.  463,  et  s^q. 
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making  a  new  will  or  republishing  his  former  will,  \ 
such  after  purchased  land^  will  not  pass.  Seijeant 
Loveless^  in  the  case  of  Brett  v.  Rigden^  supposed 
the  effect  to  be  different  where  the  devise  was  of 
lands  specifically  mentioned  and  intended  to  be 
purchased^  because  in  such  case  the  intent  wap 
manifest  (7).  But  this  position  was  in  the  abov6>* 
Qientioned  case  of  Bunter  v.  Cook,  denied  to  be  law 
by  the  Chief  Justice^  who  added  that  he  had  looked 
into  the  case  quoted  in  the  margin^  and  had  foynd 
nothing  in  it  to  warrant  the  position.  That  it  wapi 
only  a  note  of  the  opinion  of  two  Jfudges^  viz.  Yelr 
verton  and  Markham'.  that  if  a  man  devise  land» 

s  Bro.  Tit.  Derise,  pL  15»  cites  89  H.  6f  18. 


(7)  In  the  C28t  of  Naonock  v.  HortOD»  7  Vez.  Jon.  599.  it 
seemed  to  be  the  opinion  of  the  present  ChanceUor,  that  a  specific 
devise  of  personal  estate,  which  the  testator  was  never  possessed  of» 
Slight  operate  as  a  direction  to  the  executor  to  purchase. 

And  wl)ere  a  re^  estate  is  contracted  to  be  purchased^  courts  pf 
Equity  consider  the  estate  as  in  the  purchaser  flrom  the  execution  of 
the  contract;  and  therefore,  as  a  consequence  of  this  maxim,  it  will  be 
presently  shewn,  that  a  will  disposing  of  the  estate,  before  the  contract 
IS  performed  by  a  conveyance,  is  effectual  to  pass  the  interest,  and  is  • 
not  revoked  by  a  subsequent  conveyance  either  to  the  purchaser  and 
his  heirs,  or  to  a  trustee  for  the  purchaser  and  his  heirs.     So  where 
personal  estate  is  impressed  with  the  character  of  real  estate,  by  being 
agreed  to  be  sold,  and  the  money  to  be  laid  out  in  bnd  to  be  settled, 
the  person  to  take  the  ultimate  reversion  under  such  settlement,  may 
devise  it  by  his  will,  and  the  estate,  though  purchased  afier  the  mff, 
yriU  go  in  Equity  according  to  such  devise.     See  the  case  of  the 
^ttorney  General  «.  Vigor,  8  Vez.  Jun.  ft56* 
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Arifbtareiirf  voA  be  ^terwards  duseized,  and  then  die,  the  devise 

Bot  devUible* 

18  void  and  cannot  be  made  good ;  because  the  dis* 
seiain  has  turned  the  estate  to  a  rights  which  is  only 
a  chose  in  action  (8)  and  cannot  be  devised  away; 
therefore,  says  the  book,  it  waii  held  a  good  plea 
ag«nst  the  devise,'  that  the  devisor  did  not  die  seised 
of  those  lands ;  but  the  book  goes  on  further  and 


♦■^••p" 


(8)  See  the  caie  of  Gopdright  v.  Forrester,  8  Eaat^  5S2.  The 
£ne  of  a  tenant  for  life  ditplacet  and  dmfts  the  estate  of  the  re- 
mabder  man  or  rcrersioner,  leaving  in  him  oolj  a  right  of  entry,  to 
hfliexercised  either  immediately  ior  the  forfettare^  or  witUn  five  yean 
after  the  natural  determination  of  the  preceding  estate*  Andtheeflcct 
of  the  statute  4  Hen*  7,  is  only  to  save  to  aiD  the  reouunder  men, 
their  respective  righto  of  entry  within  five  years  after  their  respective 
titles  soccesnvely  accrue,  without  being  prejudiced,  the  one  by  the 
other's  laches.  Bm  such  t^ghi  pf  miry  it  noi'devuaUcf  though  it 
suy  be  released.  Shep.TouchsL  895.  Lit.  Sect.  847*  Co,  Litt.  48, 
b.  iil4.  a.  266.  a.  Perk.Sect.  8&  [edit.  16421.  And  see  per  Lord 
Eldon,  8  Vez.  Jua.  S8S.  Attorney  General  v.  Vigor. 

That  tbe  fine  divesu  the  remainder,  see  Litt,  SecL  416»  and 
Fowcs  V.  Salisbury,  HanL  401— -2.  It  is  also  clearly  held  that 
though  the  remainder  man  is  at  liberty  to  enter  presently  fi>r  the 
forfeiture,  still  he  has  a  fiiture  right  of  entry  unafiiscted  by  that  present 
right,  which  may  be  exercised  within  five  years  after  the  determina* 
tion  of  the  antecedent  interest,  by  the  death  of  the  tenant  (or  life. 
The  Court  thought  in  the  case  above  cited,  that  such  right  of  entry 
did  not  come  within  the  descr^tion  of  the  word  uUeruif  in  84— -85 
H.  8.  c,  514w  the  remainder  man  could  not  be  considered  as  havitif 
«»  inUrut  in  the  thing  at  the  time  of  his  devise ;  and  an  executory 
interest  is  a  very  different  thing  ftoma  righio/mtry^  fi>r  the  purpose 
ef  revesting  a  divested  estate. 
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makes  a  qucstipn^  whether  if  a  man  be  disseised^  and 
then  make  hia  will  devising  his  lands^  and  after- 
wards re-enter  into  the  lands,  it  be  a  good  plea  to 
say  that  the  testator  had  nothing  in  the  lands  at  the 
time  of  the  devise.  Hia  Lordship  then  gave  it  as  his 
opinion  that  in  such  a  case  the  reentry  ( 9 )  would  Bat  if  after  dk- 
purge  the  disaeism^  and  that  the  testator  would  be  beaude,the4it. 
to  all  intents  and  purposes,  by  relation^  in  from  the  the  tide  fdatet, 

*■  andthe  lanas' 

die  beginning  ( 10).    His  Lordship  also  further  ob-  put  by  ■  win 
served^  that  ji  will  was  a  disposition  from  the  time  of  eeirai. 
making  it,  and  he  looked  upon  this  to  be  Lord 
Cokeys  opinion  in  Sutler  ^nd  Baker's  case  (11), 


(9)  But  if  the  testator  had  died  out  of  the  pottesrion  it  seems  clear 
that  the  wiS  could  have  had  no  efiect  upon  it»  and  see  11  Mod* 
12%  et  1  Bos.  et  Pdl.  6Q2»  by  Eyre  C.  J. 

(10)  38  Hen.  6,  27.  and  19  Hen.  6. 17.  Obsenre  what  iisaid 
of  this  doctrine  by  the  present  Chancellor  in  8  Vez*  Jnnr.  282. 

(11)  To  prore  that  a  devise  was  a  present  disposition  to  take  whit  opendoa 
dSsct  in  Inturo  Lord  Holt  instanced  a  case  m  Lord  Bridgman's  ^.^'^^  \^  <t  th* 

time  of  firify 

wbenby  there  having  been  a  devise  to  two  persons,  and  their  it. 


heirsy  and  oae  of  them  dying  in  the  testator's  li&-time»  it  was  held 
Shai  the  survivQr  shonld  take  the  whok.  Hus  point  was  also  so 
iUfeed  by  Chamfaw  L  8  Bos.  et  PolL  28.  Perhaps  this  view  of  the 
opersiion  of  a  will  of  lands  as  an  tUnal  disposition  to  take  eSect  and 
hecone  execnted  opon  the  death  of  the  devisor,  and  in  the  i«»fli*Hmff^ 
to  be  sttliject  to  be  revoked  or  altered,  was  in  some  measnie  the 
veaaon  of  Lord  Kenyon's  dictom  m  Doe  w.  Lnxton,  6  T.  R,  298. 
that  a  person  entitled  to  an  estate^  pur  enter  vie,  under  a  grsnt  to 
Ua^andthe  heiraof  his  body,  with  lenaindcrs  over,  may  cut  off  the 
nnaindess  and  nudie  a  complete  disposirion  of  the  whole  estate  by 
hia  mM  alone.  Bat  it  iqppears  in  the  case  of  Campbell  v.  Sandys, 
ISchoalcsandRefioy^  Rqi>,  294^  that  this  opinion  of  Lord  Ksoyon 


aoo 


J^evocation  of  WiU$.  Chap.  IL 

Thus  too  in  Arthur  v.  Bokenham  \  in  the  Com- 
mon Pleas,  Lord  Chief  Justice  Trevor  Held  that  thi 
making  of  a  will  is  the  foundation,  and  an  instant 
dispdsition,  so  that  if  the  devisor  have  not'  the  land 
( 12)  at  the  time,  it  will  not  pass  ( 13). 


*  Rep.  Temp.  Hok,  750. 


Of  tKe  reseiii* 

bUnce  between 
wUk  and  con* 
Teyauces  to  uaesi 


ivas  Qot  agreeable  to  the  leotiments  of  Lord  Redcsdale,  who  obsenred 
that  he  could  find  no  decision  that  at  all  warranted  that  opinion* 
Hia  lordship  declared  himself  to  think  that  on  principle  a  will  could 
not  have  that  efiect.  But  it  is  nevertheless  to  be  observed  that  his  Lord- 
ship 8C«med  to  ground  his  objection  to  the  principle  on  a  view  of  the 
pature  and  operation  of  a  will  a  Httle  different  from  that  which  wa« 
t^en  of  it  by  Lord  Holt,  Lord  Trevor,  Lord  M^n^fiddy  and  Lord 
Loughborough,  as  appears  by  the  text.  For  Lord  Redesdale  does 
pot  seem  so  much  to  regard  it  as  a  disposition,  or  appointment  of  the 
lands  in  the  nature  of  a  conveyance  to  a  particular  devisee,  as  the  mere 
designation  of  the  special  heir,  against  the  right  of  the  person  to 
whom  the  property  would  otherwise  devolve. 

( 12)  It  has  been  observed  in  a  former  note,  that  h  is  not  meant  that 
the  possession  or  an  executed  interest  ip.  the  land  should  be  in  the 
testator,  it  is  enough  if  he  have  a  present  interest,  though  to  com- 
mence in  fiituro,  or  to  depend  upon  a  contingency ;  bait  a  bore  expeo- 
tation'as  that  of  an  heir,  will  not  suffice,  as  was  observed  by  Lord 
Holt,  in  the  above  cited  cise  of  Bunter  v.  Cooke*:  and,  as  ;4>pearaby 
the  above  case  of  Goodrig^t  v.  Forrester,  a  rifht  tf  entry  is  sot 
devisable.  .  •. 

( IS)  Lord  Trevor  took  notice  of  the  resemblance  between  wiUt 
and  conveyances  to  usesi  and  observed,  that  no  one  could  raise  a  ose 
in  land  which  he  had  not  at  the  time  of  the  conveyance;  as  where  a 
father  covenanted  to  stand  seised  of  land  which  he  should  afterwards 
purchase  to  the  use  of  himself  for  life,  and  afterwards  to  the  uae  of 
bis  youngest  son  and  his  heirs,  and  then  purchased  the  land  and  died^ 
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In  the   case  of  Harwood  v.  Goodright  'i    Lord  Dife«ace  it 

to  lands,  and 

Mansfield  adopts  and  further  illustrates   the  same  penooai  etute. 
reason  for  the  revocation  of  wills  by  a  subsequent 
conveyance  of  the  property.     "  Though  as  to  per-  ^'^^^J^L"^ 
sonal  estate,"  said  his  Lordship,  *'  the  law  of  Eng-  tion  between  the 

nature  of  a  will 

land  has  adopted  the  rules  of  the  Roman  testamentj  according  to  the 

,  ,  ,  ,      oivil  law,  and  the 

yet  a  devise  oi  lands  in  England  is  considered  in  adif*  i«w  of  England. 
ferent  light  from  a  Roman  will ;  for  a  will  in  the  civil 
law  was  an  institution  of  the  heir;  but  a  devise  in  Eng« 
land  is  an  appointment  of  particular  lands  to  a  particu- 
lar devisee,  and  is  considered  as  being  in  the  nature 

'  Cowp.  90.  S  BiUT,  1497. 


aid  the  question  waty  whether  the  eldest  or  the  youngest  son  should 
take^  it  was  resolved  that  no  use  could  arise  to  the  youngest  son^ 
as  the  father  had  not  the  land  at  the  time  of  making  the  conveyan^; 
and  his  Lord^iip  put  the  distinction  well  between  that  case  and  where 
a  man  corenants  that  he  will  purchase  land  by  such  a  time,  and  then 
Xbtj  a  fine  thereof  to  such  and  such  uses«  When  the  land  is  pur- 
fchased,  and  the  fine  levied*  the  uses  arise  upon  the  fine  and  not  on  the 
deed,  and  the  deed  is  only  evidence  of  his  intention  that  such  uses 
shall  arise,  if  no  uses  are  declared  at  the  time  of  levying  the  fine,  fi>r 
at  that  time  he  mi^^t  declare  other  uses. 

A  very  material  distinction  as  to  the  force  of  the  residuary  clause 
In  reelect  of  personal  and  real  estate,  results  from  this  doctrine  of  con- 
sidering a  will  of  land,  as  to  its  immediate  effect,  as  a  spe6es  of  in- 
choate conveyance  by  way  of  appointment,  viz.  if  a  legacy  of  per- 
sonalty lapses,  the  subject  passes  with  the  residue  to  the  residuary 
legatee ;  but  if  a  devise  of  real  estate,  which  is  always  specific,  lapses, 
it  goes  to  the  heir,  and  not  to  the  residuary  devisee.  See  1  Vez.  481  • 
SVez.Jun.  2^. 
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son  Hcvoeatton  of  WiUs.  Crap.  IT. 

df  a  conveyance  by  way  of  appointment ;  upon  wMch 
prindple  it  is  that  no  man  can  devise  lands  which  he 
has  not  at  the  date  of  such  conveyance.  It  does  not 
tarn  upon  the  construction  of  the  statute  of  Henry 
8th^  which  says^  that  '  any  person  having  lands^  Sec. 
may  devise/  For  the  same  rule  held  before  die  statute 
where  lands  were  devisable  by  custom.  It  is  upon 
the  same  principle  that  there  have  been  revocations 
determined  contrary  to  the  intent  of  the  testator,  ai 
where  he  has  afterwards  made  a  feoffment  or  th^ 
like,  because  that  has  been  construed  a  new 
appointment/^ 

These  decisions,  said  the  late  Lord  Chancellor 
Loughborough,  sesult  from  fair  legal,  that  is,  fair 
^stematical  reasoning,  and  do  not  depend  upon  any 
captious  nicety.  The  objections  to  them  arise  from 
considering  the  disposition  by  testament  of  land,  in 
the  same  vieVr  as  the  Roman  testament  was  con-» 
sidered,  or  wills  of  penonal  estate,  which  is  not  a 
just  manner  of  considering  what  the  law  of  England 
permits  to  be  a  disposition  of  Isnd  by  irill.  R  is 
not  an  indefinite  disposition  of  all  a  ^man  may  ht 
possessed  of  at  his  death,  as  is  the  case  of  ^personal 
property.  A  disposition  of  land  by  will  is  no  «lwe 
than  an  appointment  of  the  person  who  shall  take  the 
specific  land  at  the  death  of  the  person  making  it 
It  is  so  far'  testamentary  that  it  is  fluctuating,  ambu-* 
latory,  and  does  not  take  effect  till  after  the  death  ; 
but  it  is  in  the  nature  of  a  conveyance^  being  an  ap^ 
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pointmeiit  of  the  specific  estate  (14).    And  thefe-  AUdeiiiesor 

land  tfc  fpcciic* 

fere  that  course  of  determinations^  which^  \^th  some 
attempts  to  break  in  upon  it»  has  b^en  established^ 
and  fiilly  established  by  Bunker  v.  Cooke^  and  Arthur 
V.  Bockenham^  has  been  wisely  determined ;  and  not 
determined  upon  the  literal  construction  of  the 
statute  of  vfilh,  but  upon  the  nature  of  the  instru- 
ment*. .    . 


The  rule  is  the  same  in  respect  tp  copyholds  pur-  After-puiehtsed 
chased  by  a  testator  after  making  his  vrill :  they  will  pmby  theaatA* 

cedent  will* 

not  pass  by  the  general  words  of  the  antecedent  will^ 


unless  indeed^  after  they  are  so  purchased  they  are 
surrendered  to  the  uses  already  declared  by  the  last 
will  and  testament,  as  was  done  in  Heylin  x;-  Heylin*,  |S^^^ 
where  the  will  was  held  to  be  republished  by  the  poWM"f»»Tr« 
words  of  the  surrender.    But  in  Warde  v.  Wardc* 
where   the   testator  Thomas  Warde,    by  his  will, 
redUng  jthat  he  was  seised  qf  a  cofyhold  estate, 
(when  the  fact  was  not  so)  devised  all  his  real 
estate,   &c.   and  afterwards,  purchased  a  copyhold 
estate  and  surrendered  it  thus,  viz.  '^  to  such  uses 
as  I  by  my  last  will  shall  appoint ;"  the  wiU  was 
held  not  to  operate  upon  this  property. 

^  Brydget  v.  Chandos,  2  Vez.  Jon.  4ST. 


(14)  Eteryg^of  laiid,efe&agenendretid]ai7deviieb^)ec^ 
See  7  Vez«  Jun.  147.    lUd.  899,  because  a  naa  cao  derife  only 
what  he  hai  at  dM  tipie  of  deriaiog. 


^  Mevocation  of  Wilts.  tiikv.  ft. 

Stilly  hoWevei'^  if  a  tdstator  is  pk)ssc!ssed(  of  thd 
fJropertjr  at  the  time  of  making  his  wilL  the  sur- 
render will  be  ojierativ^  if  made  after  the  will. 
And  in  siidh  a  c^e^  even  if  the  surrender  made  after 
die  will^  be  to  such  uses  as  the  surrenderor  shaU  by 
his  last  will  appoint^  the  copyhold  will  nevertheless 
pass  by  the  antecedent  will"  if  the  words  of  such  will 
be  general  enough  to  comprehend  them* 


rii^^ 
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PART  VII. 

Of  subsequent  dealings  with  the  Estate  in  Bquity. 

IT  has  already  been  shewn  that  equity  preserves 
an  analogy  in  respect  to  the  eflfect  given  to  a 
testator's  acts,  as  operating  to  revoke  his  will,  and 
that  therefore  any  disposition  or  disturbance  of  the 
estate,  which  at  law  would  have  produced  a  revo- 
cation, will  be  followed  by  the  same  consequence 
where  the  subject  is  equitable  only,  as  has  re- 
markably appeared  in  Lord  Lincoln's  case  above 
commented  upon.     But  if  after  a  will  disposing  of 

* 

an  equitable  estate,  the  testator  takes  a  conveyance 
to  himself  and  his  heirs,  of  the  legal  estate,  this  is 

•  1  T.  R.  435|  Spring  and  Titcher  v.  Biles.  N. 
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no  revocatiou   of  the  vill(l)/    For  nothing  here  if  •  testator hai^ 

01  1        «  «         t  ,       ing  an  equitable 

passes  out  of  the  testator,  and  what  he  has  sub-  e&tate  nake<  hu 
sequently  acquired  is  at  least  m  consideration  of  wardi  takes  a 


•  ^  .  1  •  •  r  •      *i_         •  c        conveyance  of 

equity  nothing  new,  m  as  much  as  in  the  view  of  a  ^he  legai  estate 
court  of  equity  he  had  the  complete  estate  before,  wsheTrtTtla* 
and  therefore  that  judicature  does  not  regard  the 
property  as  at  all  altered. 


fCYOcatioD. 


But  if  this  case  be  reversed,  and  the  facts  be  sup-  Bat  if,  having 
posed  to  be,  that  a  man  seised  of  a  legal  estate  makes  he  devises  it, 
his  will,  and  then  conveys  the  estate  to  another  in  it  to  trustees  for 
trust  for  himself,  and  his  heirs,  the  will  is  clearly  re-  heirs,  the  devist 
voked  in  law,  because  th^  subject  of  the  devise  is  ""^^ 
parted  with,  and  the  estate  which  is  subsequently  ac- 
quired in  equity  is  a  totally  new  estate,  and  therefore 
not  included  in  the  will  ^. 


In  Parspns  v.  Freeman  ^  it  was  agreed  by  the  if  where  the  ic- 
marriage  articled,  that  the  wife's  lands  of  which  she  Id  in  after  a  wiu 
was  seised  in  tail,  should  be  conveyed  to  the  husband  use  iVen^afced 
in  fee  ;  they  married }  the  husband  made  his  will  and  bTe'wkwL*  ^ 


Ibid. 


h  SAtk.74I. 


(1)  E^r  Lord  Hardwicke,in  Parsons  v.  Freeman,  9  A.tk.  741, 
and  by  Lord  Loughborough  in  Brydges  v.  Chandos,  2  Vez.  Jun. 
429,  and  see  the  case  cited  by  Lord  Loughborough  from  Roll.  Abr* 
616, pi  3.  Cestui  que  use  before  the  statute  of  uses,  devises;  after* 
wards  the  feoffees  make  a  feoffment  of  the  land  to  the  use  of  the 
devisor ;  and  after  the  statute  the  devisor  dies,  the  land  ah^fl?  psi$|  by 
the  devise.    And  see  WM9  v..  Fyllarton,  Dougl.  691, 

X 


806  ttevoeettion  of  WiUg.  Cbaf.  H, 

devised  these  lands :  and  afterwards  the  husband  an4 
wife  suffered  a  recovery  of  the  same  lands  to  such 
uses  and  for  such  estates  as  they  should  jointly  ap« 
pointy  and  in  default  of  appointment  to  the  use  of 
the  husband^  and  bis  heirs.  She  died  without  ap- 
pointing, and  it  vras^  decided  by  Lord  Hardwicke,  that 
the  will  was  revoked ;  his  Lordship  at  the  same  time 
admitting  that  if  the  husband  had  only  taken  the 
legal  estate  by  the  recovery  to  execute  it  into  the 
equitable  estate,  it  would  have  been  no  revocation  ; 
but  in  the  case  as  it  stood,  new  uses  were  created^ 
and  though  no  appointment  was  made,  yet,  the  fee 
was  by  the  recovery  taken  differently  qualified  \ 

But  the  case  is  very  different  where  a  man  having 
bound  himself  by  articles,  makes  his  will,  devising  so 
much  as  the  articles  were  not  intended  to  operate 
upon,  and  then  conveys  his  legal  estate  upon  trusts, 
by  way  of  settlement  in  execution  of  the  articles. 
Upon  the  principle  of  the  decision  in  the  decisive 
case  of  Goodtitle  v.  Otway,  above  cited,  such  a  con^ 
x'  veyance  in  trust  as  last-mentioned>  would  be  a  com-* 

*  plete  revocation  of  the  will.     The  case  of  Williams  v. 

Owen^  which  was  decided  at  the  Rolls  in  1795,  a 
few  years  before  Goodtitle  v.  Holford,  certainly  pro- 
ceeded upon  a  contrary  doctrine ;  but  that  case  has 
been  considered  as  open  to  great  doubt,  since  the 
decision  of  the  case  of  Goodtitle  v.  Holford. 

m 

•  £t  fid.  Tkkficr  v.  Tickner,  cited  3  Atlu  741.    I  Wils.  308w 

'  2Vcz.Jttn,5W. 
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The  case  of  WilliamB  v.  Owen  was  shcntly  this :  ConiiiciittoB 

«  the  casetof 

%  fnan  being  seiatd   in  fee^  by  articles  prior  to  wuiiamtv. 

,  «  ,  •  Owen,  od 

namagej    covenanted   to   convey    his    estates   to  Brydges «.  Du-; 

*  l         •  chess  of  Chan* 

trustees,  to  the  use  of  himself  for  life^  remainder  dot. 
in  trust  to  aecnre  an  annuity  to  his  wife  in  bar  of 
dower;  remainder  to  trostees  for  a  term  to  raise 
|>ortion8 ;  remainder  to  the  sons  and  daubers  suc- 
cessively in  tail ;  remainder  to  his  own  right  heirs  ; 
he  afterwards  made  hb  will^  and  devised  the  revei^ 
sion  in  fee  in  the  event  of  his  dying  without  issue  ; 
and  afterwards  and  before  marriage^  executed  a 
settlement  in  pursuance  of  the  articles^  by  which  he 
conveyed  the  estates  to  trustees^  and.  their  faein^  to 
the  uses  and  upon  the  trusts  of  4he  articles.  It  was 
holden  that  this  settlement  did  not  revoke  the  will, 
being  nothing  more  dun  a  mere  legal  execution  of 
the  articles. 


The  Master  of  the  Rolls  compared  this  case  in 
principle  to  that  wherein  a  testator  having  devise4 
an  equitable  estate^  takes  a  conveyance  of  die  legal 
estate  from  his  trustee^  to  himself  and  his  heirs,  or 
to  the  uses  of  the  will.  He  admitted  that  after  the 
articles  the  devisor  remained  seised  of  |he  legal 
estate,  and  passed  it  out  of  himself  by  the  convey- 
ance ;  but  he  said  that  by  the  articles  he  had  reduced 
himself  to  a  remainder  man  in  fee  in  equity ;  that 
having  this  ultimate  trust  in  fee  he  devised  it,  and 
then  the  subsequent  act  with  respect  to  this  hm^mm 
no  more  than  clotbmg  it  with  the  fegal  estate.    The 

x2 
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objection  to  this  reasonings  however  is^  that  it  is  .not 
strictly  accordbg  to  the  fact,  but  seems,  more,  like 
misapprehension  than  could  be  expected  from  so 
accurate  a  Judge>  for  there  seems  to  be  no  propriety 
in  considering  the  testator  as  having  converted  himself 
by  the  articles  into  an  equitable  remainder  man.  He 
clearly  retained  the  whole  fee  simple  in.law^.and 
the  ultimate  reversion^  being  a  part  of  such  fee^  was 
comprized  in  the  will^  and  afterwards  conveyed  out 
of  the  devison  which  brings  the  case  clearly  within 
the  range  of  the  doctrine  above  discussed. 

In  alluding  to  the  case  of  Brydges  v.  the  Duchess 
of  Chandos^  his  Honour  observed,  that  it  was  impos- 
sible not  to  see  that  the  judgment  in  that  case  which 
gave  to  the  settlement  the  operation  of  a  revocation 
was  founded  upon  the  variation  of  the  settlement 
from  the  articles,  and  he  took  it  to  have  been  clearlv 
the  Chancellor's  opinion,  that  if  the  settlement  had 
.fully  followed  the  articles  in  the  case  before  him 
there  would  have  been  no  revocation. 

It  is  evident,  however,  that  if  that  was  the. inclina- 
tion of  the  Chancellor's  mind,  he  was  furnishing 
•reasons  and  authorities  against  his  own  opinion  by 
the  long  preface  to  his  very  learned  and  able  decree 
in  that  cause,  wherein  he  has  elaborately  expounded 
:tiie  doctrine  of  virtual  revocations  by  the  alienation 
I. -of  tb^.  subject   of  the  devise  upon   the  principle 
fiiid  nature  of  will^,  which  indispensibly  require  a 
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continuation  of  the  same  interest  from  the  making^ 
of  the  will  to  the  time  of  the  testator's  death. 


The  facts  of  the  case  of  Brydges  v.  the  Duchess  of 
Chandos  \  were  shortly  these :  the  Duke  of  Chando9> 
on  the  20th  of  June,  1 777,  by  articles  previous  to  his 
marriage,  covenanted  that  he  would  within  six  months 
after  his  marriage  convey  lands  in  such  manner  that 
he  should  be  seised  in  fee,  and  his  wife  entitled  to; 
dower  if  she  survived  him,  and  also  that  he  would 
within  12  months  affer  the  marriage  settle  the  said 
estates  subject  to  the  dower  of  the  Duchess  to  the 
use  of  himself  for  life,  to  trustees  to  preserve  con* 
tingent  remainders,  remainder  after  the  deaths  of  the 
Duke  and  Duchess  to  trustees  for  a  term,  to  raise 
portions  Cbr  younger  children ;  remainder  to  the  first 
and  other  sons  of  the  marriage  in  tail  male ;  re* 
mainder  to  his  own  right  heirs.  The  Duke  also 
covenanted  that  in  case  the  dower  should  not  be 
'  equivalent  to  SOOO  I.  per  annum,  his  representatives 
should  make  good  the  deficiency.  The  marriage 
took  effect,  and  on  the  9th  of  January,  1780,  the 
Duke  by  his  will  after  confirming  the  articles, 
devised  all  the  real  estates  which  he  had  by  the 
articles  agreed  to  settle,  in  case  he  should  die  witln 
out  issue  male,  or  in  case  of  failure  of  issue  male  in- 
his  wife's  life-time,  to  his  wife  for  life ;  remainder 
to  his  daughters  as  tenants  in  common  in  tail,  with' 

*  2  Vcat.  Jua.  417, 
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farther  limitations.  The  Duke  afterwards  executed 
a  settlement^  by  which^  reciting  the  marriage  articles, 
he  conveyed  the  fee  to  releasees  to  the  use  of  himself 
for  life^  remainder  to  trustees  to  preserve  contingent 
remainders^  remainder  to  other  trustees  for  a  term, 
to  raise  2000;.  per  annum,  for  the  Duchess,  for  her 
jointure,  and  in  bar  of  dower,  rem^der  to  the  first 
*  and  other  sons  of  the  marriage  in  tail  male,  remainder 
to  die  Duke  and  his  heirs. 

Upon  a  view  of  this  case,  as  at>oive  shordj  stated, 
there  is  an  obvious  variation  in  the  settlement  from 
Ae  terms  of  both  the  articles  and  the  will,  and  this 
variation  of  the  interests  was  much  dwelt  upon  by  the 
Courti(  to  meet  the  argument  of  the  settlement's 
being  attracted  to  the^articles,  so  as,  by  the  fictioa  of 
relation,  to  date  back/  in  contemplation  of  equity 
from  a  time  anterior  to  the  will.  But  from  the  whole 
course  of  reasoning  and  illustration  adopted  by 
die  Lord  Chancellor,  and  particulaHy  from  what 
he  says  in  making  the  application  of  his  general  pro- 
positions to  die  facts  of  the  case,  viz.  that  *^  he 
should  be  apt  to  say  diat  diis  was  a  comveyance  of 
the  whole  fee ;  that  the  object  required  it ;  that  it 
was  a  disposition  that  would  revoke  the  will  at  law ; 
and  that  that  Court  ought  not  to  determine  different* 
ly  from  the  rule  of  law  ^  he  had  before  stated  it," 
it  manifestly  appears  what  would  have  been  his  opi- 
nion upon  the  case  if  there  had  not  been  in  it  the 
other  ingredient '  of  a  substantial  variance  between 
the  will  and  the  settlement 
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There  seemsi^  therefore^  to  have  been  good  ground 
for  the  concession  of  the  counsel  in  the  case  of  Cave 
9»  Holfordj  in  Chancery*;  that  it  is  impossible  to  re- 
concile Williams  v.  Owen  with  Brydges  v.  the 
Duchess  of  Chandos.  The  difference^  indeed^  be- 
tween a  case  circumstanced  like  that  of  Williams 
9.  Owen  (S)>  and  that  which  the  propriety  of  the 
decree,  according  to  the  professed  principle  of  it^ 
required  it  to  resemble,  may  be  expressed  by  the 
contrary  propositions  of  parting  with  the  estate  and 
bringing  Mome  the  estate. 

In  Watts  and  others  v.  Fullarton^  the.testator  having 
previously  articled  to  purchase  an  estate,  became  in 
equity  the  owner  of  the  estate,  from  the  time  of  the 
articles,  and  having  afterwards  settled  the  purchased 
property  by  his  will,  his  subsequently  taking  a  con«- 
veyance  of  the  estate  to  a  trustee  for  himself  arid  his 

^  S  Vez.  Jun.  684. 

^  Cited  Doug.  691.  Cane.  T.  149^  8.  2  Vez.  Jon.  602. 


(2)  The  opmioii  of  the  Master  of  the  Rollt,  m  Williams  tr. 
Ow«Dt  supf^set  the  artictes,  and  marriage  which  fbllowed»  to  have 
tttrned  ail  the  estates  into  equitable  estates,  so  that  when  the 
convejFance  was  afterwards  made  of  the  legal  estate,  it  was  no  more 
than  clothing  the  equitable  fee,  which  had  been  devised,  with 
the  legal  estate. 

See  the  reasontog  of  the  Master  of  the  Rolk,  in  Harmond 
V.  Oglander,  6  Vez.  Jun.  218,  in  explanation  of  the  principle  of  his 
opinion  in  Williams  v.  Owen. 
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heirs^  was  on  solid  equitable  ground^}  held  to  be 
no  revocation ;  and  the  trustee  would^  of  cotirse^  be 
seised  of  the  legal  estate  upon  trusts^  corresponding 
to  the  directions  of  the  will. 

Lord  Bathurst,  who  decided  that  dase^  was  said  by 
Lord  Mansfield  to  have  relied  much  on  the  general 
proposition  laid  down  by  Lord  Hardwicke^  in  Parsons 
V.  Freeinai  ■,  that  "  where  a  man  has  an  equitable 
interest  in  fee  in  an  estate^  and  devises  it^  and  after- 
wards directs  a  conveyance  of  the  legal  estate  to  the 
same  uses^  this  is  no  revocation."  It  is  evident^  how- 
ever, that  this  case  of  Watts  r.  Fullarton,  exceeded 
the  bounds  of  Lord  Hardwicke's  proposition^  which 
supposed  the  legal  estate  to  be  afterwards  conveyed 
upon  the  same  trusts  as  directed  by  the  will ;  which 
would  be  the  case  of  a  simple  change  of  the  trustee; 
whereas^  in  the  case  last-mentioned^  the  will  had 
settled  the  estate  in  a  strict  form,  and  the  subsequent 
conveyance  from  the  vendor  was  for  the  benefit  of 
the  purchaser  and  his  heirs. 

r 

The  act  which  succeeded  the  will  in  the  case  of 
Watts  r.  Fullarton^  was  in  effect  nothing  more  than 
a  completion  of  the  contract,  and  upon  the  strength 
of  what  has  been  laid  down  by  Lord  Hardwicke,  in 
Parsons  v.  Freeman  ^  and  confirmed  by  later  author 
rities^  we  are  warranted  in  concluding,  that  if  the 

t  S  Atk.  741.  748.  »  3  Atk.  741,J 
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testator  in  this  case  of  Wattd^x).  Fullarton^  had  taken 
the  conveyance  to  himself  and'  his  heirs,  instead  of 
taking  it  to  a  trustee  for  himself  and  his  heirs,  such 
conveyance  would  have  been  no  revocation  in  equity, 
and  the  effect  thereof  would  have  been  to  have 
made  the  heir  a  trustee  for  the  persons  taking  under 
the  will. 

That  the  change  of  trustees  is  no  revocation  of  a 
will  was  held  also  in  the  case  of  Barku  Zouch^ 
where  A.  having  made  his  will,  and  devised  that  his 
feoftees  in  trust  should  make  a  lease  to  C.  and  D.  for 
80  year«,  at  a  certain  rent,  payable  to  his  executo;ra, 
afterwards  procured  them  to  join  with  him  in  making 
a  feoffment  of  the  devised  hereditaments,  to  new 
trustees  and  their  heirs,  to  the  use  of  himself,  until 
he  limited  new  uses  thereof,  which  he  never  did. 
It  was  held  that  the  feoffment  was  no  revocation  of 
his  will.  And  again,  in  the  case  of  Doe>  lessee 
of  Sir  William  Gibbons  v.  Pott\  where  a  mortgagor 
devised  the  mortgaged  lands,  and  afterwards  paid  off" 
the  mortgage,  and  caused  a  conveyance  to  be  made 
by  the  mortgagee  of  the  legal  estate  to  a  trustee,  in 
trust  for  himself  and  his  heirs,  such  a  transfer  of  the 
legal  estate  was  held  not  to  operate  as  a  revocation 
of  the  will. 

But  between  the  two  last-mentioned  cases  there  is 

*  1  Ch.  Rep.  23. 
k  Poug.  7I0»and  rid  per  Lord  £ldoD|  11  Vez.  Jun«  55h 
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this  observable  difference,  that  in  Bark  v.  Zouch,  the 
owner  of  the  equitable  estate^  after  devising  it>  joined 
in  the  conveyance  from  the  old  to  the  new  trustee ; 
whereas  in  Doe  v.  Pott»  it  does  not  appear  from  the 
report  of  the  case  that  the  mortgagor  was  a  convey* 
ing  party  in  the  instrument^  whereby  the  legal  estate 
was  transferred  to  the  new  trustee.    It  is  probabte 
he  was  not^  having  already^  and  before  his  will, 
conveyed  his  equity  of  redemption  to  the  trustees  of 
his  marriage  settlement.     It  seems^  however,  tfiat 
the  decision  of  Bark  v.  Zouch,  is  agreeable  to  sound 
equitable  principles;   for  the  reason    for  a  will's 
not  being  revoked  by  a  mere  change  of  trustees^ 
viz.  because  no  estate  in  equity  passes  out  of,  or 
is  acted  upon  by,   the  testator,  seem^  equally  to 
hold  where  the  owner  of  the  equitable  estate  joins 
with  the  old  trustee  in  conveying  to  the  new,  since 
such  act  is  as  inoipenitive  in  equity  with  respect  to 
the  beneficial  interests,  as  at  law,  except  for  the  pur* 
pose  of  being  directory  of  the  intended  transfer. 

In  a  case  where  the, first  of  two  wills  devised  land  to 
trustees  upon  certain  trusts,  and  the  second  devised 
the  same  lands,  together  with  another  piece  of  land, 
to  the  old  trustees,  with  others,  but  upon  the  same 
trusts,  the  second  will  was  held  to  be  no  revocation  of 
the  first',  and  as  it  should  seem,  upon  the  clearest 
equitable  grounds.    For  in  such  a  case  the  estate 

I  1  Vez«  178. 186.  WiUett  v.  Sandford. 
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devised  by  the  first  will  did  not  fa$s  ota  of  the 
testator  till  his  deaths  and  there  was  no  inconsistencg 
in  the  devises.  The  peculiar  facts  of  that  case  made 
it  important  to  decide  whether  the  first  will  was  re* 
Toked>  for  though  the  second  will  included  all  the 
porpeees  of  the  first,  yet  the  statute  of  mortmain 
having  passed  between  the  making  of  the  two  wills^ 
unless  the  estate  could  pass  by  the  first  it  could  not 
pass  at  all,  as  being  for  a  charitable  object.  It  is 
true,  the  second  will  devised  the  legal  estate  tb 
aaee  new  trustees,  in  addition  to  the  old,  bat  still  in 
respect  to  the  two  former  trustees,  aud  In  respect  to 
Mie  trusts  themselves,  there  was  no  disagreement; 
and  we  may  remember  that  the  rule  with  its  three 
branches  is  this — ^that  a  subsequent  devise,  to  re- 
voke a  subsisting  devise  of  land,  miist  be  incon- 
sistent with  such  former  devise ;  that  the  appa- 
rent inconsistency  must  be  irreconcileable;  and  that 
the  first  of  two  wills  is,  upon  the  ground  of  incon- 
sistency, revoked  only  to  the  extent  of  the  incon- 
sistency. 

Equity  holds  a    very  steady  course  in  respect  Revtcttioo  !& 

eauitT  by  ir- 

to  these  revocations  of  wilb  by  subsequent  aliena-  tides  to  teu  for 

1    •  1  1  «.  1  •  .  Taluablc  cona- 

tions, applying  the  rule  of  law  to  those  interests  Mention. 

which  are  looked  upon  as  the  estate  itself  in 
equitable  consideration,  and  to  equitable  purposes, 
in  such  manner  as  to  keep  the  decisions  of 
law  and  equity,  in  this  repsect,  the  same  in  prin- 
ciple. Thus,  it  being  the  maxim  of  equity  to 
treat  an  estate  which  has  been  articled  to  be  con- 
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vcycd  by  the  owner  to  a  purchaser  for  valuable 
consideration^  from  the  moment  the  articles  are 
executed,  as  vested  in  the  purchaser,  and  therefore 
as  capable  of  passing  by  his  will,  if  properly  exe- 
cuted", and  the  subsequent  conveyance  of  the  legal 
interest  as  having  no  effect  upon  the  will,  being  only 
the  medium  of  carrying  the  estate  home ;  in  pur- 
suance of  the  same  maxim,  that  Court  considers 
a  devise  of  land  to  be  revoked  by  subsequent  ar- 
ticles to  convey  or  settle  the  devised  premises  for 
valuable  consideration ;  for  if  the  estate,  after  the 
articles  are  executed,  is  to  be  regarded  as  vested  in 
the  purchaser,  it  ought  to  be  regarded  as  passing  by 
the  same  act  out  of  the  vendor  or  settler,  and  there- 
fore by  a  plain  consequence  of  this  rule  of  equity,  a 
testator  by  a  subsequent  covenant  for  valuable  con- 
sideration, to  sell  or  settle  the  devised  estate,  must 
be  held  to  have  revoJ:ed  such  prior  testamentary  dis- 
position. 

« 

Thus  where"  a  testator  devised  to  his  wife  six 
houses  in  bar  of  dower,  and  the  rest  of  his  real 
estate  to  his  two  daughters  and  their  heirs,  in  moieties, 
and  afterwards,  in  consideration  of  the  marriage  of 
his  eldest  daughter,  by  marriage  articles  covenanted 
to  settle  one  moiety  of  his  real  estate  to  the  use  of 
himself  for  life,  remainder  to  the  husband  and  wife 

^  See  the  case  of  Broome  v.  Monckt  10  Vez.  jon.  60iy  ao 
equitable  titje  acquired  after  a  general  devise  passes  by  republication. 

**  Sir  Barnham  Rider  v.  Sir  Charles  Wager,  et  aL  2  P.  Wms, 
328. 
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for  their  lives,  remainder  to  the  younger  children 
of  the  marriage  in  tail  general^  remainder  to  the 
husband  in  fee;  Lord  Chancellor  King  held  that 
although  it  was  but  a  covenant^  and  therefore  at  law 
no  revocation  of  the  will^  yet  that  the  same  being 
for  valuable  consideration^  was  in  equity  tantamount 
to  a  conveyance^  and  consequently  a  revocation  of 
the  mil,  as  to  the  six  houses  devised  to  the  wife. .  So 
that  the  husband  wa»j  entitled  to  one  clear  moiety  of 
the  rents  of  the  real  estate^  from  the  death  of  the 
testator.  And  the  same  doctrifae  was  again  laid  down 
by  the  same  Chancellor  in  a  subsequent  case%  and 
confirmed  by  the  learned  Lord  who  at  present  holds 
that  high  station,  in  the  cai^e  KooUys  v.  Alcock^ 


PART  VIIL 

The  Doctrine  of  Relation. 

SOMETHING  ha^  already  been  said  on  the  doc- 
trine of  relation,  as  it  applies  to  this  subject.  It 
seems  to  call  for  a  particular  notice^  as  there  is  some 
apparent  confusion  in  the  cases  upon  wills  which 
have  turned  upon  it — a  confusion  which  seems  in 
some  measure  to  have  arisen  from  a  neglect  to  advert 

•  2  P.  Wins.  62*.  Cotter  v.  Layers 
p  5  Vez.  Jan.  654f^ 
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to  the  disstinct  notions  conveyed  by  the  word  '  rela^ 
tion'in  our  law(l). 

i)ifiKMe  It  to      In  the  case  of  the  disseisin*  before  adverted  to,  the 

the  cftct  of  dis-  ^  .  ^ 

MumaiidfubM.  relation  is  of  a  very  forcible  kind.    By  his  re-entrr 
wiierethc&.     the  disseisee  is  circumstanced  exactly  as  if  he  had 

■eisiii  it  before 

and  when  it  is   never  been  disseised^  for  the  new  possession  unites 

flfterUiewilL  «  . 

so  immediately  with  the  former  possession  as  to 
destroy  the  tortious  estate,  as  well  as  all  the  legal 
effects  of  the  tortious  act.  But  it  may,  perhaps^  be 
reasonably  doubted,  (2)  upon  the  strong  words  of 
statute  of  wills,  and  the  establbhed  maxim  of  the 
law,  which  make  the  actual  having  either  the 
estate  itself,  or  an  interest  amounting  to  a  jus  in 
re,  so  essential  to  the  operation  of  a  devise  of  land, 
whether  if  after  disseisin  a  devise  be  made  of  the 
land  by  the  disseisee,  and  afterwards  an  entry  be  made 
by  him,  the  relation  be  such  as  to  make  the  will 
operate  to  carry  the  land.  For  it  has  been  said  that 
xiplation  shall  never  operate  to  make  an  act  good 

'  Vid.  supra,  298. 


(1)  It  would  be  too  much  to  undertake  to  iiitnxbce  in  this  plact 
a  general  explanation  of  the  law  on  the  auligect,  for  being  of  greai 
difficulty  in  itaelf  it  is  rendered  more  so  by  the  want  of  an  nnifom  prin- 
ciple in  the  decisions  upon  it«  A  short  view  of  it,  however,  as  6r 
as  it  u  connected  with  the  revocation  of  wills  is  called  for  by  the  pre* 
sent  enquiry. 

(2)  lliis  same  distinction  I  have  since  foond  adverted  toby 
the  present  Chancellor)  in  the  case  of  the  Attorney  Ooieral «.  Vigors 
8  Vez.  jun.  282. 
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which  was  void  for  defect  of  power  (S).  In  the 
case  which  was  in  the  contemplation  of  Lord  Kolt, 
the  devisor  had  the  estate  when  he  devised ;  the  dis- 
seisin only  broke  the  continuance  of  the  owner- 
ship; but  in  the  case  last  supposed^  the  devisor  would 
have  had  no  estate,  but  a  right  of  entry  only  when 
he  made  the  devise. 


In  the  foregoing  case  of  disseisin  the  law  seems  to 
help  and  favour  tte  relation  on  account  of  the  in- 
tervening title's  being  tortious.  For  as  this  species 
of  relation  is  a  fiction,  and  all  fictions  of  law 
are  governed  by   equity  (4),  the  odiouffless  of  the 


i^m" 


(S)  See Vtnt.S04»  and  see  ako 3 Rep-SB^Botler and  BakePscate, 
S9y  that  rekdons  wfll»  in  many  cases,  help  acts  in  kiw»  but  will  nerer 
help  acts  of  the  parties,  that  is  to  say,  to  make  void  acts  of  the  par- 
ties good,  and  therefore  if  a  man  enfeofis  an  tnfitot  or  femme  covert, 
and  then  devises  the  land,  and  afterwards  the  ii^t  or  ^  hnsband 
disagrees,  that  without  question  shall  haverdation  between  the  parties 
ab  initio,  to  this  intent  that  die  iA&m  or  hnsband  shall  not  be  chained 
in  damages*  or  receive  any  prejudices,  but  shaB  never  make  a  void 
grant,  gHt,  or  devise,  good  by  relation.  But  I  have  endeavoured 
to  shewy  that  there  is  a  relation  of  a  stricter  kind,  (and  which 
can  hardly  be  called  a  mere  fiction  of  laW|)  which  may  have  the 
efict  of  giving  validity  and  efficacy  to  an  intermediate  act,  which,  at 
the  time  of  ^iu  being  perfenned  codd  not  have  any  present  operadpn. 

(4)  In  the  case  of  the  Attorney  General  v.  Vigor,  S^ez.  jun* 
t7%  the  reader  will  find  an  attempt  made  to  reason  analogously  from 
this  case  of  disseisin  and  entry  by  the  (fisseiscesafter  will,  to  a  case 
where  after  his  will  the  tesutor  exchanged  the  devised  lands  for 
others,  and  an  eviction  hMppea  after  the  testator's  death,  so  as  to  nose  a 
title  to  rsoover  back  the  exchanged  property.  Those  who  argued 
against  the  revocation  contended,  that  as  the  attempted  exchange  had 
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vrtong  (5),  induces  such  favout  to  the  relation  of  the 
Recovered  right,  that  the'  intermediate  act  is  wholly 
oblitei'at^d  and  out  of  the  remembrance  of  the' 
few. 

Of  the  effrct  of      Whether  a  re-entry  for  a  condition  broken  by  an 

a  re-entry  upon         ^  "^  •' 

condition         alienee,  or  performed   by  an '  alienor,  restores  the 

broken.  *  •'  • 

old  estate  so  as  to  remove  all  consequences  of  the 
alienation,  seems  open  to  doubt.  It  does  not  stand 
quite  upon  the  grounds  of  the  case,  just  above  put,  of 


completely  (ailed,  the  whole  trantaction  was  avoided,  and  the  old 
estate  was  remitted,  precisely  as  if  it  had  never  been  out  of  the  de- 
visor. There  was  an  implied  condition,  upon  the  presumed  title  to 
the  land,  that  if  either  party  was  evicted,  there  was  a  total  end  of  the 
exchange,  and  the  other  party  might  enter ;  that  it  must  be  con- 
sidered as  only  a  parting  with  the  possession  without  transferring 
any  title,  and  that  as  the  old  estate  continued  in  the  devisor,  the  de- 
vise was  no  more  revoked  than  it  would  have  been  by  the  grant  of  a 
lease.  But  Lord  Eidon,  after  admitting  the  perfect  propriety  of 
Lord  Holt's  opinion,  as  to  the  effect  of  the  re-entry  after  disseisin  by 
the  disseisee  in  his  life-time,  adverted  to  a  striking  difference  between 
the  cases  of  disseisin  and  exchange,  viz  tliat  the  disseisin  was  not 
the  act  of  the  party  but  a  wrong  and  violence  done  to  him  $  neither 
did  it  escape  his  Lorilship  that  even  in  the  case  of  the  disseisin,  if 
the  disseisee  neglects  to  enter,  his  mere  right  to  enter  would  not  pass 
by  the  will,  and  that  the  case  put  by  Lord  Holt  supposed  the  entry  to 
be  actually  made ;  whereas  in  the  case  before  him,  as  it  stood  upon 
the  ^cts,  the  eviction  did  not  happen  till  after  the  death  of  the  party, 
.  so  that  the  lands  conveyed  in  exchange  continued  through  the  life  of 
the  party,  and  at  the  time  the  will  became  operative,  under  the  effect 
of  that  conveyance. 

(5)  Relation  will  iiot  defeat  collateral  acts  which  are  lawful,  espe- 
cially if  they  concern  strangers^  13  Rep.  2L 
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the  disseisin^  there  being  no  wrongfut  act  to  aid  the 
construction  of  relation.     In  the  first  volume  of 
Roirs  Abridgment  **  it  is  said«  that  if  a  man  devise  tfteftitor  aliens 
aiid  then  alien  upon  condition^  and  afterwards  per-  Jktt  making  his 
form  the  condition^  and  enter  and  die^  it  seems  the  entm  for  the 
devise  is  revoked ;    but  in  a  case  mentioned  in  the  broken— qacrr. 
reports*  of  the  same  Judge^  it  is  said^  arguendo  and  roLed?    ^ 
without  contradiction^   that  entry   for  a  condition 
broken  makes  a  man  by  relatiiki  in  as  of  his  first 
isstate^  so  as  if  the  possession  had  never  been  out  of 
him.    And  whether  the  entry  be  for  a  condition 
Broken  or  on  a  condition  performed^  the  principle 
must  be  the  same.    AH  agree  that  after  entry,  upon 
condition  performed  o^  btoken^  the  party  is  in  as  of 
his  old  estate^  but  the  doubt  is  whether  ik  is  not  too 
strong  to  say  that  he  is  in  as  tf  ihe  estate  had  ftebeir 
been  out  of  him. 


can  only  be  givM  to  the  entry  by  sup* 
posing  it  to  work  by  the  same  forcible  .^ort  of  re* 
lation  which  has  been  observed  to  tike  pl^ce  in  the 
case  of  the  disseisin.  And  indeed  it  wonid  seeih  fo 
follciw  as  of  course^  that  if  the  entry  could  operate 
as  a  contfnudnce  as  well  as  a  restoration  of  the  title, 
the  will  of  the  party  wbnld  be  made  good  by  such 
entry.  But  it  appears  to  be  very  questionable  iVhe- 
ther  this  is  stricdy  a  case  of  rielation  at  all. 

*  617  II  3. 
«  Nicfaolflt  V.  SiflMMttds,  8  Roll  Rep.  469* 
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If  any  forfeiture  is  incurred  or  privilege  lost  by 
the  alienation^  such  forfeiture  or  los^s  of  privilege 
continues^  notwithstanding  the  alienor's  subsequent 
entry  for  breach  of  condition.  Thus  if  a  tenant  for 
life  makes  a  feoffment  and  re-enters  for  a  breach^  he 
shall  be  tenant  for  life  again^  but  still  subject  to  the 
forfeiture.  So  if  tenant  by  homage  auncestrel  had 
made  a  feoffment  on  condition^  the  uninterrupted 
continuance  of  the  privity  in  the  blood  of  the  tenant 
was  dissolved  by  the  alienation^  and  after  a  re-entry 
for  a  breach,  the  tenant  would  not  have  holden  by 
homage  auncestrel  again.  For  the  same  reason  also  if 
a  lord  of  a  manor  makes  a  common  law  conveyance 
of  an  escheated  copyhold  (which  is  an  enfranchise- 
ment) upon  condition^  and  re-enters  for  breach  of 
the  condition,  no  relation  takes  place  to  save  the 
privilege^  but  the  continuance  of  the  custom  is 
broken,  and  the  estate  returns  without  the  right  of 
re-granting  it  as  copyhold"*.  These  cases  shew 
that  though  the  re-entry  for  a  condition  broken 
restores  the  estate,  it  restores  the.  estate  affected 
and  modified  by  the  act  of  alienation;  and  that 
the  law  takes  notice  that  it  has  been  once  out  of 

m 

the  party;  so  that  the  weight  of  reasoning  and 
analogy  seems  to  be  on  the  side  of  the  above  cited 
dictum  from  Roll's  Abridgement;  since  the  in- 
ference from  these  examples  is,  that  die  return 
<'W,^  or  restoration   of  the   old  estate   upon  an  act  of 

alienation    does  not  imply   an   unbroken  continue 

*  Co.  Litt.  Ettates  upon  Cocdidon* 
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ance  of  title.  From  the  same  reasoning  we  may  <le«> 
duce  a  confirmation  of  the  propriety  of  the  deci- 
sion in  the  case  of  Goodtitle  v.  Otway.  For  if  we 
hold  lo  the  cases  which  say,  that  if  a  man  makes  a 
feoffment  in  fee  to  a  stranger  to  the  use  of  him* 
self  in  fee>  there  though  the  old  estate  is  said  to 
return,  yet  it  is  not  the  identical  estate,  since  it 
comes  back  first  in '  the  shape  of  the  use,  and  then 
the  statute  carries  the  legal  estate  to  the  use  which 
is  in  a  manner  a  new  purchase*;  then  the  cases 
upon  le-entry  for  breach  of  condition  are  much 
stronger,  to  shew  the  legal  consequences  of  the 
-estate's  being  once  out  of  the  party,  for  in  such  ^ 
cases  the  identical  estate  does  certainly  return. 
At  the  same  time  it  must  be  confessed,  that  if 
we  adopt  the  opinion  that  in  the  case  of  a  feofi^ 
ment  to  the  use  of  the  feoficv  and  his  heirs,  the 
old  use  was  never  drawn  out  of  the  party;  the  al^yve 
cases  upon  re-entry  upon  condition  performed  or 
broken,  seem  to  be  somewhat  weaker  than  the  doehine 
which  maintains  a  will  tp  be  revoked  by  an  act  whiih 
never  disturbed  the  real  interest  of  the  devisor,  but 
left  that  use  (which  before  due  statute  of  uses  was  the 
proper  equitable  subject  of  devise)  still  remaining 
unchanged  in  the  party  conveying. 


•aict 


I  come  now  to  speak  of  that  stricter  sort  of  f«&  ofwhriopto 
tiMi  before  alluded  to,  and  which,  in  its  Inie 'ftotfanTr 
is  that  ^^ptoaciple  by  which  an  act  pf  law  is  made  to 

•  1  RoU.  Abt.  61^  ens. 
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date  back,  in  legal  consideration,  to  the  time  of  some 
precedent  act,  so  as  to  be  regarded  as  the  comple- 
tion of  that  of  which  such  fiwt  act  was  the  proper 
beginning,  and  forming  in  conjunction  with  it  one 
integral  and  consummate  transaction  of  law.     Thus 
it  has  been  properly  said,   that  where  ^  the   com- 
mencement,  progression,   and  consummation  of  a 
thing  are  necessary  to  go  together,  all  of  them  are 
to  be  respected.     But  the  thing  is  to  be  considered 
as  receiving  its  perfection  from  the  first.     So  where 
divers  acts  concurrent  go  to  constitute  a  conveyance 
estate  or  other  thing,  the  original  act  shall  be  pre- 
ferred, and  to  this  the  other  acts  shall  have  relation, 
as  was  said  by  Berkley  and  Jones,  justices  in  the  case 
of  Harper  v.  the  Bailiflfs  of  Derby  •.     But  Lord  Ho- 
bart  has  explained  this  sort  of  relation  with  most 
strength  in  the  case  of  Needier  v.  the  Bishop  of 
Winchest'e^^  on  the  question  as  to  the  relation  of 
the  inrolment  of  a  deed  to  the  king,  where  that  pro- 
found Judge  observed,  '^  that  there  are  certain  rela- 
tions which  cannot  properly  be  called  fictions  of 
law,  but  are  real  acts,  compounded  of  some  simples, 
which  make  not  a  complete  or  entire  act  till  they 
come  together,  and   then  they  make  one  perfect  act 
working  by  their  nature  ab  initio,  even  as  others  do 
that  are  in  their  nature  single;  but  those  things  are 
properly  fictions  of  law,  that  have  ho  real  essence 
in  their  own  body,  but  are  so  acknowledged  and  ac- 
cepted in  law  for  -some  special  purpose.*'    Of  this 

f  S  Bulst.  IL        s  Jooes,  428.        **  Hob.  222. 
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sort  of  compounded  act  the  case  of  a  grant  tp  the 
king^  not  perfected  by  inrolment^  but  which  when 
the  inrolment  takes  place  has  its  effect  not  from  or 
by  the  inrolment,  but  from  and  by  the  first  act>  is. 
said  by  Lord  Hobart  to  be  an  example^;  of  which 
kind  also  is  a  feoffment  within  view  and  a  subse- 
quent entry,  which  entry  dates  back  in  effect  to 
the  time  of  the  feofTment^. 

The  same  principle  governed  the  opinion  of  the 
bench,  as  to  the  second  point,  in  Shelley's  case  (6), 
which  turned  upon  the  retrospect' of  the  execution 
to  the  judgment  in  the  recovery,  so  as  to  make  the 
act  consummate  by  relation,  in  the  life-time  of  the 
party  dying  between  the  judgment  and  the  execu- 
tion.    And  there  it  was  said  that  the  execution  of 
every  thing  which  is  executory  always  respects  the 
original  act,  and   all  make  but  one  act  or  record,, 
although  performed  at  different  times,  for  causa  et 
origo  est  materia  negotii.     Upon  the  same  principle 
stands  the  case,  of  dower  mentioned  in  Bingham's 
case  (7),  that  if  a  husband  levies  a  fine  with  pro- 

ft 

«  Plowd.  Com.  31. 
^  Vid.  Parsons  v.  Pierce,  Pollexfen,  45- 


(6)  1  Rep.  106,  b.  Where,  in  the  vigorous  dialect  of  those  times, 
the  recovery  is  said  to  be  tlie  mother  which  conceived  the  use,  and 
the  fountain  out  of  which  it  rose. 

(7)  2  Rep.  93,  b.  Dyer,  72,  b.  224'.  And  note  that  the  stetute 
32  H.  8,  which  gives  an  entry  to  the  wife  and  her  heirs,  against  the 
alienation  of  the  husband>  helps  the  discontinuance  but  not  the  bar. 
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chmations,  and  dies,  and  five  years  pass  after  his 
death,  the  wife  is  barred  of  her  dower^  for  though  at 
the  time  of  the^fine  levied  her  title  was  not  consum- 
mate, yet  the  law  respects  the  first  and  original 
causes,  viz.  marriage  and  seisin.    , 

2^«tl?J?"*  Thus  also  although  a  surrenderee  of  a  copyhold 
^  ki^m  ^^  "^  estate  in  the  premises  surrendered  until  his 
lo thewnqid^.  admission,  yet  on  being  admitted' he  is  in  by  relation 
to  the  surrender,  from  the  date  whereof  his  admission 
operates.  Should  the  surrenderor  die  before  such 
admission  of  the  surrenderee,  he  dies  indeed  seised  in 
law  of  the  premises^  atid  though  his  widow  night 
in  strictness  claim  her  free  bench,  yet  on  theadmis- 


-w- 


Sce  Co.  Lite.  $26f  a.  To  onderetaod  thi«  point,  respecong  th^ 
operation  of  the  fine  as  a  bar  of  dower,  it  it  oecessarjf  the 
reader  should  know,  that  wherie  a  person  has  neither  a  right  in  pre* 
«enti  or  in  futuro,  at  the  time  of  the  fine  levied,  he  is  out  of  the  pur* 
view  of  the  statute  i  fi:>r  as,  the  reporter,  in  his  note  to  the  case  of 
Stowell  «.  Lord  Zouch,  page  S75,  expresses  it,  the  purview  is 
against  those  who  have  right  at  the  time  of  the  fine  levied,  or  have 
^ture  right  afterwards  upon  cause  arising  before,  to  which  fiiture 
right  wrong  was  done  before  the  fine,  or  by  the  fine.  Upotf  the 
foundation  of  thb  proposition,  the  learned  reporter  denies  the  case 
in  the  text,  cbntending  that  in  the  case  ef  dower  the  title  wholly 
accrued  after  the  fine,  viz.  by  the  death  of  the  husband,  for  he  was 
of  opinion  that  until  the  death  of  the  husband  no  title  was  consum- 
mate, nor  wrong  done  by  the  conusee  in  detaining  the  land  from  the 
wife ;  and  that  therefore  the  fine  did  not  reach  the  title,  in  as  muoh 
as  it  accrued  upon  cause  wholly  after  the  fine,  the  two  first  points, 
marriagt  and  seisin,  being  of  no  moment  without  the  third.  But 
this  opinion  of  Plowden  is  contradicted  by  all  the  books.  *See  the 
English  PIow4co>  373. 
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^6n  of  the  surrenderee  that  estate  is  defeated  (8),  to- 
gether with  all  the  mesne  acts  of  the  surrenderor*. 
And  as  all  the  mesne  acts  of  the  surrenderor  would 
be  defeated  by  this  relation^  so  by  force  of  the  same 
relation  all  the  mesne  acts  of  the  surrenderee  would 
be  confirmed ;  and  accordingly  the  surrenderee,  after 
admittance^  in  declaring  in  ejectment  might  lay  the 
demise  immediately  from  the  surrender",  and  recover 
mesne  profits  from  that  time"".  On  this  ground  it 
was,  that  in  a  case  where  a  copyholder  surrendered 
to  the  use  of  himself  for  life,  with  remainders  over, 
and  the  ultimate  limitation  to  himself  and  his  hehs, 
and  afterwards  surrendered  to  the  use  of  his  will> 
and  made  and  executed*  his  will  accordingly,  and 
after  such  surrender  and  will  made,  was  admitted 
upon  the  former  surrender,  the  will  was  held  not  to 
be  revoked,  because  the  admittance  related  to  the 
time  of  the  first  surrender,  and^  the  whole  transaction 

I  Carthcw,  275,  Benson  v.  Scott,  5  Burr.  2764,  2787,  Vanglum 
«w  Atkinf. 

>  1  T.  R.  GGO,  Hold&st  and  Woollams  v.  Cb^ham. 

>  2  Wilt.  15,  Roe  d.  JeSereys,  v.  Hicki. 


(8)  Sir  W.  Jones,  451,  Parker  v.  Bleake.  It  is  to  be  obsenred, 
llhat  the  relation  defeats  the  widow's  bench,  because  tt  prevents  die 
husband's  dying  seised,  whkh  i(«xcq»t  where  it  is  otherwise  by  spe- 
daVor  local  custofp,  for  which  see  Robinson  on  Gavelkind,  p.  172.) 
is  necessary  to  ground  the  title  to  dower;  and  therefore  an  alienauon 
by  the  husband  po  take  efiect  in  his  lifetime,  bars  the  claim  of  the 
ividow.    Cro.  Jac.  126,  Lashmer  v.  Avery. 
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might  be  considei?d  as  one  apd  the  i^me*.  An4 
Lord  Mansfield  added,  that  this  was  the  principal 
reason  which  the  court  went  upon  in  Selwyn  xu 

r 

$elwyn^  for,  said  his  Lonlship,  after  stating  ^ome 
other  reasons  of  the  judgment,  the  great  and  manly 
ground  upon  which  the  court  went  in  tb^t  case  >vaf 
that  the  deed,  recovery,  and  all  the  whole  tra^fafr 
tion  was  to  be  considered  as  one  conveyance. 

"ifhe  substance  of  the  case  of  Selwyn  v.  Selwyn 
was  this:  A  father,  tenant  for  life,  and  son,  remain* 
der  fuau  in  tail,  executed  a  bargain  and  sale,  which 
was  duly  enrolled,  whereby  they  conveyed  the  en-r 
tailed  lands  to  a  third  person,  to  make  him  a  te- 
nant to  the  precipe  for  suffering  a  recovery,  the 
uses  of  which  recovery  were  declared  to  be  to  the 
father  for  life,  remainder  to  the  son  in  fee,  and 
after  the  writ  of  entry  was  sued  out;  but  before  it 
was  returned  the  son  made  a  will,  whereby  he  de- 
mised the  same  lands  to  the  father  in  fee,  and  died 
after  the  recovery  was  completed  without  revoking 
or  altering  his  will.  And  the  following  question 
was  proposed  by  the  Chancellor  to  K.  B*  ''  Whe« 
tber  the  lands  of  which  this  recovery  was  suftered 
passed  by  the  will?"  The  court  gave  no  reasons 
for  their  opinion,  agreeably  to  the  usage  upon  cases 
referred  out  of  chancery;  but,  according  to  Sir  James 
Burrow,  they  repeatedly  expressed  their  approbation 


•  I  Bbck9U  Rep.  6a5»  Rpe  4.  Nordea  v.  Ori^ths* 

t  2  Burr.  11S5. 
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of  the  case  of  Ferrem  and  Curzon  v.  Fermor  and 
Others,  and  thererore  it  is  fikely^  i^ys  the  reporter^ 
(who  was  confirmed  by  Lord  Mansfield  afterwards^ 
as  appears  by  the  case  above-mentioned  of  Ndrden  v* 
Griffiths)  that  they  considered  the  whole  as  one  con- 
veyance^ which  must  relate  to  the  date  of  the  batt 
gain  and  sale>  which  was  perfected,  made  absolute^ 
9nd  delivered  from  objections  by  the  subsequent 
ceremonies  (9). 


(9)  A  writer  of  great  knowkdge  b  hit  branch  of  the  profes- 
•iOD»  ip  page  14j)  of  hit  treatite  oo  cooTeyaDcing,  hat  obaerved, 
that  until  teitin  no  utet  can  trite  under  the  recowcrj,  and  that 
contequently  until  there  it  teitin  in  the  demandant  at  the  means 
of  fupplymg  the  teitto  to  utet,  the  perton  claiming  under  the 
utet  ha^  no  legal  ettate  which  will  admit  of  an  alienation  by  deed» 
^  but  he  hat  an  inchoate  interett  which  will  allow  of  hit  devising  hit 
interett  by  wiU.  The  true  ground,  continuet  this  writer  of 
Selwyn  «.  Selwyn,  it  that  even  before  the  recovery  wat  tuflered, 

* 

the  testator  had  in  him  a  title  to  a  future  use,  which  gave  him  a 
power  of  testamentary  alienation,  and  hit  will  operated  upon  this 
lite  in  itt  fiduciary  ttate,  and  alto  on  the  ettate  ittelf,  when  the 
nte  wat  executed  into  the  etute.  He  goet  on  to  tay  that  another 
gromd  of  that  cate,  and  the  ground  to  which  it  it  more  generally 
aKribed  »,  that  the  Mcorery  and  the  recovery  deed  formed  one  at- 
iurance. 

Pottiblyt  however,  this  writer,  at  he  maket  no  mention,  might 
not  have  been,  aware,  of  the  aboire  cited  cate  of  Norden  v. 
Gnfitht,  whercb  Lord  Mansfield,  who  presided  on  the  bench  in 
l^wyn  9.  Selwyn,  declares,  most  emphatically,  that  the  true  ground 
upon  wbkh  the  decision  in  that  case  went  was  that  which  this  gen* 
tkman  seema  not  to  admit  to  have  had  much  share  in  producing  it, 
PS.  that  the  indentures,  recovery,  and  the  whole  transaction  was  to  be 
0opsidered  as  one  conveyance*  .  Indeed  the  other  supposed  ground 

6 
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The  case  in  Cro.  Jac.''  referred  to  and  approved 
in  Sclwyn  v.  Selwyn,.  was  in  effect  as  follows:  A- 
lessor  covenanted  with  his  lessee  for  years^  that  9 
bargain  and  sale  should  be  made,  and  a  fine  levied  to 
the  lessee  and-his  heirs,  to  the  use  of  him  and  his  heirs, 
to  the  intent  that  a  common  recovery  might  be  suf- 
fered against  the  conusce,  with  voucher  of  the  lessor, 
who  should  vouch  over  the  common  vouchee  to  the 
use  of  A.  B.  and  his  heirs,  who^  after  the  bargain  and 
sale,  fine  and  recovery  perfected,  brought  an  action 
against  the  lessee  for  rent  arrear,  and  the  question 
was  whether  the  lease  was  extinguished  and  destroy- 
ed by  the  deed  fine  and  recovery  ?  It  was  agreed, 
that  if  a  fine  or  feoffment  be  made  to  a  lessee  for 
years,  to  the  use  of  a  stranger,  it  would  not  ex- 
tinguish the  term  ( 10),  for  it  was  saved  by  the  statute 
of  uses,  which  executed  the  use,  and  saved  all  rights, 
estates,  and  interests;  but  as  in  this  case  the  bar- 
gain and  sale  was  made  and  the  fine  levied  to  the 


4  6iS. 


seems  rtrj  refined  and  ftncifbl,  and  stands  bat  ill  with  the  subse- 
quent cases  on  the  doctrine  of  revocation. 

(10)  If  at  the  common  law,  before  the  statute  of  uses,  a  termor 
took  a  conveyanee  of  the  premises  in  lease  to  him,  \o  himself  and  his 
heirs,  to  the  use  of  another,  his  own  term  was  saved  to  him  in  e<|uity. 
And  observe  that  the  legislature  did  not,  by  the  sutute  of  S7  H.  8, 
design  to  prgudice  any  rights  or  estatei^  but  to  preserve  them,  s«  that 
the  operation  of  the  statute  would  be  at  <mce  to  execute  the  uie  as  to 
the  reversionary  interest,  and  to  prevent  the  merger  of  the  intermt^ 
diateesute.'   See  the  case  in  Cro,  Jac  64S. 
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lessee,  to  the  intent  that  a  recovery  might  be  suF- 
feredj  whereby  certainly  the  term  was  drowned  and 
extinguished  for  a  time,  until  .the  recovery  was 
suffered,  (since  d^uring  that  interval,  no  use  being 
raised^  the  saving  in  the  statute  of  uses  did  not 
apply  to  the  case^)  whether  the  lease  should  be  re- 
vived and  recontinued  by  the  recovery  which  raised 
the  use>  and  so  let  in  the  statute^  was  the  doubt  ? 
And  the  court  resolved  that  it  should  be  revived, 
for  the  bargain  and  sale,  and,  fine  and  recovery, 
were  all  but  on6  assurance,  and  the  recovery  being 
suffered,  which  was  grounded  Upon  the  covenant, 
was  quasi  a  conveyance  to  the  use  ab  initio  ( 1 1  )• 


(11)  Of  a  nroilar  opinion,  in  respect  to  the  rdation  in  these  com* 
pound  conveyances  to  the  first  fimdamental  act,  so  as  to  carry  back 
the  title  to  the  date  of  the  leading  instrument,  were  the  two  Judges, 
Croke  and  Montague,  in  the  case  of  Havergill  9.  Hare,  Cro.  Jac* 
510.  The  case  as  to  this  pout  was  as  follows:  Williain  Parker 
being  seised  in  fee  of  lands,  on  the  Slst  Octdber,  8  Jac.  1,  by  in- 
denture inrolled,  granted  a  rent  of  20A  per  annum  to  Isaac  Warden, 
payable  at  Michaelmas  and  the  Annunciation,  with  clause  of  distress; 
and  by  the  same  indenture  covenanted  to  levy  a  fine  of  the  same 
lands  to  the  uses  following,  viz.  that  if  it  should  happen  that  the  said 
yearly  rent  of  20/.  should  be  in  arrear,  and  no  sufficient  distress 
upon  the  premises,  or  if  anjHrescous,  poundbreach,  or  replevin  should 
be  made,  that  then  it  should  be  lawful  for  the  said  I.  Warden  to 
re-enter  and  enjoy,  till  satisfied,  out  of  the  rents.  On  the  12th 
June,  9  Jaq.  I.  Warden  sold  and  conveyed  the  rent  to  William 
Fisher,  the  lessor  of  the  plaintiff,  with  all  penalties,  forfintnres,  &c* 

On  the  I9th  October,  1 1  Jac.  the  rent  due  at  Michaelmas  was  m 
arrear,  and  was  de^ianded  by  Fisher,  but  not  paid.  In  the  Trinity 
Term  succeeding  a  fine  was  levied  to  Fisher,  to  the  uses  specified  in 
the  first  iodcBture  of  covenant  above  mentioned*    Fisher  afterwards 


.«« 
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PART  IX. 


Mortgages,  Sgc. 


I  SHALL  now  pass  to  the  consideration  of  morf- 
gagefl,  securities  for  money,  and-  conveyances  to  pay 


distrained  for  the  half-year's  rent  of  10/.  due  at  Michaelmas^  11  Jac. 
and  the  tenant  of  the  land  replevied;  whereupon  Fisher  entered  un- 
der the  uses  of  the  fine.  And  one  of  the  questions  in  this  case  was* 
whether^  as  this  rent  of  10/.  was  due,  and  demanded  before  the  fine 
levied,  (at  which  time  no  use  could  arise  upon  the  nonpayment)  and 
then  after  the  fine  levied  a  distress  was  taken  for  the  rent  due  before 
the  fine  was  levied,  and  afterwards  replevin  was  sued  thereupon,  a 
title  of  entry  accrued  by  way  of  use  to  William  Fisher  ?  and  on  this  * 
point  the  Justices  were  divided,  for  Haughton  and  Doderidge  held, 
that  as  the  rent  was  due  before  the  fine  levied,  the  use  upon  the  fine 
could  n^  be  extended  to  the  rent  formerly  in  arrear.  But  Croke  and 
Montague  held,  that  the  fine  levied  and  the^first  indenture  were  but  one 
aijurdncet  for  the  execution  of  all  things  €X€C\xtorj  respect  the  origi- 
nal act,  and  shall  have  relation  thereto,  and  all  make  but  one  act, 
although  done  at  several  times.  This  point,  however,  cannot  be 
regarded  as  perfectly  decided,  and  see  Vin.  tit.  Dev.  (O)  pi.  3, 
Jones  7t  pi-  7»  Mitton  v.  Lutwitch,  and  Salk.  S41,  Lloyd  v.  Lord 
Say  and  Sele,  but  see  S.  C.  with  the  observation  in  S  P.  Wms.  170, 
in  the  note  to  the  first  edition.  It  appears  from  what  has  been  decided 
and  held  in  courts  both  of  law  and  equity,  in  the  great  case  of  Good- 
title  V.  Otway,  that  where  articles  are  made  providing  for  a  reversion- 
ary interest  in  the  covenantor,  and  then  the  covenantor  by  will  disposes 
of  such  reversionary  interest,  and  then  makes  a  settlement  whereby 
his  whole  legal  estate  is  conveyed  to  uses  correspondent  to  the  articles, 
the  will  is  not  saved  by  any  relation  of  the  settlement  to  the  articles 
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debts,  which  Lord  Hardwicke  has  eniitnerated  as  the 
excepted  cases  out  of  the  general  rules  of  revoca- 
tions*. 

Mortgages  in  fee  are  differently  regarded  in  the  iHterent  cona- 
courts  of  common  law  and  those  of  equity  ( 1 ).    At  nortgages  m 
law  they  are  total  revocations,  but  in  equitable  consi-  tmi  equity. 
deration  they  are  only  revocations  pro  tanto(S).     It 
is  not  on  the  ground  of  the  particularity  of  purpose 
that  a  mortgage  in  fee  is  in  equity  held  to  be  only  a 
revocation   pro  tanto,    though   the  distinction    be- 
tween the  practise  of  courts  of  equity  and  law  have 
been  often  incautiously  put  upon  that  ground;  but 
the  true  reason  arises  out  of  the  distinct  considera- 
tions under  which  mortgages  pass  in  courts  of  law 
and  courts  of  equity. 

•  3  Atk.  805. 


io  analogy  to  the  abo?e-meDttoncd  cases  of  assurances  by  fines  and 
recoveries. 

( 1 )  It  seemSy  however,  as  if  this  distinction  did  not  always  exist* 
see  1  Ch.  Rep.  82.  .    , 

(2)  And  if  the  mortgage  be  by  deed  and  fine,  it  is  nevertheless  a 
revocation  only  pn>  tanto,  in  equity,  2  P.  Wms.  d34>,  per  Lord 
Chancellor  King.  But  accprding  to  Viner  tit.  devise  (P)  pL  10,  it 
was  held  by  Lord  Cowper,  6  Ann.  that  if  a  man  devises  lands,  and 
afterwards  mortgages  the  same  for  years,  and  then  levies  a  fine  sur 
cognizance  de  droit  come  ceo,  and  not  a  fine  sur  concebsit,  this  wiil 
be  a  revocation ;  but  that  a  fine  sur  concessit  had  revoked  only  prp 
tanto.  It  is  a  critical  question  whether  the  principle  upon  whkh 
courts  of  equity  coqsider  mortgages  as  only  revocations  pro  tanto 
does  not  reject  this  distinction,  vid.  post.  336. 
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A  court  of  law  can  only  look  to  the  legal  operatioiy 

of  the  deed,  whereby   the  testator  by  conveying 

out  of  himself  his  legal  estate,  of  necessity  must  be 

held  to  revoke  a  previous  disposition  by  ivill  of  that 

estate,    but  in  equity  the  transaction  has  another 

aspect,  and  is  only  regarded  as  a  security  for  the 

debt;    the    devisor   remains    complete  owner,   a# 

before,  of  the  estate,  subject  only  to  the  security, 

which  is  in  the  contemplation  of  equity  nothing  but 

a  chattel.    And  upon  the  same  principle^  if,  after  a 

devise,  the  testator  makes  a  conveyance  of  the  whole 

fee,  upon  trust  to  sell  and  pay  debte,  the  interest 

of  the  testator (3)  is  only  affected  to  the  extent  of 

Ib  €<|uit7,  COB.  that  incumbrance.     To  that  extent  the  will  is  re* 

^m^al^ror  vokcd,  but  the  equitable  estate  in  the  subject  of  the 

debJTJ^iif,  devise  remains  unaltered,  except  in  so  far  as  it  ia 

tk)*n« "to  SHir  become  charged  with  such  debts;  and  therefore  if, 

wmrfihe        ^f^^  gy^jj  j^^ ^p conveyance,  the  legal  estate  in  the 

remaining  part  of  the  property,  when  the  object  of 
payment  of  debts  has  been  satisfied  by  the  disposi* 
tion  of  part,  is  taken  back  by  the  testator,  by  a  re- 
conveyance to  himself  and  his  heirs,  his  will  is  un- 
revoked in  equity*. 

* 

^  Vid.  Harmood  «.  Oglander,  6  Vez.  jun.  221. 


(S)  It  18  to  be  obsenred,  however,  that  if  A*  devitet  lindi  to  hit 
executors  to  be  sold  for  the  payment  of  his  debts,  and  then  conveys 
it  to  trustees  for  the  piqrnient  of  debts,  the  devise  is  revoked.  2  Oh« 
Ci.  11^. 
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The  late  Lord  Alvanlcy(4),  when  sitting  as 
the  Master  of  the  Rolls  in  the  case  of  Harmood  v. 
Oglander^  states  the  criterion  for  distinguishing 
when  equity  will  interfere  with  the  law  in  respect 
to  the  revocation  of  wills  by  subsequent,  convey- 
ances, and  to  what  extetit,  with  great  preci- 
sion, and  in  a  manner  which  sh^ws  that  the  doc- 
trine is  not  grounded  on  the  particularity  of  the 
object  of  the  deed.  He  lays  it  down  as  a  primary 
rule  of  law,  that  "  any  alteration  of  the  estate, 
or  a  new  estate  taken,  is  at  law  a  revocation,  whe- 
ther for  a  partial  or  a  general  purpose;  equity 
never  controuk  the  law  upon   revocation,   except 


(4)  It  would  be  a  ton  of  injustice  to  that  learned  Judge  to  omit  L^nl  Alvanley't 
tfait  opportunity  of  introducing  to  the  reader  the  ingenious  vindica-  ^^^^  ^wt 
don  which,  in  the  coarse  of  his  judgment  in  this  case,  he  makes  of 
Jus  decision  and  doctrine  in  the  case  of  Williams  v»  Owen.  **  If, 
says  he,  instead  of  articles,  the  testator  had,  before  the  marriage, 
conveyed  to  a  trustee,  in  trust  for  himsdf  till  the  marriage,  then  for 
himself  for  life,  remainder  to  the  issue  in  tail,'  remainder  to  himself 
in  fee,  then  made  the  will,  and  then  had  called  upon  the  trustee  to 
convey,  and  he  had  conveyed,  it  is  admitted  that  would  have  h^tn  a 
complete  revocation  in  law;  but  as  clearly  it  would  not  have 
been  a  revocation  in  equity,  and  the  heir  must  have  conveyed 
to  the  uses  of  the  wilL  In  principle  that  does  not  diftr  from 
the  case  of  Williams  v.  Owen.  There  the  devisor  was  bound  by 
the  articles,  and  he  might  have  been  compelled  to  convey  accordingly. 
Then  it  is  strange  to  say,  that  if  a  conveyance  were  taken  from  a  trus- 
tee  it  would  be  no  revocation;  but  if,  according  to  his  obligation, 
he  himself  conveyed  to  the  same  uses,  it  would  be  a  rtf^ocation. 
No  one  can  deny  that  articles  are  in  equity  equal  to  a  conveyance. 
No  one  can  deny  that  he  remained  a  trustee  to  the  use  of  the  articles; 
and  muft  have  conveyed  accordingly. 


»» 
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either  where  the. beneficial  interest^  being  distinct 
'  from  the  legal  estate,  is  devised,  and  ithe  devisor  if 
he  afterwards  takes  the  legal  estate  takes  it  without 
any  modification  or  alteration ;  or  where,  having  the 
complete  legal  and  beneficial  estate  at  the  date  of 
the  will,  he  divests  himself  of  the  legal  estate,  but 
remains  owner  of  the  ecjuitable  interest,  as  in  the 
case  of  a  mortgage,  or  a  conveyance  for  the  pay* 
ment  of  debts/* 

0 

*  • 

In  the  above  case  of  Harmood  v.  Oglander  the  ob- ' 
ject  of  the'  intended  recovery  wa^  a  mortgage,  it  was 
therefore  for  a  partial  purpose,  but  that  alone  could 
-  not  save  it;  and  though  had  it  been  a  simple  con* 
veyance  of  the  fee  by  way  of  mortage,  it  would 
have  been  only  a  revocation  pro  t^lbfo;  yet  the  mode 
of  ejecting  this  intention  being  by  recovery,  whicli 
in  equity  as  well  as  law  passes  the  whole  estate  out 
of  the  owner  into  the  tenant  to  the  praecipe,  to  be 
recovered  out  of  htm  by  the  demandant,  from  whom 
a  new  estate  is  to  be  taken,  the  will  was  held  to  be.  ^ 
clearly  revoked ;  and  this  although  the  recovery  was 
not,  in  fact,  proceeded  in  further  than  the  convey- 
ance to  the  tenant  to  the  praecipe  (5)^ 

« 

In  Sparrow  i?.  Hardcastl^,  as  that  case  is  reported 
in  a  note  to  Goodtltle  v.  Otway,  in  the  reports  of 


(S)  It  must  be  for  the  reader  to  distinguish  in  principle  between 
the  case  of  a  mortgage  by  fine  levied,  and  a  mortgage  by  recof  eiy 
Sttfiered,  and  yid.  supra,  SSS,  note  2. 


Past  IX.  Mortgages,  *c  •W 

Metsi^.  Dornford  and  &ist%  Lord  Hard^ckc  Intimates  Thrttttti«mii« 

•  on  wmch  nott^ 

the  true  ground  on  which  mortgskget  in  fbe  are  c(A-  gJJto^in"* 
sideredih  Equity  as  only  revocations  vto  tanto  of  a  £40117  u  oniy 
will*  ''  The  principal  gfoutid/'  says  his  Lordships 
''  on  which  th(y  put  this  case  k,  th^t  this  grant  Was 
intended  only  fot*  a  particular  purpose^  and  that 
when  that  purpose  was  answered  the  estate  waii 
not  intended  to  be  ^tered^  but  to  remain  as  be- 
fore ;  and  this  was  compared  to  a  mortgage.  Thfc 
reason  why  mortgages  are  taken  to  be'  out  df  Hie 
general  rule  is  this.  It  does  not  depeiid  .cm  Ike 
general  ground  insisted  on  at  the  bar  of  being 
conve3rances  for  a  particular  purpose^  (4)  but  on 
the  foot  of  being  securities  only.  Whedier  4» 
mortgage  be  in  fee  or  fot  yean  only^  is  all  one  in  this 
Courts  they  are  alike  cemsidered  as  chattel  inteiests. 
A  mortgage  in  fee  goes  to  tiie  executon^  (for  whem 
the  heir  is  only  a  trustee)  supports  no  dower^  and 
has  no  one  property  of  a  real  estate/'  / 

(4)  In  Hanoood  ••  OghtOtt,  Lord  £Uoa  gim  fiiB  codihte- 
dim  to  iliM  opiakn^  which  cue  was  dModfid  fiir  ^  iateiweaitei 
faoUl  St  law  and  Efohy,  m  fht  gnmad  «f  thera  being  naea  dedxdl 
«poD  the  tto&feef  tktjfonA  *e  Mre  pvypse  of  the  i^engage.  la- 
deed  wfaeft  t  Ktotery  ti  aecMiij  die  eatste  aeoeaisrilf  andefgoes 
an  ahefatkm  thereby,  and  thodbre  if  a  tenant  in  tail  makes  a  mdlt* 
gstgtf  and  ^  that  pa^^ae  aifSM  a  iMSvery,  sad  dedma  the 
aae  to  hirts^r  in  fee»  the  ectaie  ii  altMd»  and  k  aeeiai  ihs 
it  clesriy  feroked.  SleS  Vex.lan.lM. 
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So  that  upon  an  accurate  consideration  of  this 
pointy  we  shall  perceive  nothing  in  it  which  breaks 
in  upon  the  maxim  of  equitas  sequitur  legem.  The 
truth  beifig  that  when  an  estate  is  charged  ox  mort* 
;  aged>  a  Court  of  Equity^  does  not  regard  the  estate 
as  an  way  passed^  modified,  altered,  or  affected  (4); 
and  that  court  carries  the  same  doctrine  to  a  trust  for 
payment  of  debts;  so  that  a  limitation  of  the  bene* 
ficial  interest  upon  a  trust  to  pay  debts  is  not  m 
the  view  of  that  court  a  suspended  or  springing 
interest  to  arise  upon  a  future  event,  but  a  pre- 
sent vested  estate  subject  to  such  trust  as  a  mere 
charge  (5). 

■--■-1 — .-^ — »    ■ ^   ....  — - 

DUfereare  be-         W  ^^  equity  of  itdemptioii  imiutes  more  cloaely  the  legal  esute 

tween  an  Eqotty  (||g||  a  mere  trttst.    See  the  notice  taken  of  this  distinction  in  BunFets 

of  rederapooii 

andameretniittf  v»  Wheate>  1  Blackst.  145,  and  see  Sir  Matthew  Hale's  definition  of 

a  mortgage.  Hard.  469,  Pawlet's  case.     So  Lord  Nottingham,  (M. 

S.)  says,  an  equity  of  redemption  diarges  the  land  and  is  not  a  tro^ 

Blackst.  145*    A  mortgage  is  ilot  a  mere  trust,  but  a  tiiie  in  equitjr. 

In  a  word,  the  equity  of  redemption  is  in  equity  the  fee  simple  of  the 

land,  and  bf  consequettce,  after  foreclosure,  the  mortgagee  is  considered 

4s  acquiring  a  new  estate.     But  if  it  be  a  moi:tgage  for  a  term  of 

years  only,  if  foreclosed,  or  the  Equity  be  released  after  the  will,  the 

new  interest  may  pass  under  the  general  words  of  the  residuary 

clauie;   and  see  8  Vei.  Jud.  276,  Attorney  General  v.  Vigor, 

'  mortgaged  and  trust  estates  pass  by  a  wiU,  if  the  words  are  sufficient 

•  in  compast,  and  there  is  nothing  in  the  purposes  or  limitations  of  the 

•  "Will,  which,  by  their  inapplicability  to  such  estates,  indicate  a  different 

•  intention  in  the  testator.    See  8  Vez.  Juc.'  4*1 7y  Lord  Braybroke  v. 
*.Inskip. 

'  /:  (5)  And  there  is  no  di6[erence  between  a  charge  for  a  particular 

':  debt,  and  a  general  cha^'ge  for  debts.     And  though  the  whole  is 

directed  by  the  subsequent  conveyance  4o  be  sold  to  nay  debts,  yet 
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PART  X. 

Partition. 

PARTITIONS  stand  upaik  a  different  foundation 
from  mortgages  or  conveyances  in  trust  to  pay 
debts;  but  they  are  not  more  referable  than  mort- 
gages to  any  supposed  distinction  between  convey-* 
ances  for  general  and  particular  purposes.  There 
could  not  be  a  more  particular  purpose  than  that 
in  Luther  r.  Kidby%  and  had  this  been  a  sufficient 
ground,  the  Chancellor  would  not  have  sent  it  to  a 
court  of  law. 

In .  neither  of  tfie  cases  of  Luther  p.  Kidby,  or 
Risley  v.  Lady  Balling1ass\  is  any  thing  said  of  a 

•  S  P.  Wmt.  170^  Note  to  the  fint  edition.    8  Vm.  148  pL  SO. 

^  Sir  Thomas  Raymond,  240. 


I  the  eurplut  ia  to  be  paid  to  the  deviaee  of  the  estate  by  the  previous 
wilL  2  Vem.  295.  Ogk  v.  Cook,  1  Wils.  910,  where  Lord  Hard- 
wicke  expressed  hia  ^pxx>badoa  of  that  decision^  and  see  Lady  Ver« 
BOO  V.  Jones,  2  Vera.  241.  But  where  a  man  directs  the  surplus  to 
he  pud  to  his  executors  and  administraiiors,  thb  seems  to  be  a  cob- 
vertiDg  of  the  land  into  personalty,  and  so  the  subject  of  the  devise  is 
s|(edfically  destroyed.  Vide  2  Vez.  Jnn.  4W.  Where  a  man  after 
making  his  will  conveys  in  trust  for  himself,  the  will  is  revoked  in  law 
and  equity.  But  a  deed  of  trust  made  by  a  melancholic  pei-son  by  way 
of  caHtion  has  been  held  no  revocation.  Coles  v«  Hancock,  2  Ch. 
IUp«S10. 
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special  purpose.  Whenever  , the  point  has  come 
Bnder  consideration^  it  has  been  taken  for  established  ' 
law^  and  has  been  said  to  stand  on  peculiar  grounds^ 
but  those  grounds  have  generally  been  left  ubt 
explained^  And  though  Mr.  Justice  Buller^  in  the 
case  of  Goodtitle  u,  Otway%  observed  that  c^aes 
upon  partitions  generally  happen  in  equity,  he  wa9 

2S**^tici*]I[  c^«"P^l^cd  to  admit  that  long  previous  to  Luther  v. 
aomrocation.    Kidby,  it  was  established  at  law  that  a  partition  was 
not  a  revocation  of  a  will. 

0 

It  is  not  very  easy  to  reconcile  the  cases  upon  par* 
tition  to  the  principles  which  have  usually  governed 
in    the    cases   of  revocation  (1)*      It   may   be  a 

«  ft  H.  Bhcktt.  52& 


Diiercncebe*  ^1^  Tenants  in  common  after  partition  take  the  tame  estate  as 
common,  and  before,  though  in  another  mode,  Vid.  post  546.  Bu^^the  partition 
^V^S^^^  among  joint-tenants  has  the  cflFect  of  altering  the  estates  of  the 
ftnitioB*  parties*    In  the  case  therefore  of  joint  tenants,  the  points  of  enquiry 

are  the  reverse  of  those  which  come  into  question  in  the  ease  of « 
tenants  in  common*  Where  a  tenant  in  common  haying  devised  his 
estat^  makes  a  partition^  the  question  it  has  given  rise  to  has  beeii^ 
whether 'the  devise  was  revoked  by  the  partition.  But  where  one 
of  two  joint-tenants  has  made  a  will  devising  his  moiety,  and  a  parti* 
tion  has  afterwards  taken  place,  the  question  has  been  whettwr  the 
will  has  had  effect  given  to  it  by  the  partition  $  the  aiSnaative  side 
of  which  question  could  only  be  maintained  on  the  notion  that  at  the 
time  of  making  his  will  the  testator,  as  such  jotnt-tenaot,  had  an 
interest  in  its  nature  deviseable,  but  prevented  fiDm  pasring  as  such  by 
being  intercepted  and  supplanted  by  the  jus  accrescendi*    But  it.  has 
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raspn  for  t^^id  doctripe/  that  the  party  is  compelk^ 
ble  by  procesii  of  law  to  make  partition;   which 
partition  so  imjxsed  upon  a  party^  has  upon  sucb 
ipfound  of  compulsion  been  held  not  to  disturb  hi9 
previous  dispositions  by  will.  And  it  is  remarked  by 
Lord  Hale,  in  his  commentary  on  the  writ  de  parti^ 
tione  facienda(3),  that  the  writ  is  brought  to  ascer- 
tain the  possession^   and    the  legal  estate  is   not 
aflfectsed.     The  courts  seem  to  have  been  carefuj^  where  xhm  u 
however,,  not  to  extend  this  allowance  to  any  case  ^^dlLdKi^ 
where  any  thing  is  done  beyond  the  dry  purpose  ^^^^^ 
of  partition,  for  where  in  Tickner  v.  Tickner,  cited  ^f^^ 
m  Parsons  v.  Freeman  ^  the  deed  gave  the  moiety 
in  the  first  place  to  such  uses  as  the  testator  should 
appoint,  and  in  default  of  appointment  to  him  in 
fee.  Lord  Chief  Justice  Lee,  who  had  signed  the 
certificate  in  Luther  v.  Kidby,  held  it  a  revocation. 

}ir.  Justice  Heath  declared  it  to  have  been  hi^    ^ 

<  9Atk.742. 


been  detennined  that  a  joiat-tenant  ia  under  ao  original  iaosqpacity  ta 
ifinBC  lug  moietyj  bpkpg  not  cooiprebended  within  the  ^tatqte  o£ 
V^l8,  which  b^g  9S^  enabliag  nature,  whatever  is  not  inqbded  in 
it  remains  as  at  common  law.    Swiit  v.  Roberts,  S  Burr.  1491. 

(2)  Fitz  Abr.  142,  and  see  a  note  of  this  case  produced  byLorct 
J^oui^faborougby  in  2  Vez.  Jun.  432. 


i4f  HcDocation  of  Witts.  *  Chap.  U. 

apiafoti  *  that  ''  die  casev  of  Luther  v.  Kklby,  and 
Tickner  v.  Ttckner^  were  diflicttlt  to  be  recoiiciled 
wkh  some  of  the  other  cme»,  and  with  each  other* 
That  the  only  difierence  between  them  was  the 
power  of  appointment'  in  the  hitter,  and  though 
the  execution  of  the  power  would  be  a  revocMioii 
of  the  will^  yet  the  mere  reservation  id  the  power 
y  ought  not  to  haire  that  effect"'    Buller,  Justice,  ia 

the  «ame  ca^  said,   **  the  case  of  partition  waa 
a  case  sni  generis.    If  the  partition  was  by  writ 
against  the  wish  of  the  testator  it  was  no  revo* 
cation^  and  it  was  but  one  step  aiow  to  hold  that 
the  same  thing  by  .deed  or  fine  shonld  not  hwe  a 
different  eflfect.    The  authority  of  Luther  v.  Kidby, 
as  6r  as  it  te  an  authority,  only  goen  to  this,  that 
there  is  no  difference  between  a  partition  by  fine  is 
pursuance  of  a  covenant  and  a  writ  of  partition, 
but  the  court  did  not  mean    to  lay  down  a  rule 
«  applicable  to  any  other  case.    Taking  the  whole 
together^  it  seems,  said  that  learned  Judge,  as  if  it 
was  thought  that  there  was  a  difference  between  a 
fine  for  a  partition  and  any  other  purpose.     He 
agreed  with  Heath  J.  that  there  was  no  material  dif- 
ference between  Luther  v.  Kidby,  and  Tickner  v. 
Tickner,  for  notwithstanding  the  power  of  appoint* 
ment  the  fee'  vested  in  the  testator,  and  then  the 
deed  and  fine  were  the  sole  ground  of  revocation  in 
that  case,  and  jf  so,  it  was  in  direct  contradiQtion  to 
Luther  v.  Kidby;  and  the  report  of  Parsonslr.  Free- 

«  3  Vcz.  juo.  656. 
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man^  in  Ambler^  shews  it  ivas  so  considered^  for 
Lord  Hardwicke  approved  of  Tickner  v.  Tickner,  and 
said  it  was  the  same  case  as  that  before  him (3).** 

I  find  no  earlier  notice  of  this  question  as  to  the 
revocation  of  a  will  by  a  deed  of  partition  and  find 
than  that  of  Lestf^ngeu  Temple,  in  Siderfin',  where 
a  quaere  is  made  whether,  if  one  holding  lands  in 
common  with  another  makes  his  will  and  devises  all 
his  lands,  and  afterwards  makes  a  partition  by  agree- 
ment and  not  by  writ,  the  partition  is  a  revocation. 
Soon  after  in  the  case  of  Temple  u  Webb',  where 
a  tenant  in  common  of  a  manor,  deviated  all  his 
interest  in  the  manor,  and  afterwards  a  partition  was 
made,  and  a  fine  levied  to  corroborate  the  partition^ 
and  the  question  was,  whether  this  partition  and  fine 
WiBre  a  revocation  or  ftot,  they  were  adjudged  to  be 
no  revocation.  And  tl}e  Judges  are  ^aid  by  the 
Reporter  to  have  entertained  the  same  opinion, 
(though  no  judgment  was  given)  in  Risley  u  Bal- 
tinglass\ 

(  Fr«esi.  RqK  542,  pi.  7S5,  Vin.  tit.  der.  (R.  6)  pi.  6.  in  the  Notei. 
^  Sir  Thoma«  Raym.  240,  in  the  Exchequer, 


(S)  But  as  that  case  is  reported  in  Atkins,  a  better  Reporter^ 
Lord  H.'s  obsenration  was  that  Tickner  i>.  Tickner,  came  ti  ^  hear 
the  present ;  it  was  not  merely  to  effectuate  a  partition,  but  for  k.  other 
purpose  9X1^  therefore  Lord  C.  J.  Lee,  held  it  amoonted  to  a  reroc^* 
tion,  and  I  am,  said 'his  Lordship,  for  the  Min^rcason  of  opinion  that 
the  itcof ery  here  is  also  a  revocatioo. 

6 
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Luther  v.  Kidby  ^  lyai  thus :  A«  wd  B.  were  temmte 
in  common  of  lands  in  fee  simple.  A.  by  his  wilt 
dated  lS5th  January^  1719^  devised  Us  moiety  in  fee; 
afterwards  A.  and  B.  made  partition  by  deed  dated 
16  May,  ITSS^  and  fint>  declariog  Ae  use  as  to  one 
moiety  in  severalty  to  A.  in  &e^  and  as  to  thc^  other 
moiety  in  severalty  to  B.  in  fee.  This  case  was  sent 
by  Lord  Chancellor  King  to  the  Judges  of  the 
King's  Bench,  for  their  opinion,  whether^  the  will, 
was  revoked,  and  it  appears  by  the  Begyst^r's  book, 
that  that  court  composed  of  Lord  Bayittoad»  C.  J.Page^ 
l^obyn  9nd  Lee,  justices,  c«rtifie4*-^^  thai  iSotef 
W9re  all  of  opinion  that  thi;  will  of  the  said*  A.  ws^ 
^  not.  revoked  by  the  deed»  and  (ine  levied  in  pumn 

apce  thereof ;  and  that  the  said  A-'^  share  /of  the 
.  |and»  contained  in  the  deed|»  and  the  fine  fevled 
thereon,  did  pass  by  the  will  of  the  said  A.^'  witli 
which  opinion  the  Lord  Ciuincenor  coni^urredw 

• 
About  30  years  after  Lwd  Chief  Justice  Lee^  wha 
has  signed  the  certificate  as  puisne  Judge,  in  Ludie^ 
V.  Kidby  or  Kirby,  decided  the  case  of  Tickner  r. 
Tickner,  which  was  as  follows':  Robert  Tickner^, 
ieised  in  fVe  of  fhe  estate  in  question^  which  was  of> 
Gavelkind^  died,  intestate  and  left  two  sons  Henry 
und^  Robert^  wHo  entered  on  his  death  and  became 
|ijgiscd  in  CaEV€lkiiid;  {lobert  being  possessed  of  ^n 


k  Vm.  tit^  ifff.  (JL  6.)  pi  SO,  1758,  and  a«e  5  P.  Wini.  1^ 
Koti^  bj  the  Refoter.l 

1  pfied  u^  Pffrsons  «w  ilreesuiD^S  Atl^  V48r 
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undtitided  meiely  made  )m  wiU^  and  deyis^ed  k  to 
his  wife  Elizabeth  Tickner^  aod  her  heim.  After 
diis  wiB  of  Robert,  by  a  deisd  of  pardtioa  betwcea 
Bobert  and  Henry  Tickner,  and  by  a  line,  all  Ihe 
Gavelkind  lsmd»  were  divided,  and  Robert's  share 
wasallotted  10  hfaa  to  web  umi  as  he  should  appmnt 
by  deed  or  nrriting,  and  in  <fefaiih  '^  such  appoint* 
ment  lo  him  in  fee*  A  vevdiel  was  fiE>und  in  ejects 
ment^  siAjeet  to  the  opinion  of  Lord  Chief  Justice 
iee,  wIio>  aller  amiiure  delibenition  held  th^  traDS-* 
action  to  be  a  revocation  ef  the  will* 


The  doctrine  in  ren>ect  to  the  question  of  revoca*  ^^ 

*  ^  en  the  irpfindr 

ti<«  by  partition  is  founded  upoii  4he  foregoing  ff  ^^"^* 
cases;  but  it  has  been  shewn  that  a  part  of  the  Kidby^md-pMe. 
Bendi  in  the  discussion  of  the  great  ease  of  Good- 
title  V.  Otway,  doubted  of  the  principle  on  which 
J«ttther  V.  Kidl^,  wa»  determined;  and  consider- 
ed that  case  and  the  case  of  Tickner  v.  Tick* 
n(^r,  though  the  Judge  who  concurred  in  the  one 
di^cided  th#  other,  as  irreconcileable.  Great  Judges 
however,  have  thought  very  diflerently  upon  this 
subject.  To  Lord  Chancellor  lx>ughbprough  both  f^S^'Sf 
these  cases  appeared  to  be  rightly  and  consistently 
determined,  and  thi»  opinion  was  eiy)r(»8ed  by  htm 
in  a  judgment  which  displayed  in  language  and 
Vgument  die .  n^ost  graceful  and  lujninous,  his 
deep  acquaintance  wi|h  die  whole  subject  and  its 
pruiciples"*.     Speaking  of  Luther  v.  Kidby,   his 

"  ITzd,  1  Biydgei  v.  thsDuftos  sTQlMdoty  ^  Vez.  f29. 
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Lordship  observed^  ''  It  vaa  sent  to  law ;  and  the 
court  of  law  being  of  opinion>  and  wisely,  that  it 
was  not  a  revocation^  ihis  court  determined  in  con- 
formity to  the  law^  following  the  law.  But  where 
the  object  of  the  deed  went  further  than  a  mere  par- 
tition by  conveying  the  estate  to  such  uses  as  the 
party  should  appoint.  Lord  Chief  Justice  Lee  held 
it  an  alteration  in  the  estate,  and  that  it  would  not 
pass  by  the  will  at  law,  and  Lord  Hardwicke  has 
given  his  sanction  to  that  authority,  and  would  not 
determine  against  the  rule  of  law. 

Lord  EUon'f  jhc  prcscut  Chancellor  in  a  case  determined  by 
him  in  180S,  has  recognized  the  law  upon  these  two 
cases  of  Luther  v.  Kidby,  and  Tickncr  v.  Tickner,  to 
stand  thus  :  ''  that  mere  partition,  whether  by  com- 
.  pulsion  or  agreement,  is  not  a  revocation  of  a  will ; 
but  the  slightest  addition,  as  a  power  of  appointment 
prior  to  the  limitation  of  the  uses,  is  sufficient". 
And  again  in  another  case  decided  by  him  in  the 
ensuing  year,  his  Lordship  put  the  seal  of  his  high 
authority  upon  this  much  agitated  question.  *'  The 
case  of  partition,"  said  his  Lordship,  '*  is  a  sort  of 
special  case.  Each  party  can  compel  the  other  to 
make  partitions:  the  estate  is  the  same  enjoyed 
afterwards  in  a  different  quality,  ind  in  another 
mode:  and  .upon  a  principle  compounded  a  little  of 
those  two  reasons,  that  which  tan  be  compelled,  if 
done  voluntarily,  and  provided  nothing  more  is  done 

■  7  Vcz.  Jim,  564w 
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than  mere  partition^  shall  not  revoke  the  will,  I 
say^  provided  nothing  more  is  done^  for  it  has  been 
long  established^  that  i(  the  object  is  to  do  any  thing 
beyond  the  partition^  it  will  be  a  revocation :  it  is 
tried  by  the  fact  whether  the  acts  demonstrate  any 
intention  to  go  beyond  the  mere  partition  :  and  not- 
withstanding the  expressions  of  the  Judges  in  some 
of  the  reports,  that  Luther  v,  Kidby,  and  Tickner 
p.  Tickner,  cannot  stand  together,  they  have  ^tood 
together  a  considerable  time  an^  in  my  opinion  are 
perfectly  rpconcileable*"/*  ' 

One  distinction  upon  this  subject  it  is  very  neces-  But  a  irsii  nay 
sary  to  recollect. — That  if  the  manner  in  which  the  terma  as  to  be 
partition  is  made  destroys  the  interest  of  the  testator  Toiud^^pardl 
in  the  thing  given,  so  that  at  his  death  there  is  no^  ^^'^ 
thing  in  him  to  answer  to  the  description  of  the. 
specific  subject  of  the  devise,  it  must  follow,  not-  . 
withstanding  the  rule  tha^t  mere  partition  is  not  a  re- 
vocation, that  the  devise  is  revoked,  since  it  cannot 
operate,  the  thing  being  withdrawn  upon  which  it  =^  ' '  ^ 
was  to  operate.     Thus  if  A.  seised  as  a  tenant  in 
pommon,  or  co-parcener,  of  a  moiety  of  two  estates,  •          , 
the  one  in  Berkshire,  and  the  other  in  Lincolnshire, 
devises  his  Berkshire  estate  in  terms,  and  then  by 
a  partition  between  himself  and  his   co-proprietor 
B.  the  Berkshire  estate  is  allotted  wholly  to  B.,  and 
the  Lincolnshire  estate  to  A.  the  devise  is  of  neces- 
sity revoked ^ 

•  8  Vez.  Jan.  281.  . 
?  Sf!^  the  caSe  of  {jioUys  v.  AlcQck,  7  Vez.  Jan.  658* 
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PART  XL 

THE  subject  of  revocadon  tncluda  some  questiona 
of  great  nicety  in  respect  to  devises  of  leases  and 
specific  chattels.  Whether  the  fresh  lease  taken  by 
renewal  parsed  under  a  prior  disposition  by  will  of 
the  subsisting  original  lease  was  a  point  in  the  case 
of  Marwood  v.  Tumer%  befiire  Lord  Chancellor  King. 
The  aigument  against  the  revocation  supported  itself 
on  the  following  reasons.-^That  the  testator  had  ex* 
liressed  in  his  will  his  ardent  desire  that  his  trustees, 
to  whom  the  lease  was  devised^  should  use  their 
utmost  endeavours  to  continue  the  lease  in  the  male 
fine,  as  long  as  there  were  any  to  inherit  the  title. 
That  as  to  the  surrender  of  the  old  lease,  that  being 
only  to  take  a  better  and  more  beneficial  estate,  was 
intended  for  the  advantage  of  the  devisee,  to  give 
him  a  larger  and  more  extensive  interest,  and  to  en^ 
crease  the  bounty  that  was  before  designed  him. 
Kow  to  make  such  an  intended  act  of  kindness.  ^ 
destrucdon  of  the  will,  would  be  to  invert  in  the 
highest  degree,  the  meaning  of  the  testator.  That  the 
renewal  of  the  lease  was  only  ingrafting  upon  the  old 
stock,  that  which  was  of  the  same  nature  with  the  old 
stock,  and  was  a  continuation  of  the  same  estate  with 

•  S  P.  Wmi.  lea 
5 


* 
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some  litde  addition  to  it  That  this  was  demonstfated 
l^  the  common  case«  where  a  trustee  of  a  lease  fer 
lives^  when  all  the  livesbut  one  are  expired^  renews  for 
the  old  life  and  two  new  ones^  and  then  the  old  Iif<^ 
dies;  here  though^  but  for  the  renewal,  the  lease  . 
would  have  been  quite  at  an  end,  yet  the  renewed 
lease  is  held  subject  to  the  same  trusts  as  the  old 
lease  was,  and  is  considered  as  a  continuation  of  ^die 
sameestate.  lliat  h  was  very  usual  to  make  provinon 
fer  younger  children  out  of  these  leases,  which  eom« 
monly  require  a  renewal  every  seven  yearsi  or  upon 
tfie  dropping  of  a  life.  And  if  one,  so  seised  or  pos- 
sessed, having  made  his  will  and  thereby  provided 
for  a  younger  child  or  children,  should  soon  after* 
wards  renew  htt  lease,  Init  forget  to  republish  his 
will,  (%rtitch  might  often  happen)  such  a  construction 

would  create  th^  greatest  inconveniences.    That  no 

» 

judgment  at  law,  nor  decree  in  equity,  had  been 
cited,  whereby  it  had  been  determine^  that  ^e  bare 
renewal  of  a  lease  was  a  revocation  of  a  will.  And 
it  was  fufther  urged  that  if  diis  renewal  of  the  lease 
was  a  revocation  in  lau?,  yet  it  would  not  be  so  in 
equity,  but  the  renewed  lease  vould  be  subject  to  a 
trust  fer  die  devisee. 

But  it  was  held  and  decreed  by  the  Loid  ChanceH'''  ir*^  *  '^ 

-  ^  ,  MWil  it  aier»4 

lor,  that  die  mewal  of  the  Tease  for  lives  in  that  case  c«^  ""^f^ 


was  a  revocation  of  the  will  as  to  this  particular,  Igs^^k^i'^ 
that  by  the  surrender  of  the  old  lease  the  testator  had 
|mt  all  out  df  him,  and  had  devested  himself  of  the 
whole  interest,  so  that  there  being  nodimg  left  for 
tiie  devise  to  work  unon.  the  will  must  falL  and  the 
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new  purchase  being  of  a  freehold  descendible  could 
not  pass  by  a  will  made  before  that  purchase.  And 
his  Lordship  expressed  surprise  that  this  case  which 
mu^t  have  often  happened^  had  not  been  before 
determined* 

We  should  observe  that  the  true  reason  uppn 
which  this  point  of  revocation  tums^  is,  that  the 
specific  thing  which  was  the  subject  of  devise  is 
'  gone>  so  that  the  words  of  the  devise  can  have  no 
operation.  And  this  reason  applies  as  much  to  a 
chattel  lease  renewed  after  a  will  containing  a 
bequest  of  it,  as  to  a  freehold  lease^  for  every 
specific  bequest  must  upon  the  same  principle 
be  considered  as  revoked  or  rather  adeemed  by  the 
subsequent  disposition,  alienation,  or  destruction  of 
the  particular  subject  in  the  testator's  life*time. 

A  matenti  dif-  There  is,  however,  a  material  difference  as  to  this 
jespecc  between  point  bctwceu  freehold  and  chattel  property.  If  a 
chattel  leases.  lease  held  upon  lives  be  devised  and  afterwards 
renewed  by  the  testator,  the  devise  is  revoked 
although  the  will  shpuld  contain  words  of  future  im- 
port applicable  to  that  interest,  for  the  renewal  being 
a  new  purchase  ( 1 )  of  a  freehold  cannot  pass  by  an 


(1)  A  woman  purchased  a  church  lease  to  her  and  her  heirs,  for 
three  lltes,  and  died,  leaving  an  infant  daughter ;  two  of  the  lives 
dropped ;  the  infant's  guardian  renewed  the  lease,  and  then  the  infant 
died  without  issue ;  the  freehold  lease  was  held  to  be  a  new  acquisi- 
tion,  and  of  consequence  as  descendible  to  the  heursycs  part^  paterna« 
Mzsqav.  Day,  Prec.  in  Ch.  3 19, 
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antecedent  will,  as  has  been  fully  explained  in  a 
former  part  of  this  work.  Whereas  if  a  testator  pos- 
sessed of  a  chattel  renewable  lease  devises  all  his 
estate,  right  and  intei^est,  which  he  shall  have  to 
*  come  in  the  particular  lands  so  in  lease  to  him  at  the 
time  of  his  deaths  or  includes  it  in  a  general  devise 
of  his  residuary  property,  a  lease  taken  by  him 
after  making  his  will>   by  way   of  renewal,   will 

byit\ 

« 

In  the  case  of  Carte  v.  Carte  %  Lord  Hardwicke 
appears  to  rest  much  upon  a  distinction  between 
trusts  and  legal  estates  in  res^pect  to  the  operation  of 
a  %vill  upon  these  renewed  chattel  leases,  and  he 
alludes  to  Abney  v.  Miller,  as  being  the  cr.se  of  3  legal 
estate,  whereas  in  Carte  v.  Carte,  the  testator  was 
only  cestui  que  trust.     But  in  Abney  v.  Miller,  his 
Lordship  had  said  that  the  rule  of  revocations  must  be 
the  same  in  law  and  in  equity;  and  the  same  observa- 
tion has  been  made  by  almost  every  succeeding  Chan- 
cellor.    In  truth  it  would  be  difficult  to  point  out  a 
single  case,  wnich,  when  the  principles  and  analogies 
of  equity,  and  the  views,  which,  from  the  genius  of  its 
particular  jurisdiction,  it  takes  of  the  instrumentary 
transactions  concerning  property,  are  properly  at- 
tended to,  is  inconsistent  with  the  rule  of  equitas 
sequitur  legem. 


The  decision  of  Carte  v.  Carte,  did  not  seefn  to 

>  See  the  case  of  Ahneyw.  MUer,  2  Atk.  5dS. 

«  3Atk.l74. 


L 
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require  any  other  distinction  to  support  it  than  that 
which  arises  out  of  the  different  import  of  the  words 
used  in  the  will.  The  testator  in  that  case  be- 
queathed to  his  eldest  son  Thomas^  after  giving 
some  legacies  to  other  persons^  all  the  rest  of  his 
goods^  chattels  and  estate  whatsoever,  whether  real 
or  perBonaI;»  in  possession  and  reverdon,  and  then  by 
a  supplemental  clause  directed  that  he  should  have  the 
disposal  of  his  lease  and  receive  to  himself  all  the 
profits  and  advantages  accruing  from  it;  which  words 
upon  the  principles  of  reasoning  adopted  by  his 
Lordship,  seemed  amply  sufficient  to  pass  the*  bene*s 
ficial  interest  then  subsisting,  together  with  the 
benefit  of  all  subsequent  renewals,  and  would  have 
comprehended  and  passed  the  subsbting  lease^  and 
future  reneMrals,  had  the  interest  been  legal  instead 
of  equitable.  For  his  Lordship  in  the  last-mentioned 
case  observed,  "  there  is  no  question  but  that  a  man 
by  will  may^  bequeath  a  term  of  years  which,  he  has 
not  in  hini  at  that  time,  but  which  comes  to  him 
afterwardsi  Therefore  all  these  cases  of  revocations^ 
of  legacies,  or  bequests  of  terms  of  years,  arise  from 
the  short  penning  of  the  will ;  and  if'  in  the  case  of 
Abney  v.  Miller,  the  testator  had  said,  I  give  all  the 
interest  I  have  in ,  the  lease,  there  is  no  doubt  but 
that  the  renewed  lease  would  have  passed  (8)/' 


(2)  In  Abkiey  «•  ftCller,  howerer,  hit  Lordaiiqp  mdmatiiiir  ife 
jHTOpcr  woidi  for  cooveybg  these  aftet-takeii  leases,  suggetts  wofds4it 
a  fittttit  import  as  necessary  in  additinn  to  the  words,  aU  my  uM^ 
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It  appears  from  a  careful  comparison  of  the  casesj  whether  the  re« 
that  for  the  renewal  of  these  chattel  leases  to  be  a  {S'^ei^ '3  a^^ 
revocation,  the  devise  of  them  must  be  specific,  and  ^^""^hcSTr''^ 
that  whether  revocation  or  not  is  a  question  to  be  chs/or  gcn!^' 
determined  by  that  short  criterion  (3).     The  case  of 
Stirling  v.  Lydiard'  amounts  in  effect  to  settle  it  upon 
this  basis.     There  the  testator  gave  all  and  singular 
his  leasehold  estate,  goods,  chattels,  and  personal 
estate  whatsoever,  to  his  daughter,  and  if  she  died 
without  issue  living,   thdn  to  the  defendant.     The 
testator  afterwards  renewed  a  lease  with  the  Dean 
and  Chapter  of  Windsor ;  this  was  held  to  be  no 
revocation>  and  the  lease  passed  by  the  will;  the 
Lord  Chancellor  observing,  that  '*  it  was  a  mistake  to 
suppose  this  a  specific  legacy;  it  was  a  general  devise 
of  the  whole.     Suppose  the  testator  had  purchased 
a  new  lease,  would  not  that  have  passed  ?    Why  then 
should  not  a  new  term  in  a  lease  equally  pass?  ^/  If  I 
were  to  construe  this  a  revocation,"  said  his  Lord- 

<  SAtL  199. 


&c.  the  words  he  prescribes  are,  all  my  ettate^  ri^hi^  and  interetU 
which  1  shall  have  to  come  in  this  lease.  And  in  Rudstone  v. 
Anderson,  2  Vez.  418,  the  Master  of  the  Rolls,  Sir  J.  Strange, 
would  not  allow  there  was  any  real  distinction  between  the  import 
of  the  words  all  my  tithes  and  all  my  estate  in  the  tithes.  If  a  new 
interest  were  acquired  after  the  will,  it  would  not  pass  by  words  devis- 
ing all  the  testator's  subsisting  interest. . 

(3)  A.  bequeathed  his  black  gelding  to  B.  aad  afterwards  gires 
him  away  or  sells  him,  and  buya  another  black  gelding;  thn'new 
bought  horse  shall  not  pass  by  the  will.  Wentw.  Office  Executor,  23. 

A  A 
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ship,  *  I  do  not  know«  but  that  if  a  man  were  to  give 
ill  his  Bank,  East  India,  and  South  Sea' stock,  and 
should  afterwards  turn  it  into  money,  it  might  as 
well  be  insisted  that  this  was  a  revocation  (4).    So 


t^m^i^tm^mm^^mm^m^mummti^fmmmmmmmmi^mm^^mmtmr^timim^am^ammmi^m    ■    fc'     ■  i* 


JSSkVhf  ^*^  '^  ^  *^*  ^^  ^^  *'  Soaplin,  1  Atk.  41S,  and  in  the 

dfic  uid  fHicn     judicioos  note  of  the  learned  Editor  Mr.  Saundert,  the  reader  will 


find  the  learning  upon  thi«  subject  collected  and  simplified.    That 
case  wm  u  follows;  R.  R  gave  to  his  niece  A.  S«  5000/.  in  the 
old  S.  S.  Annuity  Stock  of  the  South  Sea  Company,  and  to  hb 
nephew  R.  P.  5000/.  in  the  old  S.  S.  Annuity  Stock  of  the  S.  S. 
Company.    At  the  time  of  his  making  his  will*  and  at  his  death  the 
lestptor  had  only  5000  L  in  old  S.  S.  Annuity  Stock.    The  question 
was  between  the  residuary  legatee,  and  the  two  particular  legatees^ 
whether  these  last  were  to  hare  each  5000/.  made  good  to  them,  or 
to  divide  between  them  only  the  one  sum  of  5000/.  of  which  the 
testator  was  possessed,  answering  specifically  to  the  description  of 
the  gift;  and  at  the  RoUs,  his  Honour  was  of  opinion,  that  there 
could  but  one  SOOOL  Old  S.  S.  Annt^ities  pass  by  the  will;  but 
Lord  Chancellor  Hardwicke  held  that  these  legacies  were  tp  be 
considered  as  two  distinct  legacies^  and  that  A.  S.  and  R.  P.  were 
entitled  to  have  them  made  good  out  of  the  personal  assets ;  his 
Lordship  at  the  same  time  observing,  that  where  a  particular  chattel 
is  specifically  described  and  distinguished  from  all  other  things  of 
the  same  kind,  and  is  not  found  among  the  testatyu'^s  effects,  it  fiuls ; 
or  if  first  given  to  A.  and  then  to  B    they  mtut  divide  it  /  or  if 
disposed  of  in  the  testator's  life-time  it  is  an  ademption  of  such 
legacy.     The  learned  annotator  observes  upon  this  case,  that  Lord 
Hardwicke  determined  it  upon  the  principle  that  notwithstanding 
one  of  the  identical  legacies  did  actually  exist  at  the  time  of  the 
making  of  the  wili^'  yet  as  the  testator  had  not  so  specifically  de^ 
sciibed  either  of  them 'as  to  distinguish  them  from  all  other  things  of 
the  same  kind,  they  were  to  be  considered  merely  as  legacies  of 
<}iumtity  and  number.     See  Partridge  v.  Partridge,  Ca.  temp.  Talb. 
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that  it  appears  clearly  to  have  been  the  settled 
opinion  of  LcM,  HardwicKe^  that  whether  the  future 
tease  taken  by  renewal  would  jiass  or  not  by  the  an- 
tecedent will  would  depend  entirely  u|ion  the  question 
Whether  the  words  of  the  bequest  confined,  the  sup- 
poseable  intention  to  the  thing  then  actually  subsist- 
ing or  extended  to  future  interests  growing  out  of 
it,  in  a  word,  whether  the  legacy  was  specific  or 
general  (5). 

But  it  sbould  seem  according  to  Abiiey  v.  Miller^ 
which  is  a  very  leading  case  on  this  subject,  that  if 
the  renewed  leas^  hit  not  perfected  by  executiop  in 
the  testator's  life-time,  not  only  will  an  agreement 
for  such  new  lease  be  ineffectual  to  operate  a  revo^ 
cation,  but  th^  actual  surrender  Will  not  effect  the 
previous  disposition  of  the  le^e  :  it  was  accordingly 


226.  But  in  Jeffivys  v.  Jeffineys,  8  Atk.  I2O9  the  testator  having 
at  the  time  he  made  hit  will  actually  so  much  stock  as  would  exactly 
answer  the  two  legacies  which  he  thereby  bequeathed,  they  were  both 
held  to  be  specific*  So  where  a  legacy  of  this  kind  is  particularized 
by  the  word  *  my  (as  my  stock),  or  by  any  othq*  expression  or 
description  which  indicates  the  testator's  intention  to  make  it  i/teci/k 
or  individual^  (as  money  in  such  a  bag,  3cc.}  then  it  shall  be  deemed 
a  specific  legacy.  Ashton  v.  Ashton,  Ca.  temp.  Talb.  152.  3  P. 
Wms.  384»  and  see  Mr.  Coxe's  note  to  Hihton  v.  Pinke,  1  R 
WnM«540. 

(5)  See  the  case  of  Hone  9.  Mederaft,  1  Bro.  C.  C.  261,  where 
the  same  ground  of  distinction  is  adopted.  See  also  Copia  v. 
femyhough,  2  Bro.  C.  C.  291 . 

▲  A  S 
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held  by  Lord  Hardwicke^  that  as  the  college  seal  had 
not  been  affixed  to  one  of  the  renewed  leases  ia 
Abney  v.  Miller^  though  t*,e  old  lease  had  been  sur- 
rendered and  the  new  one  prepared  and  accepted, 
yet  the  bequest  of  such  lease  was  not  revoked.  But 
this  part  of  the  case  is  not  very  clear  if  it  can  be 
said  to  be  intelligible  at  allj  without  supposing  that, 
the  surrender  being  made  by  the  sanie  instrument 
as  the  new  lease^  probably  being  stated  as  the  con- 
sideration of  the  new  lease^  or  perhaps  implicitly 
(6)  contained  in  the  acceptance  of  such  new  lease^ 
such  surrender  would  not  be  complete  according  to 
the  intention  of  the  parties  until  the  change  and 
Mbstitution  was  completed  by  the  execution  of  the 
instrument  designed  to  effectuate  the  renewal.  And 
indeed,  supposing  the  surrender  to  be  made  by  a 
separate  instrument^  yet  the  making  of  the  new 
lease,  and  the  yielding  up  of  the  old,  being  recipro- 
cal acts,    perhaps  the  surrender   can   scarcely   be 


A  surrender  in  (6)  This  surrender  in  law  is  without  doubt  an  ademption  of  a 
tiraaf^  racdfic  ■•P^^^^  devise  as  much  as  the  express  surrender,  for  in  these  cases 
devise.  j^  effect  produced  is  not  so  correctly  expressed  by  revocation,  as  by 

ademption.  See  Wentworth's  Office  of  Executor,  22  et  seq.  It 
is  not  by  countermanding  the  disposition,  but  by  withdrawing  or 
destroying  the  subject  matter  of  the  disposition  that  the  effect  is 
properly  understood  to  be  produced.  And  whatever  destroys  the 
subject  of  a  specific  dcrvise,  must  of  necessity  annul  its  operation ; 
thttt  if  after  devising  an  estate  held  upon  Uves,  the  testator  purchases 
«he  reversion}  the  devise  is  revoked  and,  the  estate  descends.  See 
2Atk.42& 
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said  to  be  complete^  in  equity  at  leasts  iinti!  the  fresh 
lease  has  been  granted. 

It  is  very  desirable  on  a  subject  into  which  so  whatpropo- 
much  refinement  has  been  introduced,  to  rest  upon  bet^ienkd** 
some  steady  propositions.  All  the  cases  appear  to  *^  «« j€ct. 
agree  in  this — that  the  surrender  of  the  old  and  the 
taking  of  a  new  lease,  will  be  an  ademption  or  not  of 
the  previous  disposition  by  will  according  as  the 
disposing  words  import,  a  specific  or  general  be- 
quest ;  but  whether  particular  terms  denote  the  one 
or  the  other  intention  will  perhaps  long  remain  a 
source  of  controversy.  It  appears  according  to  the 
report  of  Carte  v.  Carte,  as  has  before  been  men- 
tioned, that  Lord  Hardwicke  was  of  opinion  that  if 
in  Abney  r.  Miller,  the  testator  had  said  *'  I  give  ^ 
the  interest  I  have  in  the  lease,**  the  will  would  have 
passed  the  renewed  lease,  that  is,  such  words  would 
have  made  the  bequest  general  and  prospective. 
Sir  John  Strange,  as  appears  from  the  above  cited 
case  of  Rudstone  v.  Anderson,  thought  that  the 
bequest  was  not  the  less  specific  by  reason  of  the 
words  estate  and  interest ;  and  we  have  seen  liiat 
Lord  Hardwicke,  in  Abney  v.  Miller,  suggests  other 
words  of  future  import  to  be  added  to  the  words 
estate  and  interest,  when  he  points  out  a  mode  of 
embracing  within  the  will  future  renewals. 

Another  safe  proposition  is  this,  viz.  that  a  testator 
may  by  his  will  pass  his  future  chattel  interests 
whatever  they  may  b^  provided  they  come  within 
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the  description  of  the  bequest ;  and  that  vrhereve^ 
the  words  are  general,  property  of  this  nature  though 
subsequently  acquired  is  comprehended  within  the 
scope  of  them  ^ ;  thus  if  a  testatoi:  gives  all  his 
personal  estate  whatsoever,  and  afterwards  surrender; 
^  a  subsisting  lease  and  takes  ft  new  one,  or  makes  an 
entire  new  purchase  of  a  leasehold  estate,  both  thes<^ 
descriptions  of  property  will  pass. 

In  a  very  particular  cas^  which  has  been  lately  de- 
termined in  the  Court  of  Chancery '«  another  propo- 
sition of  considerable  breadth  and  certainty  on  this 

subject  is  furnished,  viz.  that  whether  the  disposing 

'       .   ■  * 

words  are  to  be  confined  to  the  specific  interest,  or  ar? 
to  be  interpreted  as  descriptively  embracing  after  ac- 
quired property,  will  depend  not  only  on  the  import 
,  of  the  particular  words,  but  upon  the  general  context 
of  the  will. 

|n  James  v.  Dean,  which  is  the  case  alluded  to,  the 
Chancellor  took  it  to  be  established  in  Hone  v.  Med- 
craft,  and  Copin  v.  Femyhough,  that  where  there  is 
a  general  bequest,  in  the  terms  of  "  all  my  leasehold 
estates/*  and  the  testator  afterwards  .surrenders  and 
takes  a  new  lease,  the  bequest  is  revoked.  With  th^ 
iJjiighest  respect  for  this  truly  great  authority,  I  can- 
not forbear  observing  that  in  the  cases  said  to  have 
established  this  proposition,  the  devise  is  not  in  a 


«  See  the  case  of  8tirlmg  v.  Lydiard,  3  Atk.  199. 
'  James  v.  Dean,  11  Vez.  Jon.  S83. 
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general  form,  but  seems  to  be  a  disposition  of  a 
leasehold  estate  particularly'  described  and  enu^ 
merated  among  other  distinct  parts  of  the  testator's 
property.  And,  indeed,  before  the  general  words, 
''  all  my  leasehold  estates,"  can  be  held  to  be  a 
specific  disposition  of  subsisting  interests,  the  opi* 
nion  and  decree  of  Lord  Hardwicke,  in  Stirling  v. 
Lydiard,  above  cited,  seems  necessary  to  be  ex<> 
plained  out  of  the  way. 

But  the  great  point  of  James  v.  Dean  rests  the 
<]uestion  whether  the  subsisting  interest  only  or 
future  interest^  in  chattels  pass  by  the  Will,  upon  the 
indications  of  the  testator's  intention,  and  decides 
that  the  intention  in  this  respect  is  to  be  collected 
from  the  whole  context,  and  a  comparison  of  all  the 
parts  of  the  will.  The  case  was  shortly  as  follows: — 
Thomas  James,  by  his  will,  dated  the  25th  of  April, 
1788,  gave  ^nd  bequeathed  to  his  wife,  Judith 
JameSj  a  messuage  and  some  land,  at  Standgate,  held 
l^y  jiim  under  a  lease  from  the  Archbishop  of  Cantetw 
bury,  and  after  her  decease  he  gave  the  san^e  to 
Sarah  James,  Jane  Jame^t,  and  Elizabeth  James,  his 
brother*^  daughters,  their  executors,  administrators, 
and  assigns,  *'  for  all  such  term,  estate,  or  interest, 
as  shall  be  then  to  come- therein,  as  tenants  in  com- 
mon/' The  testator  then  directed  that  the  rent,  fine, 
and  fees,  for  the  renewal  of  the  lease  of  the  said 
premises,  at  Standgate,  should  be  paid  by  his  wife, 
dupng  her  life,  and  by  his  brother's  three  daughters 
^fteFward9>  s^s  such  rents,  fines,  and  fees  became 
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payable  ;  then  after  giving  some  other  parts  of  his 
property    he   made  the   following  disposition :    "  I 
also  give  and  bequeath  to  my  wife,  Judith  James, 
during  her  life  all  my  messuages,  lands,  and  tene- 
ments,   in  Vine  street,  in   the   parish   of  Lambeth, 
which  I  hold  by  lease,  under  Sir  William  East,  (being 
the  premises  in  question)  for  all  the  residue  of  my 
term  and  interest  therein,  and  after  her  decease  I 
give  and  bequeath  the  same  to  my  godson,  Thomas 
James,   his   executors,  and    administrators,    for  all 
the  residue  of  the  term  and  interest  I  shall  have 
to   come  therein  at  my  decease/'     And  then  the 
testator  gave  to  his  said  wife  all  his  leasehold  estate 
at  Floatmead,  and  all  other  the  estate  which  he  pur- 
chased of  Anthony  Keck,  Esq.  and  whicti  he  then 
held  by  lease  from  Sir  William  East,  shte  paying  for 
renewing  the  said  lease  at  the  usual  times,  during  her 
life,  and  keeping  the  said  premises  in  good  repair, 
and  after  her  decease  he  gave  the  same  ambng  the 
said  three  daughters  of  his  brother  James,  as  tenants 
in  common.     He  then  made  his  wife  his  residuary 
legatee,  and  appointed  her  one  of  his  executors. 

The  testator  was,  at  the  date  of  his  will,  in  pos- 
session, under  a  lease  granted  by  Sir  William  East,  of 
the  premises,  in  Vine-street,  Lambeth,  dated  the 
12th  of  August,  1769,  to  hold  for  21  years  from  the 
Lady-day  preceding,  if  the  lessor  and  two  other  per- 
sons should  so  long  live,  with  a  covenant  by  the 
lessee,  that  in  case  of  the  death  of  any  of  the  said 
lives,  (being  the  lives  upon  which  the  lessor  held 
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those  premises,  with  others  from  the  Archbishop  of 
Canterbury,)  before  the  expiration  of  the  term,  and 
the  lessor  should  renew  from  the  Archbishop,  he,  the 
lessee,  his  executors,  &c.  would  pay  a  proportionate 
share  with  the  other  tenants  of  the  fines  to  the  Arch- 
bishop upon  every  such  renewal ;  and  Sir  William 
-East  covenanted,  upon  such  renewal  of  the  original 
lease  by  the  Archbishop,  to  grant  a  ne\^  lease  of  the 
premises  thereby  demised  for  the  remainder  of  the 
term  of  SI  years,  which  should  be  then  to  come  aiid 
unexpir'ed.  But  the  lease  contained  no  direct  co- 
venant for  farther  renewal. 

The  testator  died  in  December,  1790,  the  lease, 
which  expired  on  the* 25th  of  March  preceding,  not 
having  been  renewed  by  him.  But  he  had  temain- 
ed  in  the  occupation  of  the  premises  until  his 
death,  and  half  a  year's  rent  under  this  occupation 
had  been  paid  by  him  after  the  expiration  of  the 
lease,  during  his  life.  Sometime  after  the  testa- 
tor's death;  viz.  on  the  29th  of  March,  1791,  Sir 
William  East  granted  to  Judith  James  a  new  lease  of 
the  premises  in  question,  to  hcfld  from  the  25th  of 
March,  for  42  years,  if  three  persons  named,  or  any 
any  of  them  should  so  long  live.  The  bill  was  filed 
by  Thomas  James,  named  in  the  will,  against  the 
executors  of  Judith  James,  the  testator's  widow, 
praying  that  the  renewal  of  the  said  lease  by  Judith 
James  may  be  declared  to  be  upon  the  trusts  of  the  - 
will.  The  answer  insisted  that  she  took  the  new 
lease  for  her  own  benefit  and  this  was  the  question. 
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The  Master  of  the  Rolls  dismiss^  the  bill,  upon 
the  ground  that  though  a  testator  might  so  express 
his  intention  as  to  pass  any  interest  existing  at  his 
deaths  yet  in  this  case  his  intention  seemed  merely 
to  give  the  residue  of  the  term  he  then  had  from 
Sir  William  £ast«  and  that  noticing  more  was  In  his 
contemplation.    Upon   the  appeal  from  this  deci- 
sion the  Lord  Chancellor  considered  that  the  equit- 
able question  before  his  Lordship  must  depend  upon 
the  legal  question,   whether  if  the  lease  had  beea 
renewed  to  the ,  testator  it  would  have  passed.    It  is 
evident  that  if  the  new  lease  had  been  made  to  the 
testator  himself  in  his  life-time^   this  would  have 
been  a  case  for  a  trial  at  law,  as  being  a  mere  legal 
question,  depending  upon  the  import  of  the  words 
of  the  will^  in  respect  to  such  after  acquired  pror 
It  if  a  niie  thtt  pcrty.    Aud  it  seems  to  be  a  rute  of  ^quity>  to  be 
pofing  wordi      collcctcd  from  the  case  we  are  now  ponsideringj,  that 
td'thtitH^T'  where  the  disposing  words  are  such  that  a  court  of 
utoT^t  Ufe^  tny    !^w  would  have  held  the  subsequent  acquisition  by. 
STdlwibv^hii  renewal  in  the  testator's  life-time  to  have  passed  by 
wm^JISby^Tdi  them,  any  renewals  after  the  death  of  the  testator, 
by  his  representatives,  shall  be  for  the  benefit  of  the 
persons  to  whom  the  beneficial  interest  in  the  sub«: 
sisting  lease  was  devised. 


A  tenancjirom       Now,  in  this  case,  thou^h  the  testator  lived  out 

visabk  vid        the  Icase  which  he  had  given  by  his  will  to  his  wife 

for  her  life»  and  at  his  decease  to  Thdmas  James,  yet 

as  he  continued  to  occupy  till  his  death,  and  paid  rent, 

be  became  a  tenant  from  year  to  year,  which  was  an 


words. 
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interest  devisable  and   transmissible*.      This   legal  And  tiie^ooa 

'  ^   *  wUl  or  tenadt- 

interest^  though  become  a  tenancy  only  from  year  to  right  which  «. 

year,  attracted  to  itself  that  sort  of  tenant-right,  or  ^^*^iu 

good,  will,  on  whiph  the  claim  to  a  renewal  would 

have  grounded  itself^  for  it  was  a  sort  of  excrescence 

put  of  the  old  subsisting  lease  which  had  expired. 

The  <C!ourt  therefore  considered,  that  if  this  interest 

would  pass  by  the  will,  such  beifefit  of  renewal  would 

pass  also  as  an  adjunct  to  it,  subject  to  the  operation 

of  the  same  testamentary  disposition. 

It  was  therefore  said  by  his  Lord^ip,  that  whe- 
ther the  interest  of  the  renewed  lease,  (supposing 
such  lease  to  have  been  renewed  in  the  testator's 
life-time)  would  or  would  not  have  passed,  must 
be  decided,  to  raise  any  question  between  these 
parties  upon  the  record.  For  the  lease  not  having 
been  renewed,  and  the  testator  being  at  his  death 
possessed  of  no  larger  interest  than  from  year  to 
year,  the  doctrine  cannot  be  applied,  unless  it 
would  have  been  applied,  if  he  had  been  lessee  in 

the  renewed  lease.     His  Lordship  then  laid  it  down  ™.    . 

as  a  sound  nile  of  construction,  that  when  words  are,  P'»«**»ciefof- 

'  ficieot  to  pan 

by  their  import,  prima  facie  equivalent  to  pass  future  *»*««»««€«• 
interests  in  personal  estate,  that  construction  ought  t|>at  coiwtnic* 
to  prevail,  unless  the  context,  in  sound  interpre- PKvaiiuniett 

coQtrouled  br 

tation^  calls  for  another  construction;  and  this  de*  the  concexc 
pends  upon  the  context  of  the  whole  will. 

His  Lordship  thought  that  though  there  was  a  dif- 

t 

f  See  Doe  v.  Poiter,  8  T.R.  IS. 


361  Revocation  of  Wills.  Chap.  II. 

ference  between  the  leases^  the  lease  in  question 
not  containing  the  same  direct  covenant  for  re- 
newal which  occurred  in  the  others,  yet  there  was 
enough  in  the  lease  in  question  pointing  that  way^ 
to  lead  the  testator  to  think  that  the  expiration  of  the 
term  would  not  put  an  end  to  the  interest.  Some 
parts  of  the  will,  particularly  the  l^t  bequest^ 
must  be  interpreted  to  pass  the  renewed  lease,  and 
the  different  clauses  in  the  will  are  much  the  same  in 
effect,  though  expressed  in  different  words.  The 
obligation  upon  the  wife  to  renew  from  time  to  time, 
shews  that  he  meant  not  only  the  interest  he  had  in 
the  present  lease,  but  the  interest  she  would  ac- 
quire under  the  covenant.  Between  the  bequests 
accompanied  with  this  express  direction  to  renew,  is 
the  bequest  of  the  premises  in  question ;  and  the 
person  who  was  tenant  for  life  of  these  premises,  is  the 
wife  and  the  general  residuary  legatee.  His  general 
intention  therefore  was,  that  as  to  tlie  particular  part, 
so  specially  given  to  her,  she  should  take  only  a  life 
interest,  and  as  general  residuary  legatee  she  should 
take  absolutely  for  her  own  benefit  (7). 


(7)  Had  the  testator  held  oyer  after  the  expiration  of  his  term  and 
died  in  the  mere  occupation  of  the  premises  as  a  tenant  by  sufierance» 
he  coold  have  given  no  tide  at  all  by  his  bequest.  The  parttcukr  lega^ 
tee  or  legatees  could  have  taken  no  interest  in  such  a  subject  under  hit 
will.  And  supposing,  in  such  a  case,  another  person  instead  of  the  ex- 
ecutrix to  have  been  the  residuary  l^tee,  the  executrix  renewing 
the  lease,  would,  in  equity,  according  to  the  opinion  of  his  Lordship, 
have  been  considered  as  dmgit  fer  the  tenefit  «f  the  residuary 

1 


Part  XH.  •  Cancelling.  365 


PART  XIL 


Cancelling. 

AMONG  the  methods  whereby  a  will  may  be 
revoked  is  that  of  the  destriictioo  of  the  instrument 
itself  by  burnings  cancelling,  tearing,  or  obliterating 
the  same  by  the  testator  himself,  or  in  his  presence, 
and  by  his  directions  and. consent;  which  methods  of 
revocation  are  excepted  expressly  out  of  the  statute 
of  frauds.  But  we  are  to  observe  ^hat  it  has  been  cancemag ,  a« 
always  an  established  point>  both  before  and  since  that  *^"*^<^*"- 
statute,  that  the  act  of  cancelling  or  destroying  a  will, 
is  in  itself  an  equivocal  act,  and  that  its  operation  as  a 
revocation  depends  upon  the  intent  with  which  it 
was  done,  which  must  be  made  to  appear ;  for  if  a 
^man  were  to  throw  ink  upon  his  will  instead  of  sand, 
though  it  were  a  complete  defacing  or  obliterating  of 
the  will,  it  would  not  be  a  revocation ;  or  if  a  testator, 
designing  to  cancel  his  former  will,  were  accidentally 


legatee,  who,,  in  preference  to  the  particular  legatee,  would  have  a 
right  to  the  benefit  of  such  casual  opportunities  as  arose  out  of  the 
succession  to  the  mere  occupation  ;  for  the  particular  bequest  could 
operate  nothing,  and  must  have  been  considered  as  making  no  part 
of  the  will.  But  in  this  case,  as  the  executrix  was  also  general  le- 
gatee of  the  residue,  it  appeared  to  his  Lordship  that  she  would  hare 
been  prechded  from  holding  irfor  herself. 
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to  cancel  one  subsequently  made  and  meant  to  be 
his  last  willj  such  an  act  would  clearly  be  no  revo- 
cation ;  but  in  these  cases  the  intention  must  go^ 
vern.  This  was  the  ground  of  the  determination  in 
Onyons  v.  Tyrer%  from  which  case  it  appears^  that  if 
If  t  testator      a  testatof  caiucels  his  first  Will^  and  by  a  subsequent 

■uket  a  second  ^  ■  ' 

viu,tiMim       will,  not  properly  executed,  as  by  being  neglected 

tbe  first,  but  it    tobe  subscribe^  by  the  three  i^itnesses  in  th^  festa- 

t^revocttion    tor  s  presencc,  sets  up  a  devise  contained  in  the  first 

vaa  only  to^ive  Will/  the  first  will,   as   to  such  devisc,  stands  iin- 

cond,  the  iecond  rcvokcd,  notwithstanding  fhe  testator  in  his  second 

Sion  if*i»rf^   ^J"  expressly  revokes  his  first,  and  such  express  re- 

S^h^propJtit^  vocation  would,  in  other  respects,  be  a\'ailable  as  a 

tettttuMK         declaration  in  writing  within  the  statute.     For  h  is' 

plain  he  did  not  mean  to  revoke  his  first  will,  as  tor 

the  particular  lands  devised  by  it,  unless  he  might  by 

the  second  will,  at  the  same  time  that  he  revoked 

the  first,  set  up  the  like  devise,  so  as  to  take  eflfect 

by  the  second  will.     And  if  by  the  latter  wiH  the 

premises  had  been  given  to  a  third  person,  it  should 

never,  said  the  Court,  have  let  in  the  heir,  since  the 

meaning  of  such  second  will  wouTd  still  be  to  give  to 

the  second  devisee  what  it  had  taken  from  the  first, 

without  any  consideration  had  to  the  heir,  and  if  the 

second  devisee  took  nothing,  the  first  could  have  lost 

nothing. 

It  is  plain  that  the  testator  did  not  mean  to  re- 
voke the  former  will  by  cancelling  simply,  as  a 

% 

t  2  Vera.  743.    1  P.  Wmi.  345.   Prec.  m  Ch.  459. 
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self-subsisting  independent  act,  but  by  substi- 
tuting "at  the  same  time  another  perfect  will  h>  its 
place^  and  not  otherwise ;  and  therefore  the  cancelling 
Vras  but  a  circumstance^  shewing  that  he  thought  he 
had  made  another  good  di^^position  by  the  second 
will.  The  effect  of  such  cancelling  depended  upon 
the  validity  of  the  second  will,  and  ouglit  to  be 
taken  as  one  act,  done  at  the  same  time;  so  that  if 
the  second  will  was  not  valid,  as  the  testator  thought 
it  was,  and  without  which  he  would  not  have  can- 
celled the  first,  the  cancelling  of  the  first  will  being 
dependent  thereon,  ought  to  be  looked  upon  as  null 
and  inoperative  also.  In  a  word,  it  is  relievable  in 
equity,  under  the  head  of  accident  or  mistake.  - 

Hyde  v.  Hyde  ^  is  also  a  case  which  shews  that  the 
cancelling  ( ] )  or  tearing  a  will  must  be  done  animo 
revocandi  to  have  the  effect  in  law  of  destroying  the 
validity  of  the  will.  The  case  was  briefly  as  follows  \ 
A  man  made  his  will  in  writing,  and  thereby  devised 
all  his  real  and  personal  estate  to  his  wife,  her  heirs, 

^  1  Eq-  C.  Abr.  409. 


(1)  It  is  obvioos  that  the  word,  <  cancelling'  is  used  here  only  to 
signify  the  maaual  operation  of  tearing  dt  destroying  the  instrument 
itself  and  not  the  virtual  efiect  of  destroying  its  validly ;  and  in 
this  sense  only  is  it  used,  in  the  clause  of  the  statute  of  Charles, 
where  its  effect  of  revoking  a  will  is  excepted  out  of  the  restriction 
thereby  created*  But  when  the  cases  speak,  as  they  sometimes  do,  of 
the  animus  cancellandi  it  is  manifest  that  they  use  the  word  as  im- 
porting the  same  as  reroca&dii  and  not  merely  as  the  sign  or  mode  o( 
.rerocatxon. 


368  jRevocation  of  Wills.  Chap.  H. 

and  executors,  in  trust,  to  pay  his  debts  and  le- 
gacies ;  and  then  devised  several  legacies  t©  his  chil- 
dren and  other  persons,  and  concluded  thus : — "  In 
witness  whereof  I  have  to  this  my  last  will  and  testa* 
ment,  containing  nine  sheets  of  paper,  and  to  a 
duplicate  thereof,  to  be  left  in  the  hands  of  A.  set 
my  seal  to  every  sheet  thereof,  and  to  the  last  of  the 
said  sheets  my  hand  and  seal ;"  which  will  was  pro* 
perly  executed  according  to.the  statute. 

The  testator  being  afterwards  desirous  of  Ridding 
other  trustees  to  his  wife,  and  to  make  some  altera- 
tions  in  his  will,  sent  for  a  scrivener,  and  gave  direc- 
tions to  prepare  a  draught  of  instructions  for  another 
will,  which  the  scrivener  did  accordingly,  and  the 
testator  read  it  over  and  approved  of  it,  and  set  his 
hand  to  it;  and,  thinking  he  had  now  made  a  new 
will,  he  pulled  out  of  his  pocket  his  first  will,  and 
tore  oif  the  seals  from  the  first  eight  sheets,  which 
the  scrivener  seeing,  asked  him  what  he  was  doing? 
"  Why,"  says  he,  "  I  am  cancelling  my  first  will." 
'^  Pray,"  says  the  scrivener,  *'  hold  your  hand,  the 
other  will  is  not  perfected;  it  will  not  pass  ypur 
real  estate,  for  want  of  being  executed  pursuant  to 
the  statute  of  frauds  and  perjuries;"  to  which  the 
testator  replied,  ''  I  am  sorry  for  that;"  and  imme- 
diately  desisted  from  tearing  off  any  more  of  the 
seals ;  and  soon  afterwards  died  without  having  done 
any  thing  further  to  perfect  the  second  will,  or  to 
cancel  the  first.  After  his  death,  on  application  to 
the  spiritual  court  by  the  wife,  who  was  made  execu- 
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trix  to  the  second  will,  it  was  sentenced  to  he  a  good 
will  as  to  the  parsdnal  estate^  and  she  was  admitted 
to  prove  it. 

On  a  bill  bwught  by  the  legatees  against  the  wire> 
and  other  trustees,  to  have  a  specific  performance  of 
the  trust  in  the  first  will,  and  that  the  estate  might 
be  sold  pursuant  to  the  directions  of  that  will,  it  was 
insisted  that  the  first  will  was  revoked  either  by  mak« 
ing  the  second,  or  by  tearing  off  the  seats  from  thie 
first;  but  the  Lord  Chancellor  held,  that  the  subse 
quent  will  could  be  no  revocation  as  to  the  real- 
estate,  not  being  executed  according  to  the  statute 
of  frauds,  and  thtit  as  to  tearing  off  the  seals  from 
the  first  eight  sheets^  that  not  being  done  animo  can- 
cellandi,  was  no  revocation ;  but  because  the  spiri* 
tual  court  had  sentenced  the  second  will  to  be  a  good 
will  of  the  personal  estate,  his  Lordship  alao  held  it 
good  ip  that  extent,  and  that  such  legatees  of  per^ 
sbnalties  in  the  first  will  as  are  left  out  in  the  second, 
must  lose  their  legacies;  but  as  to  such  as  had  lega- 
cies by  the  first  will  charged  on  the  real  estate,  iJT 
the  same  legacies  were  devised  them  by  the  second 
will,  that  they  should  continue  chargeable  on  the 
real  estate;   provided  such  legacies  were  not  en- 
creased  or  enlarged  by  the  second  will;   for  though 
the  second  will  was  not  sufficient  in  itself  to  charge 
the  real  estate^  yet  since  the  real  estate  remamed 
well  devked  by  the  first  will,  they  should  be  still 
secured  l^  that  real  estate,  for  they  were  not  devisedi 

B  B 
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out  of  land  like  a  rent,  but  only  secured  by  land^ 

which  before  was  well  devised;  but  as  to  the  new 

absolute  personal  legacies  devised  by  the  last  will, 

they  should  be  chargeable  only  on  the  personal  estate, 

and  should  have  the  preference  in  being  first  paid 

out  of  the  personal  estate,  before  the  other  legacies 

in  the  first  will  charged  upon  the  real  estate,  because 

they  had  several  funds  out  of  which  they  might  be 

paid — the  personal  legacies  in  the  last  will  out  of  the 

personal  estate,  which  was  well  devised  by  that  will; 

and  the  legacies  charged  or  secured  upon  the  real 

estate,  which  was  devised  by  the  first  will,  out  of 

the  real  estate. 


Whit  evidence  In  tfic  cases  last  produced  the  mere  mechanical 
dfettmbl  tir  act  of  tearing  is  shewn  to  be  equivocal,  and  to 
wS^riM  Ir  yield  to  the  inference  of  an  intention  not  to  re- 
^^.ik,  voke  arising  fn,m  other  circumstances.    Parol  evi- 

dence,  therefore,  of  the  facts  acompanying  the  act 
of  cancelling  is  clearly  admissible.  The  principle, 
however,  of  the  admissibility  of  parol  evidence  for 
this  purpose,  requires  that  in  a  case  where  the  in- 
tended cancelling  or  destruction  of  the  instrument 
has  been,  fweven ted  by  fraud  or  contrivance,  affir-  - 
mative  proof  of  the  animus  revocandi  should  also  be 
received,  and  that  effect  should  be  given  to  the  in- 
tention so  established.  Even  if  such  intention  so 
endeavoured  to  be  defeated  by  fraud  were  manifested 
by  no  act  of  the  testator,  it  would  be  consonant  to 
the  general  maxims  of  courts  of  equity  to  give  effect 
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to  the  intention^  and  to  treat  as  perfected  that  Vrliich 
^uld  have  been  perfected  but  for  the  fraud.  So 
the  slightest  act  of  tearing,  or  kn  incipient  burning 
amounting  oiily  to  scorching,  will  satisfy  the  statute, 
Where  the  intetitibn  to  revoke  can  be  manifested  by 
prodf  of  accompanying  acts,  or  even  declarations : 
but  that,   ivithout  proof  of  fraud,  or  partially  exe-  , 

CQ ted  intention,  parol  evidence  could  be  received 
to  shew  a  design  to  cancel,  unaccomplished  through 
mistake  of  accident,  no  case  has  yet  established;  such 
a  latitude  would  indeed  seem  to  frustrate  the  caution 
of  the  legislature  in  respect  to  this^  object  of  the  sta<* 
tute  of  frauds^ 

The  case  of  fiibb  v.  Thomas^  perhaps  marks  the 
boundary  in  respect  to  the  admissibility  of  this  evi- 
dence. A  te^tor>  who  had  for  two'itionths  together 
frequently  declared  himself  discdntented  with  his 
will,  being  oiie  day  in  bed  near  fhe  fire,  ordered 
M«  W.  who  attended  him,  to  fetdh  his  wilU  which 
she  did  and  delivered  it  to  him,  it  being  then  whole, 
only  somewhat  erased.  He  opened  it,  looked  at  it, 
then  gave  it  a  slight  rip  (2)  with  his  handsi  rum^ 

«  2  BL  Rep.  IMS. 


(2)  Tearing  is  a  sviEdumt  Yevocation  within  the  statute  without 
cancelling  by  tearing  oflF  the  sealy  if  the  act  be  accompanied  by  any 
drctifflitance  demon8trati?e  of  the  intent  to  revoke.  See  Bibb  on 
4iem.  of  Mole  v.  Thomaa,  Blackst.  Rep.  1043. ' 
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pled  it  together^  and  threw  it  on  the  fire^  but  it  fell 
off.  M.  W,  took  it  up  and  put  it  into  her  pockft* 
The  testator  did  not  see  her  take  it  up,  but  seemed 
to  have  some  suspicion  of  it;  as  h^  asked  her  what 
#he  was  at,  to  which  she  made  little  or  no  answer.  The 
testator  afterwards  ssud  that  that  should  not  be  his 
willy  and  bid  hef  destroy  iu  to  which  she  replied^  "  So 
I  will,  when  you  have  made  anothef ;"  but  afterwards^ 
upon  repeated  enquiriesi  she  said  she  had  destroyed 
it. 

The  testator  afterwards  told  another  person  that 
he  had  destroyed  his  will;  that  he  should  make  no 
other  until  he  had  seen  his  brother  J.  M.  and  desired 
the  person  to  tell  bis  brother  so,  and  that  he  wanted 
to  see  him.  He  afterwards  wrote  to  his  brother, 
saying  "  I  have  destroyed  the  will  which  I  made ; 
for  upon  serious  consideration  I  was  not  easy  in  my 
mind  4bout  the  will ;"  and  desired  him  to  come 
down,  saying. ''  If  I  die  intestate,  it  will  cause  un^- 
easiness."  The  testator  however  died  without  mak* 
ing  another  will.  The  Jury,  with  the  concurrence 
of  the  Judge^  thought  this  a  sufficient  revocation  of 
the  will ;  in  which  opinion  Lord  Chief  Justice  De 
Grey  and  the  whole  court,  upon  a  motion  for  a  new 
trial,  concurred;  the  Chief  Justice  observing,  that 
this  case  fell  within  two  of  the  specific  acts  described 
by  the  statute  of  frauds,  it  was  both  a  burning  and  a 
tearing;  and  that  throwing  the  will  on  the  fire  with 
an  intent  to  burn  it^  though  it  was  very  slightly 
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5(mged  only,  and  fell  ofF,  was  suflScient  within  the 
statute. 

It  has  been  observed  in  a  former  part  of  this  trea*  a  cuiceUed  win 
lise,  in  commenting  upon  the  case  of  Onyons  v,  rcviyed  by  the 
Tyrer^  that  the  cancelling  is  an  act  not  necessarily  a  subcotaud 
operating  as  the  revocation  of  a  will;  it  is  a  circum.- 
stance  presumptively  indicating  and  expressing  the 
intention,  and  presumptively  also  the  execution  of 
that  intention;  but  it  may^be  explained  away  by 
particular  circumstances.  In  Onyons  v.  Tyrer  the 
act  of  cancelling  w^  in  some  sort  merely  conditional; 
it  was  for  the  purpose  of  making  way  for  another 
disposition^  and  only  for  that  purpose;  and  tiiat 
disposition  being  never  legally  effectuated^  the  act 
of  tearing. the  first  will  being  unaccompanied  vfith 
kay  absolute  intention  of  revocation,  was  held  to  be 
inoperative,  But  where  the  act  of  cancelliiig  has 
not  such  immediate  reference  to  another  disposition 
by  a  new  will,  but  is  done  upon  grounds  of  absolute 
'  dissatisfaction  with  the  will  already  made,  the  first 
will  shall  not  be  revived  by  the  <:ancelling  or  des- 
troying of  a  second, 

If  indeed  the'  first  will  co\ild  be  revived,  after 
having  been  deliberately  cancelled  and  its  efficacy 
destroyed,  by  the  cancelliug  of  a  subsequent  will, 
as  well  might  a  will  de  novo  be  made  by  courts  of 
justice  for  a  party  deceasedj^  out  of  mere  facts  and 
conjectures.    There  is  a  great  and  manifest  difference 
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between  permitting  the  act  of  cancelling  to  be 
qualified  by  reference  to  the  accompanying  facts^ 
which  may  shew  it  to  have  been  done  prospectively 
and  in  subserviency  to  a  fresh  testamentary  disposi* 
tion,  and  permitting  proof  of  altered  intention 
inferred  from  the  cancelling  of  a  second  will>  to 
re-establish  the  prior  will  after  it  has  been  once  der 
liberately  and  unconditionally  cancelled,  This  would 
be  a  republication  by  implication,  which  we  have 
the  authority  of  Lord  C.  J.  Parker^  afterwards  Lord 
Macclesfield^  for  saying,  c&i\not  be  don^  since  the 
statute  of  frauds. 

The  case  of  Burtenshaw  v.  Gilbert*  will  exemplify 
the  observation  just  above  made.  There  the  testator, 
in  1759^  duly  executed  his  last  will  aud  testament^ 
and  also  a  duplicate  thereof,  but  at  the  same  time 
declared  that  it  was  not  a  will  to  his  mind,  and  that 
be  should  alter  it.  In  1761  he  made  another  will^ 
which  was  also  duly  executed,  the  devises  in  which 
were  different  from  those  in  the  will  of  1759,  and  at 
the  end  of  it  there  was  a  declaration  by  which  he 
revoked  all  former  wills.  After  executing  the  latter 
Vfill,  the  testator  took  one  part  of  the  old  will  in  his 
bands,  tore  off  the  name  and  seal,  and  directed  the 
person  who  had  made  the  new  will,  to  cut  off  the 
names  of  the  witnesses  to  the  old  one^  which  he  did 
in  the  testator's  presence.    The  testator  at  the  same 
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time  said  that  a  duplicate  of  the  former,  will  was  in 
the  hands  of  W.  a  devisee  therein.  He  then  deli- 
vered the  new  will  to  the  person  that  made  it,  re- 
questing him  to  take  it  away  with  him  to  his  house, 
and  keep  it,  for  reasons  which  he  mentioned.  After- 
wards a  principal  devisee  in  the  former  will  died,  soon 
after  which  the  testator  sent  for  the  last  will,  and  in 

1763  that  will  was  returned  to  him.     The  testator,  be- 

* 

fore  his  death,  sent  for  his  attorney  to  make  a  new 
will,  but  became  senseless  before  he  arrived.  On  hig 
death,  one  part  of  the  will  of  1759,  and  also  the 
will  of  1761,  were  found  together  in  a  paper,  both 
eancelledf..  The  other  part  of  the  will  of  1759  was 
found  uncancelled  in  the  testator's  room,  among 
other  deeds  and  papers;  how  it  came  there  did  not  , 

appear (3);  butW.,  a  devisee  therein,  was  in  the 
house  when  the  searches  were  made.    The  (question 


T^ 


(8)  In  a  very  recent  case  in  chancery  it  was  held,  that  where  a  Ofthepretmi^ 
testator  cancels  the  part  in  his  custody,  the  strong  legal  presumption  is  ^\^[]^cdka 
that  the  duplicate  in  the  possession  of  another  was  not  meaht  to  pre-  *^  «°  uncaa* 
Tail— That  if  both  are  in  the  possession  of  the  testator,  the  one  can- 
celled and  the  other  uncancelled,  the  presumption  still  holds,  but  it 
has  less  strength^-If  both  are  in  the  testator's  possession,  the  one 
shared  and  cancelled,  tht  other  in  statu  quo  prius,  the  presumption 
against  the  operative  existence  of  either  may  still  remain,  but  with  a 
strength  yet  more  diminished.     It  seems  to  hare  been  the  doctrine  of 
that  case  that  either  of  these  predicaments  is  enough  to  constitute 
a  prima  &cie  case  for  the  heir,  so  as  to  throw  the  burthen  of  proof 
on  the  devisee,  who  is  to  encounter  the  presumption  by  evidence  of 
contrary  iatentioni  see  Pemberton  v.  Pembetton,  IS  Vez*  jun.  290, 
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wa8>  whether  the  testator  died  intestate  or  not ;  that 
is,  whether. the  will  of  1759  was  revoked?  And  it^ 
was  held  that  the  will  of  1759  was  revoked;  first  by 
the  new  will  of  1761,  which  was  a  complete,  legal, 
and  effectual  will,  and  would  have  revoked  the 
former  whether  it  had  been  cancelled  or  not,  because 
at  the  end  of  it  there  was  a  declaration  revoking  all 
former  wills;  secondly,  because  the  testatof  had 
actually  cancelled  the  will  of  1759. 


If  a  tettatof  Jhis  case  also  confirms  the  dictum  of  Sir  Thomas 

makes  dupli-  . 

catn,  and  can-  Ppwis,  at  the  end  of  the  case  of  Onyons  v.  Tyrcr  \ 

Qcla  ODa*  the 

effisctofthe       that  if  a  man  having  duplicate^  of  his  will,  cancels 
•trowed!  ^      one  of  such  duplicates  wi(h  the  intention  of  destroy- 
ing his  willj  this  is  a  good  revocation  of  the  >^hole 
will. 


In  Burtenshaw  v,  Gilbert  the  first  will  was  can-. 
celled;  but  it  has  been  decided,  that  where  a  second 
will  is  made,  the  first  remaining  uncancelled,  and 
afterwards  the  second  will  is  cancelled,  the  first 
is  in  force'  as  a  good  will  at  the  testator's  death. 
Thus  in  Goodright  v.  Glazierf,  where  a  testator  made 
a  will  of  lands,  and  afterwards  gave  the  same  lands 
to  the  same  person  by  another  will,  but  omitted  to 
cancel  the  former,  but  before  his  death  cancelled 
the  latter,  and  both  were  found  in  his  custody  at  his 

f  1  P.  Wm».  S45. 
t  4  Burr.  2512,  and  tee  the  book  44  Aii.  pi.  36. 
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decease^  the  second  cancelled^  the  Qrst  uncancelled^ 
tbe  first  will  wqs  held  to  be  effectual ;  the  court 
observing  that  a  will  is  ambulatory  till  the  death  of 
the  testator.  If  he  let  it  stand  till  he  die,  it  is  his 
will ;  if  he  do  not  suffer  it  so  to  do^  it  id  not  his 
wilK  Here  though  the  testator  made  two  wills,  yet 
(he  second  will  never  operated;  for  it  was  only  in- 
tentional,  an4  the  testator  changed  his  intention; 
an^  cancelled  the  second  so  that  it  had  ho  eflTect:  it 
was  indeed  no  will  at  all,  being  cancelled  before  his 
djeath:  then  the  former,  which  was  never  cancelled^ 
$too4  as  his  win. 


i^^S 


PART  xni. 


Alteration  and  Erasure^ 

A  WILL  is  not  revoked  by  alteration  or  erasure, 
bjit  to  the  extent  of  the  particular  object  of  such 
alteration  or  erasure;  though  this  seems  to  have 
been  a  point  never  precisely  in  judgment  before 
the  case  of  Larkins  v.  Larkins,  which  was  lately  de* 
pided  ^n  the  Court  of  Common  Pleas'.  We  must  be  i^erenceUithe 
carieful,  however^  not  to  confound  erasure  with  alte-  tioa  and  m^ 

^  SBQ$.ei  Full.  16. 
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tioii  w"*^^"  ration,  since  the  latter  if  it  consists  in  making  any 
Jj^j?^J^  *^  new  gift  or  disposition,  is  to  that  extent  another 
il^'Jj^"*^  devise,  and  will  clearly  require  the  will  to  be  re* 
fe-«eaited. to    executcd  accofding  to  the  statute  (1).    The  case  of 

give  enct  to  tBc 

•itentioD.  if  of  LarkiDs  V.  Larkins  was  in  effect  as  folbws: 

licehoU  esutc. 

William  Larkins  by  his  last  will,  duly  executed, 
devised  his  lands  in  M.  to  his  brother,  John  Pascall 
Larkins,  Samuel  Enderby  the  younger,  of  Alderman- 
bury,  in  the  city  of  London,  Esquire,  and  George 
Smith,  of  Lincoln's  Inn,  in  the  county  of  Middlesex, 
Esquire,  their  heirs  and  assigns,  upon  trust,  to  sell 
the  same  lands  for  the  purposes  in  the  will  men- 
tioned. He  also  gave  the  residue  of  hb  estate  and 
effects  to  the  same  persons,  and  appointed  them  his 
executois  and  the  guardians  of  his  daughters.  After 
this  will  was  executed,  the  testator,  with  liis  own 
hand,  made  the  following  alterations:  in  the  first 
devise  to  the  three  trustees,  the  words  "  the  younger** 
and  "  George  Smith,  of  Lincoln's  Inn,  in  the  county 
of  Middlesex,  Esquire,*'  were  struck  out  by  a  pen 
drawn  through  them ;  in  the  bequest  of  the  residue, 
the  words  ''  the  younger*'  and  ''  George  Smith,  their 
heirs,  executors,"  were  struck  out,  but  over  the  words 
"  heirs,  executors,"  was  written  the  word  "  stet;**  in 
the  clause  appointing  guardians,  the  words    ''  the 


(1)  In  respect  to  a  will  of  personalty  only,  the  course  is  to  have 
a  sentence  against  the  erasure^  and  then  a  probate  granted  witk 
the  word  erased  insetted  therein.     1  Vera.  257>  Parker  v.  Atbe. 
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younger'*  and  "  George  Smith"  were  struck  out; 
and  lastly,  in  the  clause  appointing  executors,  the 
words  "  the  younger'*  and  *'  George  Smith"  were 
struck  out.  The  testator  never  in  any  manner 
re«^xecuted  or  re*published  his  will  after  making 
the  above-mentioned  alterations.  And  the  question 
was,  whether  the  devise  of  the  real  estate  to  be  sold 
was  r^vokied,  by  the  testat6r's  having  struck  out  the 
name  of  George  Smith,  one  of  the  trustees,  after 
the  execution  of  the  will. 

The  ground  upon  which  it  was  contended  that  it 
was  revoked  was  mainly  this,  that  after  devising  the 
same  estsite  to  two  persons,  by  revoking  that  devise 
9s  to  ope,  the  testator  bad  necessarily  altered  the 
estate  of  the  other  by  enlarging  it;   and  that  if  it 
could  operate  at  all,  it  must  operate  as  a  new  gift, 
for  whatever  alters  either  the  quantity  or  quality  of 
the  estate  of  the  devisee  must  be  considered  as  a  new 
devise.    This  position  however,  in  which  the  strength 
of  the  argument  for  the  total  revocation  consisted, 
was  positively  denied  by  the  court,  by  whom  it  was 
observed,  that  in  a  court  of  law  the  trustees  must  be 
considered  as  joint  tenants  in  fee;    that  whatever 
alteration  in  the  interest  of  the  other  trustee  was 
created   by  this ,  erasure,    it  was  an  alteration  not 
arising  from  a  new  gift,  but  merely  from  a  revoca- 
tion.   But  Mr.  Justice  Chambr^  put  the  point  thus : 
the  devisees  being  joint-tenants  are  seised  per  my  et 
per  tout;  and  if  one  joint-tenant  die  in  the  life-time 
of  the  testator,  the  othej?  joint-tenant,  takes  the  whole 
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of  the  estate^  though  it  never  vested  in  him  during 
the  life  of  the  testator,  the  reason*  of  which  is  that  the 
original  devise  is  sufficient  to  pass  the  whole  interest. 
Had  this  been  the  case  of  a  tenancy  in  common^  upon 
thf  erasure  of  one  name,  the  renuitning  two  would 
take  no  mpre  than  the  two  thirds  of  the  estate  (2). 

An  erasure  of  a  part  of  a  will,  therefore,  does  not 
necessarily  operate  as  a  revoo^tlon  of  the  whole. 
And  it  is  always  to  l>e  recollected  ths^t  the  statute 
of  frauds  gave  no  new  or  positive  efficacy  to  these 
symbolical  modes  of  revoldng  a  will,  but  left  them 
upon  the  same  footing  as  they  stood  at  conunon  law  ^. 

Short  on  die  demise  of  Gastrell  v.  Smith,  which 

^  See  Carthew.  81. 


(fi)  Mr.  Jntdoe  Chmfare  tfems  to  hare  put  the  deddoQ  of  this 
cate  iqxm  iu  safe  groundt  viz*  that  the  will  wu  not  altered  by  the 
erature,  aa  it  was  made  to  durj  no  more  than  it  was  originally 
framed  to  cany,  since  each  joint^tenai^t  takes  the  whole  estate.  But 
it  would  seem  unsafe  to  infer  from  this  case  that  if  an  erasure  added 
to  the  quoMtsij  of  interest  carried  by  the  will,  such  will  would  not 
require  a  fresh  execution;  as,  suppose  the  words  *  for  and  during 
hia  life,'  after  a  gift  by  a  tesutor  of  all  his  freehold  esutes  tp  B.f  W 
be  erased*  thus  converting  an  estate  for  life,  into  a  fee.    And  even 

• 

if  it  only  changed  the  quality,  still  if  it  thereby  altered  the  estate, 
it  would  seem  to  be  a  fresh  exerdse  of  the  disposing  ponder, 
and  to  require  a  fresh  execution ;  as,  if  after  a  gift  to  two  and  their 
heirs,  the  woida  *  equally  to  be  divided  between  them'  were  to  be 
atrack  out»  tfab  mould  not  be  merely  a  revocation  but  an.  altered 
devise. 


}^AJti  JUtl.  Jiieration  amd  Erasure.  SSt 

was  determined  a  few  years  iigo  in  die  Court  of 
King's  Bench%  was  the  case  of  an  erasure  of  the 
name  of  one  of  the  trustees^  accompanied  by  the 
additional   fact  of  die    substitution    of  otherl^  in 
his  plape.  .  There  a  testator  devised  lands  to  two 
trustees,   in  trust  for  certain  purposes,  by  a  will 
duly  executed  atad  -attested  t    and    he   afterwards 
«truck  out  the  name  of  on^  of  those  trustees  and 
inserted  the  names  of  two  others*    The  will  was 
not  afterwards  republished,  but  the  court  held  dial 
his  intent  appearing  to  be  only  to  revoke,  by  the 
substitution  of  anothei^  good  devise  to  other  trustees, 
as  such  new  devise  coUM  not  tak^  effect  for  vrant  of 
the  due  execution  of  such  altered  will  under  the 
statute,  it  should  not  operate  as  a  revocation,,  or  at 
most  it  could  only  operate  as  a  revocation  pro  tanto, 
as  to  the  trustee  whose  name  was  obliterated.    Here 
it  was  said,  in  support  of  the  revocation,  that  the 
insertion  of  the  two  new  trustees  in  the  room  of  the 
one  whose  name  was  obliterated,  distinguished  this 
case  materially  from  those  of  Larkins  v.  Larkins,  and 
Humphries  v.  Taylor';    because  it  manifested  the 
devisor's  intent,  that  the  remaining  old  trustee  should 
not  take  alone. 

But  the  court  observed,  that  the  facts  of  the  ^case 


c  4  Eut.  419. 
f  9  B«c.  Abr.  tit.  ^Tills  and  Tw.  9S».  Edit.  Gwyllim. 
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plainly  shewed  that  the  testator  had  no  object  but  to 
change  his  trustees;  and  it  would  be  unreasonable 
when  he  had  not  by  any  thing  he  had  done  indicated 
a  disposition  to-  dispose  of  his  lands  to  diflferent  pur- 
poses from  those  declared  by  his  will,  to  infer  that  he 
designed  that  his  will  should  become  inbperative^  and 
so  to  let  in  his  h^ir  at  law  by  what  he  did,  rather  than 
to  conclude,  that  he  thought  ho  h9d  by  the  lilterations 
introduced  made  a  valid  disposition  of  his  ^tate  to 
the  new  trustees,  and  had  no  design  to  alter  his  will 
except  so  far  as  such  obliteration  and  alteration 
could  effectuate  diat  purpose,  by  substituting  the 
persons  whose  names  he  interlined  in  the  stead  of 
him  whose  name  was  struck  out.  If,  then,  the  testa- 
tor meant  no  revocation  but  by  means  of  that,  which 
he  through  mistake  supposed  to  be  a  valid  disposi^ 
tion  to  others,  and -had  no  intention  to  revoke  by  the 
obliteration  he  has  made,  but  by  an  effectual  substi«- 
tution  meant  to  be  made  of  others  in  tlie  room  of 
him  whose  name  was  so  obliterated,  the  case  must  be 
governed  by  that  of  Onyons  v.  Tyren 

But  supposing  the  obliteration  of  the  name  of  the 
one  trustee  to  have  revoked  the  devise  as  to  him,  still 
the  heir  would  not  be  let  in^  for  it  might  be  still 
contended  that  the  effect  of  the  obliteration  in  this 
case  was  at  most  to  revoke  only  the  devise  to  that 
trustee,  whose  name  was  struck  out,  and  therefore 
giving  to  that  obliteration  its  full  effect,  it  would 
still  leave  the  devise  to  the  other  trustee  in  full  forces 
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and  competent  to  sustwi  all  the  trusfa}  of  the  wilt  in  , 
exclusion  of  the  heir  at  law  (3). 


PART  XIV. 


Mistake. 


PAROL  and  extrinsic  evidence  to  coptrol  an  ex* 
press  revocation^  or  to  efiectuate  an  alledged  in- 
tention to  revoke^  not  manifested  by  any  act  of  the 
testator,  it  has  before  been  observed,  ought  not  to  be 
received,  and  the  difference  is  very  plain  between 
the  admission  of  such  evidence  to  contradict  what  is 
expressed,  or  establish  what  has  no  support  from  any 
other  indications,  and  its  admission  for  the  purpose 
of  explaining  by  accompanying  acts  or  declara<» 
tions,  some  outward  sign  of  a  revoking  intention^ 
equivocal  in  its  nature,  as  the  acts  of  cancelling, 
obliterating,  and  tearing,  above  considered.  But  even 
express  revocations  have  been  permitted  to  be  conr 
trouled  by  collateral  evidence,  when  that  evidence 
has  been  furnished  by  the  instrument  itselC  as  where 
the  reasons  given  by  the  testator  for  the  revocation 


(S)  It  18  obvious  on  the  plainest  principle  that  a  itranger  cannot  by 
tearing,  or  cancelling,  reroke  a  will.  See  Haines  v«  Haines,  2 
Venh44L 


^  ktvotatioh  t(f  WiUs.  telK  U. 

whtfe  tetbtor  of  k  former  will  are  professedly  found6d  upon  a 
vokes  under  aa  mistaken  apprehension  offacts.  Csklnpbell  v.  French  ^ 
prehension  of    IS  a  case  of  this  sort^  Which  though  decided  in  a 

MrtSf  the  revo*     ^^  «•    ,        ,  .  •       4    «         «« 

cation  &i]s.  Court  of  Equit}%  proceraed  upon  a  principle  of  com- 
mon law.  There  the  testator  by  his  will  gave  le-^ 
gacies  to  A.  and  B.  describing  them  as  grandchildren 
of  C.  and  their  residence  to  be  in  America ;  by  a 
codicil  he  revoked  these  legacies^  giving  as  a  reason, 
that  the  legatees  wer^  dead ;  the  supposition  as  to 
that  fact  being  erroneous  the  legatees  were  held  to 
-  be  entitled  under  the  will^  upon  proof  of  iden- 
tity(l).     Bttt  where  a  testatrix  by  codicil  gave  to 

•  3  Vez.  Jun.  321. 


(1)  The  case  mentioned  by  Cicero,  iti  his  Trtattse  de  Ontorei 
lib.  1.  c.  38.  has  been  often  dtedf  and  relied  on  as  a  sort  of  authority 
in  our  Courts,  more  ^jespeciaUy  in  those  where  the  dyil  law  is  taken 
as  a  guide,  fer  admitting  eridence  of  this  mistake  of  lacts,  to 
affea  the  Talidtty  of  a  testamentary  dinposition.  We  are  to  obteme^ 
however,  that  in  that  case  the  error  was  occasioned  by  palpable  hus* 
representation,  and  that  misrepresentation  was  the  immediate  and  sole 
impelling  motive  with  the  testator  for  altering  his  will.  **  What 
cause  (says  Cicero)  could  be  more  important,  than  that  of  the  sol« 
dier,  whose  death  being  announced  at  home  by  a  &lse  messenger 
from  the  army,  the  father  trusting  to  the  report  made  another  hit 
heir  and  died."  There  was  also  another  question  arising  upon  that 
case,  on  the  principles  of  the  civil  law,  viz.  whether  a  son  could  be 
disinherited  of  his  patrimony  (for  by  that  law  he  had  an  inchoate  sort 
of  property  in  his  £ither's  effects)  whom  the  &ther  had  neither  ap* 
pointed  heir  by  his  testament,  nor  disinherited  by  name  i  And  this  last 
reason  seems  to  have  been  alone  objection  enough,  as  the  will  was  by 
such  omission  what  the  civil  law  denominated  **  testameotum  ioof- 
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A.  the  legacy  which  she  had  given  by  her  Will  to'  thd 
children  of  B.  prefacing  such  alteration  thus,  ^'  As  I 
know  not  whether  any  of  them  are  alive,  and  if  they 
are  well  provided^ for/'  though  they  were  in  fact 
living,  A.  was  nevertheless  held  to  be  entitled,  the 
words  above  cited  being  construed  to  mean  that  if 
they  were  living  they  were  well  provided  fon 

But  before  such  express  revocation  can  be  vacated  The  mUtake 

,  ,      .  ,      _  .         ,         .  should  appear  to 

upon  such  grounds,  it  ought,!  conceive,  to  appear  very  be  in  that  wWch 
distinrtly,  that  the  mistaken  facts  were  the  impel-  [m^uing  motive 
ling  mutives  (2)  to  the  revocation;  and  it  must  be  t^*"*^*^''^^*'"* 
remembered^  that  in  the  Attorney  General  v.  Lloyd  \ 

*  3  Atk.  552. 


ficiosum."  *  But  the  error  as  to  thfe  fact  seems  also  to  have  been 

»  — 

considered  as   a  good  groi^id  of  objection  by  Cicero.     See  also 
James  «.  Greaves,  3  P.  Wms.  270« 

(2)  If  a  man  gives  a  legacy  to  his  wife  by  th^  description  of  his 
ihasU  wife,  evidence  of  her  incontinence  is  not  admissible;  and  if  a 
testator,  out  of  love  and  aifection  to  a  child,  supposing  it  to  be  his 
own  had  given  it  a  legacy,  and  it  turns  out  that  the  child  was  no£ 
his  own,  in  such  a  case,  according  to  the  opinion  of  Lord  Alvanley, 
in  Kennell  v.  Abbott,  the  legacy  Would  not  be  revoked  by  the 
mistake ;  but  where  a  legacy  was  given  to  a  person  under  a  particu- 
lar character,  which  he  had  ^sely  assumed,  and  which  alone  could 
be  supposed  to  be  the  motive  to  the  bounty,  as  where  a  woman  gave 
a  legacy  to  a  man  in  the  character  of  hef  husband,  whom  she 
described  as  such,  but  who  at  the  time  of  the  marriage-ceremony 
with  hef,  had  a  wife  living*,  the  legacy  failed,  4  Vez.  Jun.  802. 
Kennell  v.  Abbott. 

CC 
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Lord  Hardwicke  observed,  that  "it  is  a  very  nice 
thing  to  say  that  because  the  reason  a  man  gives  for 
his  devise  is  false,  therefore  his  devise  shall  fail,  and 
how  far  that  vfill  extend  I  cannot  say/'  The  case  of 
the  Attorney  General  v.  Lloyd,  was  shortly  as  fol- 
lows : — J.  M.  by  his  will,  dated  February  the  8th, 
1734,  gave  particular  lands  and  his  personal  estate  to 
be  laid  out  in  lands  to  charitable  uses,  and  by  a  codi- 
cil, dated  July  12,  17^6,  declared  that  if  by  the 
mortmain  act  the  estates  could  not  pass  to  those  uses, 
he  gave  them  to  M.  B.  and  his  heirs.  By  a  second 
codwTil  of  the  17th  of  March,  1736-7,  reciting  that  he 
had  been  advised  that  the  devise  of  his  lands  was 
void,  gave  hia  personalty  to  the  same  charitable  uses, 
and  his  real  estate  to  M.  B.  The  mortmain  act 
passed  in  1736,  and  the  testator  died  the  8th 
February,  1737.  The  advice  upon  which  the  tcs-- 
tator  professed  to  proceed,  appeared  not  to  be  well 
founded ;  for  it  was  decided  in  Ashburnham  v.  Brad- 
shaw*,  by  the  certified  opinion  of  all  the  Judges**, 
that  a  devise  of  lands  to  charitable  uses,  made  before 
the  statute  of  mortmain,  noi'wilhstanding  the  testator 
survived  the  statute,  passed  the  lands. 

But  Lord  Hardwicke  reasoned  thus,  on  the  princi- 
pal case :  "  That  the  testator  was  so  advised,  was  a 
fact,  in  his  c*.vn  knowledge,  and  he  grounded  the  de- 
vire  in  the  codicil  upon  this  advice,  and  not  upon 

c  2  Atk.  36,  and  .see  the  cases  in  note  h  Ed.  Saondy 
'  Except  Denton  J.  who  was  in  ill  health. 
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the  reality  of  the  law;  which,  however  that  might 
turn  out,  he  might  be  anxious  to  quiet  a  doubtful 
question,  and  to  prevent  its  being  litigated  after  his 
death,  by  settling  it  upon  some  certain  foundation." 
feut  the  principal  reason  which  weighed  with  his 
Lordship  was,  that  he  doubted  whether  the  new  dis- 
position by  the  codicil  was  put  singly  upon  the  point 
of  law,  the  words  of  which  were,  "  It  being  my  in- 
tention that  the  charity  should  be  continued,  and 
being  advised  my  personal  estate  can  be  given,  I  do, 
therefore,  by  this  codicil,  give  my  personal  estate 
to  the  charitable  uses  before-mentioned ;  and  I  do 
hereby  give  my  real  estate  to  M,  B."  A  case  was 
made  for  the  opinion  of  the  Judges  of  the  King's 
Bench,  and  that  Court  certified  in  favour  of  the 
devise  of  the  real  estate  by  the  codicil. 

• 

A  remarkable  case*  on  the  subject  of  revocations 
by  codicil,  occurred  in  the  Court  of  Chancery,  some 
years  back,  which  is  proper  in  this  place,  as  shew- 
ing an  important  distinction  as  to  this  point  be- 
tween wills  and  codicils.  The  testator,  by  his  will, 
gave  two  annuities  to  Sarah  Crosbie.  By  a  fourth 
codicil  he  revoked  those  annuities.v  Two  days  after 
the  execution  of  that  codicil,  the  testator  made  a 
fifth,  expressly  calling  it  a  codicil  to  his  will,  by 
which  he  substituted  one  executor  for  another,  and 
then  declared  that  that  was  the  only  point  in  which 
he  made  any  alteration  in  his  will. 

<  i'Vez.  Jun.  610.  Crosbie  v,  Mac  Doi^. 

cc  S 
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The  question  was,  whether  the  fourth  codicil, 
80  far  as  it  was  inconsistent  with  thef  will,  was  revoked, 
in  consequence  of  the  reference  by  the  fifth  to  the 

'  will.     The   Master  of  the  Rolls^  adverting  to  the 

stress  which  had  been  laid  upon  the  case  of  Lord 
Walpole  V.  Lord  Orford^,  observed,  that  that  case 
only  determined  that  a  codicil  referring  to  a  former 
will  as  the  last  will,  cancels  intermediate  wills. 
But  the  point  contended  in  this  case  is,  that  it  sets 
up  all  the  will  against  a  codicil  revoking  it  in  part. 
The  case  will  not  by  any  means  bear  out  that  argu- 

ifamanraiifiti  mcnt.     It  is  perfectly  true,  that  if  a  man  ratifies 

and  confirms  his  '^  "^ 

last  will, he  rati-  and  confivms  his  last  -will,  he  ratifies  and  confirms  it 
with   it  every  with  cvcry  codicil  that  has  been  added  to  it.     There 

codicil  which  has 

been  made  to  it ;  is  a  great  difference  between  icills  and  codicils  in 
mediite^'^codlcii  this  rcspcct.  If  there  are  two  separate  papers,  both 
p^^  of^'it,*""  called  wills,  incotisistent  with  each  other,  it  is  not 
Sith^^UiMc  the  rule  to  prove  both  in  the  Ecclesiastical  Court, 
Sw.s"|^  The  last  is  the  will  From  the  nature  of  the  instru- 
^11  h  mad!:, and  "^cnt  it  Tcvokcs  the  Other.  If  the  last  purports  to  be 
l^i^""' w"  *e  ^^hole  will,  a  complete  substantive  will,  they  do 
ti^^*and**i^ifl  J*ot,  I  conceive,  prove  both.  Unless  there  is  some- 
Sfwllifilftmiik  thing  to  shew  it  was  meant  to  be  coupled  with 
the  aitcrauona   another  instrument,  it  is  not  taken  to  be  a  codicil. 

made  py  the  m- 

tcrmcdiatc  will   g^j  jf  jt  do  purport  to  be  couplcd  with  another 

instrument,,  it  is  as  much  a  part  of  that  instrument 
as  if  it  were  written  on  the  same  paper.  Many 
absurdities  would  flow  from  the  contrary  construc- 
tion. Suppose  a  testator  had  by  his  will  given  a 
legacy  of  200/.  and  by  a  codicil  had  given  the  le- 

^  Lord  Altanley.  8  3  Vez.  402. 
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gatee  100/.  instead  of  the  200/.  and  then  should  make 
another  codicil,  of  this  sort,  merely  changing  an 
executor,  and  ratifying  and  confirming  his  will  in  all 
other  respects,  is  the  legatee  to  have  both  the  200/. 
Tiud  the  100/.?  That  must  lie  contended. 

This  case  differs  from  Lord  Walpole  v.  Lord 
Offord**  in  this  essential  point.  The  question  in 
that  case  was  not  upon  a  will  and  a  codicil.  It  was 
upon  two  inconsistent  wills ;  ^one  made  in  1752,  the 
other  in  1756.  The  second  had  destroyed  the  first, 
unless  the  testator  thought  fit  to  revive  it.  He 
made  a  codicil  in  1776,  which  he  expressly  declared 
to  be  a  codicil  to  his  last  will  and  testament,  dated 
the  25th  of  November,  1752.  That  was  held  to  re- 
voke the  intermediate  will.  All  that  the  Courts  of 
Law  (2)  determined  was,  that   the  evidence  could 

'  8  Vcz,  jun.  402. 


(2)  Sec  the  ca«c  of  Lord  Walpole  v.  Lord  Cholmondelejry  7  T. 
R.  138.  The  doubt  was  whether  the  will  of  1752^  was  reriyed  by  the 
codicilf  which  expressly  referred  to  the  first  will  in  point  of  date^ 
but  which  might  be  considered  aa  contemplating  the  will  of  17 56p 
if  the  word  iajt  in  the  codicil  were  to  be  read  as  denoting  that  which 
was  posterior  as  to  the  time  of  the  making.  External  evidence  of 
facts  and  declarations  were  offered  to  shew  that  the  testator  had  no 
design  of  revoking  the  will"  of  1756,  and  to  enforce  the  propriety  of 
reonving  this  evidence  it  was  cbntended^  that  as  the  ambiguity  was 
introduced  by  the  production  of  matter  external,  viz.  the  fact  of  the 
existence'of  the  two  wills  with  the  contrariety  in  the  terms  of  the 
reference  by  the  codicil^  parol  evidence  ought  to  be  admitted  to  ex* 


/ 
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not  be  admitted  to  prove  a  mistake.  It  would  not 
at  all  affect  the  case  of  any  codicil  made  as  an 
appendix  to  either  of  his  two  wills.  If  the  will  had 
dropped,  perhaps  a  codicil,  professedly  a  codicil  to 
that  will,  would  have  dropped  with  it. 


PART  XV. 


Of  the  Doctrine  of  Revocation,  as  to  WilU  made 

wider  Powers. 

IN  a  former  part  of  this  Treatise,  where  the  exe-» 
euHon  of  wills  was  under  consideration,  that  part  of 
the  subject  was  viewed  in  its  connection  with  will^ 
made  under  and  in  execution  of  powers :  it  seema 
important  also  to  consider  how  the  law  in  respect  to 
revocations  applies  to  this  description  of  wills. 


mmt 


plain  tbe  doubt.  But  the  evideoce  ^yas  refused  oo  the  ground  that 
there  wai  not  in  truth  any  ambiguity  in  the  case,  the  word  last  being 
in  the  opinion  of  the  Court  no  counterpoise  to  the  express  reference 
to  the  earlier  will  by  date.  A  will  is  ambulatory  till  the  death  of  the 
testator,  and  there  is  properly  no  last  will  until  that  time  arriTes, 
and  his  calling  the  will  of  1752  his  last  will,  imported  only  an  inten* 
tion  that  it  should  oe  his  last.  See  a  full  note  on  this  case  in  Ro- 
berts on  statute  of  frauds,  page  20.  That  the  word  last  is  merely  ^ 
word  of  foHD)  see  Thomas  v.  Eyansj  2  East,  4'96. 
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■ 

It  appears  to  be  a  general  established  point,  that  An  appointment 
the  instrument  by  wbich  a  power  is  directed  to  bv  the  wiu  ac- 
be  executed^  must  have  the  requisites  which  specifi-  nature  and  qaau- 

itfli  •  1  ••  ties  of  fucJi  an 

cally  belong  to  its  nature,  and  proper  constitution,  inftrument. 
and  be  attended  also  by  all  the  train  of  incidents 
which  legally  accompany  it*. .  Upon  this  principle 
it  is  that  a  will  made  in  execution  of  a  power,  is  to 
all  intents  a  will ;  it  is  anbulatory  and  incomplete 
till  death,  and  alterable  and  revocable  by  cancella^ 
tion  or  any  of  the  methods  whereby  a  will  in  the 
strictest  ^nd  most  absolute  sense  u  so  affected.  It  is 
also  equally  clear  that  if  an  appointee  under  a  power 
executed  by  will,  die  before  the  appointer,  the  in-* 
terest  under  the  appointment  fails  by  lapse,  as  in  « 
the  cH-din^ry  cases. 

This  rule  is  universal.  It  extends  to  a  will  of  copy* 
bold,  which,  though  not  considered  as  the  act  by 
which  the  estate  is  transferred,  (that  being  the  ope*? 
ration  of  the  surrender),  is  nevertheless  in ^  its  own 
nature  specifically  a  \yill,  though  in  its  instrumentary 
operation  it  is  only  directory  of  the  uses  of  the  sur- 
render. Thus,  if  a  copyholder  surrenders  to  the  use  of 
his  will,  and  then  makes  his  will  in  favour  of  A.  and 
survives  him,  the  benefit  is  gone  ;  for  as  a  will  the 
appointing  instrument  is  inefficacious  till  the  death  of 
the  appointer,  and  if  the  appointee  is  not  then  in 
existence,   the   gift  cannot  take  place ^     If  siems 

•  2  Freem.  61. 
^  See  the  great  case  of  the  Puke  of  Marlborough  v.  Lord  Go« 
do]phio«2Vez.61. 


s, 
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fn'^ctt  of^^  ^'^^  *^*  *"  appointee  under  a  power  must  claim  ac- 
'vl^'  cording  to  the  nature  of  the  instrument  by  which 

the  power  is  directed  to  be  executed.  Thus,  if 
a  power  is  given  by  deed  to  appoint  lands  by  will, 
and  the  person  to  whom  the  power  is  given  makes  his 
will  accordingly,  and  gives  the  lands  to  A.  and  his 
issue,  which  words  in  a  deed  convey  only  an  estate 
for  life  to  the  grantee,  though  the  devisee  takes  pro-r 
perly  under  the  power,  yet  because  the  appointment 
is  by  will,  the  words  are  construed  to  convey  an 
estate  tail.  So  it  seems  if  it  were  *'  to  A.  for  ever,'* 
the  estate  would  be  construed  a  fee  simple  for  the 
same  reason. 

Upon  the  same  grounds,  such  an  appointment  by 
will,  in  execution  of  a  power,  is  held  to  be  re- 
.  vocable*,  and  therefore,  though  where  a  power  is 
executed  by  deed,  unless  a  power  of  revocation  is 
reserved  by  the  deed,  (which  may  ahvays  be  done 
toties  quoties,  whether  the  deed  creating  the  power 
gives  authority  to  revoke  or  not*,)  the  appointment 
cannot  be^  revoked  ( 1 ),  yet  if  it  be  executed  by  will 

«  2  Vez.  77.  S.  C.  ibid.  610,  and  see  Robinsoo  v.  Hardcastle,  d 
firo.  C.  C.  SO,     Ilcid  -D.  Shergold,  10  Vez.  jun.  S7a 
^  Adams  V.  Adams,  Cowp.  651. 


( 1 )  Hatcher  t^  Ctqtis,  2  Frcem.  61*  And  such  appointment  by 
deed  cannot  be  revoked  without  a  fresh  reservation  of  a  power  in  the 
executory  instrument  for  that  purpose,  though  the  original  deed 
shotild  expressly  authorize  such  future  revocations,  as  was  adjudged 
in  the  leading  case  of  Hele  v»  Bond,  Free,  in  Ch«  474. 
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no  such  fresh  power  of  revocation  need  be  reserved*; 
the  nature  of  the  instrument  supplies  it. 

By  the  case  of  Cotter  v.  Layer ',  which  has  been 
already  cited  to  shew  that  a  covenant  entered  into  for  ^ 
valuable  consideration  amounts  to  a  conveyance  in 
Courts  of  equity,  and  is  therefore,  in  those  Courts, 
held  a  revocation  of  a  will,  it  also  appears  that  where 
the  will  works  as  an  appointment  under  a  power,  it 
is  equally  revoked  in  equity  by  sqch  executory  con- 
tract under  seal.  In  that  case,  though  the  will  was 
made  in  execution  of  a  power  by  a  married  woman, 
who  cannot  in  strictness  make  a  will  at  all,  and 
the  conveyance  was  only  in  fieri,  and  the  instru- 
ment purporting  to  b^  a  will  was  not  strictly  a 
will  but  an  appointment,  the  person  making  such 
instrument  being  under  a' disability  in  law  (2),  yet 

•  Hatcher  v.  Cwrtky  2  Freem.  61 »  and  see  1  Vez.  139.    1  Bro. 
C.  C.  6^3,    2  Bro.  C.  C.  319. 
'2P.Wm8.662. 


(2)  It  se^ips  that  a  married  woman  may^  with  the  consent  of 
her  husband,  make  a  proper  willf  and  proreable  in  the  Ecclesiastical 
Court,  Maoot  v.  Kinsman,  Cro.  Car.  219,  and  that  the  will  of  a 
fiemme  coTert  cannot  be  giyen  in  evidence  until  it  has  been  proved  in 
the  Spiritual  Court;  see  Jenkin  v.  Whitehouse,  Burr.  431,  and 
£tonev.  Forsyth,  I>OQg.  707>  where  Lord  Mansfidd  says,  if  the 
Ecclesiastical  Court  will  not  grant  probate,  the  proper  course  is  to 
appeal  to  the  delegates.  Mr.  Douglas  in  note  (f  ISO)  ib.  observes, 
that  the  regul^  course  in  csiam^Jfkt  this  is,  for  the  Spiritual  Court 
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the  first  instrument  was  adjudged  to  be  revoked  by 
the  second, 

Lord  Hardwicke  decided  the  case  of  Oke  v.  Heath, 
agreeably  to  this  doctrine,  declaring  that  the  founda* 
tion  of  his  opinion  was,  that  wherever  such  a  power 
to  appoint  is  given  to  a  married  woman,  which  she 
executes  by  will,  it  is  subject  to  all  the  qualities  of  3| 
will.  She  has,  said  his  Lordship,  executed  her  power 
by  will,  and  called  it  so  throughout :  the  whole  frame 
is  testamentary.  And  although  this  arises  out  of  her 
power  to  make  a  will,  and  it  is  a  general  notion  of 
law  as  to  powers,  that  any  one  taking  under  the  di- 
rections of  the  will,  takes  under  the  power  in  the 
-■same  manner  as  if  their  names  were  inserted  there ; 
yet  they  must  take  according  to  the  nature  of  the 
power  and  instrument  taken  together.  And  in  another 
place*.  Lord  Hardwicke  is  more  explanatory  on  this 
particular  point,  where  he  says,  that  the  meaning  of 
persons  taking  under  the  power,  or  as  if  their  namesi 
had  been  inserted  in  the  power,  is  that  they  shall 
take  in  the  same  manner,  as  if  the  power  and  in- 
strument executing  the  power  had  been  incorporated 
in  one  instrument;  they  shall  take  as  if  all  that  was 

.    e  2  Vc2.  78. 


not  to  give  probate  of  the  will,  but  adnuiU£tration  with  the  will  as  a  ' 
testamentary  paper  annexed. — See  S  Atlc  160«  Rosi  v.  £wir,  and 
note  (1)  by  Mr.  Saunders, 
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in  the  instrument  executing  had  been  expressed  in 
that  giving  the  power.  So  it  b,  said  his  Lordship^ 
in  the  appointment  of  uses.  If  a  feoffment  is 
executed  to  such  uses  as  he  shall  appoint  by  will ; 
when  the  will  is  made>  it  is  clear  that  the  ap- 
pointee is  in  by  the  feoflment ;  but  he  has  no- 
thing from  the  time  of  the  execution  of  the  feoflP* 
sient^  so  as  to  vest  the  estate  in  him.  The  estate 
will  vest  in  him  according  to  the  nature  of  the  act 
done^  and  the  appointment  of  the  use  from  the  time 
of  the  testator's  death*  This,  therefore,  is  not  a 
relation  so  as  to  make  things  vest  from  the  time  of 
the  creation  of  the  power^  but  according  to  the  time 
pf  the  apt  executing  the  power  \ 
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Subsequent  marriage,  and  children. 

AMONG  implied  revocations^  and  as  such  not 
falling  within  the  statute  of  frauds,  is  that  which  is 
produced  by  a  subsequent  marriage  and  the  birth  of 
^  child  or  children^  on  which  point  the  case  of  Lugg 

^  And  ict  Vanderzec  v.  Aclom,  4  Vez.  Jun,  771» 
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I 

r.  Lugg(I)>  is. said  to  have  been  the  first  affirma- 
The  general  niie  tivc  decision.      The   Doiiit  was  Said   to  have  been 

is,  that  marriage  *^ 

and  the  birth  of  afterwafds  doubted.  but  was  at  length  recognized  as 

s  child  it » im-  '  -      ^  ^  f     ^ 

pUed  revocatiOT  a  Fule  of  law  (2),  though  it  received  no  adjudication 
of  real  as  of  per-  as  to  re^l  ^statc  till  the  case  of  Christopher  7).  Chris- 
topher was  determined  in  the  Court  of  Exchequer 
in  1771  *.  It  appears  from  the  report  in  Ambler,  of 
Parsons  v.  Lanoe,  that  Lord  Hardwicke  entertained 
doubts  as  to  the  applicability  of  this  rule  to  real  estates, 
but  we  have  observed  that  it  has  since  been  carried 
to  that  extent,  if  that  could  be  said  to  be  extending 
the  rule  which  was  no  enlargement  of  its  principle, 
for  there  seems  to  be  no  foundation  for  saying, 
that  the  presumption  oh  which  it  grounds  jtself  is 
less  applicable  to  one  description  of  estate  than 
another  (3). 

•  See  4  Burr.  2171,  2182.     Dougl.  35.' 


(1)  2  Salk.  592.     1  Lord^Raym.  441.  by  the  delegates,  amoBg 
whom  was  Lord  Chief  Justice  Treby, 

(2}  Brown  v.  Thompson,  3  £q.  Ca.  Abr.  413.  Parsons  tn 
Lanbe,  1  Vez,  189.  -Ambl.  557. 

Oriiin  and  tra-       (^)  ^^  appears  that  the  rule  under  consideration  was  borrowed 
dual  adoption  of  from  the  civil  law,  and  incorporated  into  our  law,  with  some  hesita- 
tion, and  by  very  gradual  adoption.  Lord  Kenyon  has  remarked  that 

- 

a  very  able  lawyer,  Mr.  Justice  Perrott,  dissented  from  the  decision 
in  Christopher  v*  Christopher,  lest  the  statute  of  frauds  should  be 
thereby  repealed,  and  haying  a  jealousy  of  introducing  the  civil  law^ 
he  resisted  the  force  of  those  arguments  which  found  their  way  to 
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The  general  rule  was  admitted  in  Brady,  lessee  of  i^Mans^eidj. 
Norris  v.  Cubitt',  the  Chief  Justice  at  the  same  time  sp^ct  to  thc«i. 

'  missibiuty  of  cx- 

observinff  that  in  his  recollection  there  was  no  case  tnnsic  evidence 

^  ^         •  ,  to  rebut  the  pre- 

in    which  marriage,  and   the  birth  of  a  child  had  fumptSon. 
been  held  to  raise  an  implied  revocation,  where  there  / 

had  not  been  a  disposition  of  the  whole  estate  (4). 
In  the  last-mentioned  case.  Lord  Mansfield  expressed 
great  doubt  whether  the  circumstances  of  the  case 
were  such  as  would  raise  the'  presumption,  the 
testator  having  in  contemplation  of  his  marriage 
settled  800/.  a  year  upon  his  intended  wife,  so  that  % 

he  not  only  contemplated  the  change  in  his  situation 

'        •  k  Dougl.  SI. 


the  other  Judges  wh6  determined  thatcase.  But  his  Lordship 
added,  he  was  glad  those  Judges  did  over-rule  his  opinion,  because 
no  person  could  wish  that  his  family  should  be  put  into  such  a 
situation  as  to  be  deprived  of  all  provision,  and  that  the  secondary 
objects  of  his  bounty  should  hp  preferred  to  his  immediate  children. 
5T.  R.  58,  ^ 

(4)  Whether  the  rule  is  still  to  be  so  understood  in  the  fidl  extent,  Whether  the  pre- 

or  whether  an  insufficiency  left  to  provide  a  reauiable  support  to  the  ^f   ^^    whokT 

family,  is  foundation  enoucrh  for  the  application  of  the  rule,  seems  not  ******  "  neces- 

.  .  .  ...  "^T   ^^   ground 

yet  to  have  been  positively  determined.     But  it  is  evident  the  rule  the  application  of 

would  be  made  to  depend  upon  very  loose  criteria,  if  it  were  to  have        ^ 

place  Vrhere  the  marriage,  and  birth  of  a  child,  were  not  preceded 

by  a  total  disposition  f  for  it  must  in  such  case  either  depend  upon  the 

fluctuating  (question  6f  what  was  enough  for  the  ^mily  in  each  case ; 

or  if  every  partial  disposition,  however  small,  were  to  be  revoked  by 

these  events,  then  it  must  rest  upon  this  proposition,  viz.  that  every 

man  who  marries,  and  has  issue^  must  necessarily  mean  all  he  has  iji 

the  world  to  become  theirs. 
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to  take  place  after  his  will,  but  actually  provided  for 
it,  as  to  his  wife,  by  his  will,  and  his  Lordship  appears 
to  have  considered  the  rule  as  flexible  to  the  par- 
ticular circumstances  of  each  case,  and  standing  only 
on  a  presumption  of  fact,  which  like  all  other  pre- 
sumptions of  the  same  kind  might  be  rebutted  by 
every  sort  of  evidence.  According  to  this  view  of 
the  principle  of  the  rule,  the  facts  of  the  case  were 
admitted  to  furnish  a  counter  inference  to  the  pre-  ' 
sumption  of  the  rule,  which  was  made  to  give  way; 
and  the  will  was  adjudged  upon  these  grounds,  to  be 
unrevoked  by  the  subsequent  marriage,  and  birth  of 
a  child. 

The  principle  of      Jn  subseouent  cases  the  rule  has  been  considered 

the  rule  accord-  ^ 

ing  to  Lord    as  Standing  upon  firmer  ground  than  a  mere  pre- 

sumption  of  fact.  In  Doe  v,  Lancashire  %  Lord 
Kenyon  was  of  opinion  that  the  foundation  of  the 
principle  was  not  so  much  a  presumed  intention  to 
•  alter  the  will,  implied  from  the  circumstances  after- 
wards happening,  as  a  tacit  condition  annexed  to  the 
will  itself  at  the  time  of  making  it — that  the  party  does 
not  then  intend  that  it  should  take  effect  if  there 
diould  be  a  total  change  in  the  situation  of  his 
family.  And  Lord  Alvanley,  in  Gibbons  d.  Caunt^ 
expressed  a  disapprobation  of  the  practice  of  receiv- 
ing parol  evidence  to  rebut  the  presumption,  which 
he  seemed  to  think  should  be  considered  as  inevit- 
ably arising  from  the  subsequent  marriage,  and  birth 
of  a  child. 

^  5  T.  R.  49.  <  4  Vcz,  Jun.  848, 


A 
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The  decision  in  Christopher x?.  Christopher,  went 
a  little  beyond  former  cases  not  only  iii  carrying  the 
rule  to  real  estate,  but  in  applying  it  also  to  the  case 
of  a  second  marriage  with  children,  where  there  were 
&o  children  of  the  first  marriage. 

By  the  case  of  Gibbons  v.  Caunt*,  it  was  left  a  whether  t  ^ai 

1         •        •«.  •  1      1  •/•  ^        is  revoked  by  the 

question,  and  so  it  still  remains,  whether,  if  a  testator  wrth  of  more 

I  i«iii4«  •  t  i*        ^1.      cnildreo  by  1  first 

has  more  children  by  a  first  marriage  born  after  the  marriage  after 
date  of  the  will,  and  becoming  a  widower  marries  1^,1^^  ianriag* 
again,   and  has  no  child  by  the  second  wife,    the  whoutduUreiw 
will  is  revoked.     Lord  Alvanley,  however,  observed 
that  thdre  was  not  a  single  argument  applying  to  the 
feelings  of  mankind,  that  did  not  apply  as  much  in 
the  case  before  him  as  in  the  simple  one  of  a  subse- 
quent marriage  and  the  birth  of  a  child. 

It  was  held,  however,  in  the  well  considered  case 
ex  parte  the  Earl  of  Ilchester',  that  a  second  mar- 
riage and  the  birth  of  children,  where  the  wife  and, 
children  were  'provided  for  hy  settlement,  and  there 
were  children  by  the  former  marriage,  which  was 
before  the  will,  was  a  case  of  exception  to  the  rule .  • 
in  question,  and  the  will  in  that  case  was  held  not 
revoked.  And  this  decision  appears  to  strengthen 
what  was  observed  by  Lord  Mansfield,  in  Brady  v. 
Cubitt,  on  the  testator's  having  in  his  contempla- 
tion, at  the  time  of  making  his  will,  the  provision 

•  4  V«2.  Jun.  840.  i  7  V^.  Jan.  348. 
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foi^  his  intended  marriage  in  his  contemplation/ and 
seems  to  favour  the  doctrine  of  founding  the  principle 
of  these  cases  rather  upon  presumption  from  inten- 
tion^ than  a  fixed  and  permanent  rule  of  law. 

Th^  Lord  Chancellor,  however,  in  the  case  last 
adverted  to,  disclaimed  the  adoption  of  any  general 
principle,  and  professedly  decided  the  case  before 
him  upon  its  own  particular  circumstances.  He 
thought  it  better  to  express  his  opinion  in  terms  of 
exclusive  applicability  to  the  case,  by  declaring  that 
under  all  the  circumstances  belonging  to  it,  he 
thought  that  the  appointment  was  not  revoked  by 
the  subsequent  marriage,  and  birth  of  children. 

A  suKsequent  The  case  of  Doe  V,  Lancashire  S  was  that  of  a  sub- 
birth  of  a  post-  scqucut  mamage,  and  the  birth  of  a  posthumous 
operate  as  a  child,  and,  tho  point  there  was,  whether  the  circuitl- 
revoca   n.        g^auce  of  the  child's  being  born  after  the  death  of 

the  testator,  took  it  out  of  the  rule  that  marriage  and 
the  birth  of  a  child  are  a  revocation  of  a  will.  The 
argument  principally  relied  on  against  the  revoca- 
tion was  this,  viz.  .that  at  the  death  of  the  testator, 
and  before  the  birth  of  the  child,  one  of  the  cir- 
cumstances which  composed  a  case  falling  directly 
within  the  rule  was  wanting,  and  the  decision  re- 
specting the  validity  of  the  will,  ought  then  to  be 
made^  as  if  the  (juestion  had  arisen  daring  the  inter- 


•  T.  R.  49- 
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val  between  the  death  of  the.  testator  and  the  birth 
of  his  child;  the  will  could  not  be  invalid  at  the 
testator's  death,  and  rendered  validl  by  subsequent 
extrinsic  circumstances.  Suppose  the  child  had 
never  been  born  alive,  and  the  marriage  and  preg- 
nancy had  been  held  to  be  an  implied  revocation,  all 
the  devises  in  the  will  would  then  have  been  revoked 
in  favour  of  a  person  who  never  came  into  esse. 
The  greatest  presumption  that  cbuld  be  raised  from 
the  wife's  pi*egnancy  would  be  an  intention  to  revoke 
when  the  child  should  be  born ;  but  a  declaration  of 
an  intention  to  revoke  a  will  at  a  future  time  was  not 
sufficient  even  before  the  statute  of  frauds;  it  must 
be  a  present  intention  *. 

But  this  reasonirig  wjls  completely  met  by  Lord  The  hiic  does 
Kenyon's  exposition  of  the  principle  of  the  rule,  viz,  m^lJch^'orbtcJ^ 
that  it  does  not  so  much  depend  upon  the  presump-  a«ion"of°"tacit 
Hon  of  intention,  as  On  the  notion  of  a  tacit  Condi-  r^«oS 
tion  (5)  annexed  by  legal  construction  to  the  will,  iTiSSJ*.^' 
that  in  such  an  event  the  will  should  not  stand.  In  "**  "^ 
support  of  which  may  be  added  also  the  fiction 
of  law,  that  the  instant  the  child  is  born,  he  is  con- 

k  Cranwell  v.  Saunders,  Cro.  Jac.  497. 


(^)  A  man  may  make  a  conditional  or  contingent  will ;  as  where 
a  testator  on  the  eve  of  going  abroad  says,  «  In  case  I  die  before  I 
i-etum,  I  bequeath  so  and  so,''  the  will  is  avoided  by  his  return. 
AmU.  557.  Parsons  «•  Lanoe* 


\ 
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stdcred  by  retrospect  as  born  Junng  the  parent^ 
life,  which  doctrine  is  referible  to  the  civil  law  from 
Which  the  rule  itself  was  originally  borrowed,  and 
from  which  it  may  therefore  with  propriety  reccirr 
its  explanation  (0). 

V 

Mr.  Justice  Grosfe  forcibly  observed,  that  he  knew 
of  no  argument  founded  on  law  anj|[  natural  justice, 
in  favour  of  the  child  who  is  bofti  in  his  father's  life- 
tim^i  thilt  does  not  equally  extend  to  a  posthumous 
child.  And  Mr.  Justice  Buller  relied  on  the  cases  in 
oUr  own  law,  which  have  decided  that  a  posthumous' 
child  is  to  be  considered,  as  in  the  same  situation  as 

ft 

one  bom  during  the  parent's  life.     He  said  that  all 
the  cases  cited  by  the  council  for  the  plaintiff  as  well 


(0)  Vifltk.  lib.  2  tit.  19.  Stattm  ut  editus  est  tettamentom  nimpit, 
et  i^gula  ista  sic  temperanda  est  si  modo  postea  naacatnr,  tunc  fictioiie 
juris,  nativitas  retrotrahitiur.  See  the  whole  passage  as  produced 
by  liOrd  Kenyon,  5  T.  R.  59.  See  also  what  his  Lordship  observes 
an  to  the  notice  which  is  taken  by  our  law  of  posthumous  children, 
as  where  a  fathh*  dies  leaving  a  daughter,  and  his  Ivtfe  ensient, . 
^  and  a  son  is  afterwards  bom,  though  the  lands  descend  to  the 
daughter  in  the  interim,  yet  the  instadt  the  son  is  bom  the  descent 
shifts  to  him.  See  Co.  Litt.  11.  6.  And  his  Lordship  added,  that 
Statute  M  inA  under  the  statute  10  and  11  W.  3,  c.  16.  the  laW  considered  post- 

XI  Wm.  5,  c.  imoioiig  children  as  entitled  to  take,  but  the  misfortune  was  that  if 
li.  conctnung 

chMMiiinvcitre  tliere  were  no  trustees  to  preserve  contingent  remainders,  tliat  which 
sa  mcr^  ^^  fgooA.  in  its  inception,  night  be  afterwards  defeated  by  the  child's 

n6t  being  in  esse  when  the  particular  esute  dropped;  but  that  was 
founded  on  technical  reasoning,  because  the  particular  estate  failed 
befbM  Ae  remainder  could  take  effect.  iSee  the  iiote  by  Mr  .'Serjeant 
WiUiamSy  to  Fuxdfoy  v.  Rogers.    2  Sauad.  387.  n.  7. 
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a«  that  of  White  v.  Barber  (7),  established  the  point 

that  there  was  no  distinction  between  a  child  in 

Centre  aa  meie,  and  dne  actually  bom.    He  would 

idd,  he  sUd,  one  tothem  from  1  Vez.  85,  where  in  a 
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(7)  5  Bsrr.  2706,  ser  Dde  v.  Clark,  2  it.  JUL  899.  A  dSd  ia-  Of  duldren  & 
ventre  id  mere  liiay  take  by  devUe.Ck>iiu  dig.  «I>cmc"^  If  one  JI^^^JJ^ 
devises,  in  case  he  kaves  no  ton  at  the  time  of  his  death,  to  J.  S.  and  cfaiMren: 
diet  leaving  his  wife  pritemeift  ensient  with  a  ion,  this  posthumous 
son  is  a  son  livbg  at  the  testator's  death,  and  J.  S.  is  consequently 
not  entitled.  See  Sir  Rob.  Burdett  v.  Hopegood,  1  P.  Wms.  485; 
So  a  posthumous  child  takes  under  the  statute  of  distribiitiods,  2  P; 
Wms.  446.  Wailisv.  Hodson,  2Atk.ll7.  Thuifa^  ifapower 
ix  created  for  chargmg  kn'di  for  portions  for  younger  duldren  living 
at  the  hi£tr*%  death,  a  child  in  ventre  sa  taetc  2s  a  child  within  the 
power.  Beale  v.  Beaie,  1  P.^Wms.  244.  It  is  ssud  also  that  a  post^ 
hnmoue  child  nU.y  be  vduched,  C^.  litt.  590.  If  the  mother  takes 
poison  with  intent  to  poison  it^  and  the  dkfld  is  bom  alive,  Had  ifttr- 
Wards  dies  of  the  poison,  it  is  murder  by  tiie  common  law.  SliUuSOp 
si.  As  to  the  tnterinediate  profits.  Lord  Hardwicle^  in  t&e  case  of 
Bassettw.  Bassett,  S  Atk.  20S«  l^eldt  that  a  posthumous  spn,  claiming 
under  a  remainder  in  a  settlement,  was  by  constmctioo  of  the  10  aiM 
11  W.3.  c.  16.  entitled  to  them  X  but  in  the  same  case  he  seems  to  have 
'Ukiok  it  Cor  granted,  that  on  a  descent  the  mean  profits  belong  to  the 
intermediate  possessor  $  for  he  directed  that  the  profits  of  the  estate 
descended  should  be  accounted  for  by  the  uncle,  only  from  the  birth  ^ 
the  posthumous  child^  In  Co.  Litt.  page  55,  b«  Lord  Coke  says, « If  a 
man  seised  of  lands  iiirieeWi  isiue  adanghtertanddseth,hiawifi?bc^ 
ing  ensient  witha  s6n,the  daughter  soweth  the  ground,  the  son  is  bom* 
yet  the  daughter  shall  hate  the  com,  bednise  her  estate  is  bwfii^  and 
defoftedbytheactofGod/*  FrafliiAKfaicistobeinfemdthatLordi 
Coktf  <&d  iMt  consider  the  poithataoof  chtU  as  entitled  to  any  wcu$ 
profiti  i^Krti  a  ducMi.  And  Lord  C.  J.  De  Giey,  M  2  Wtfs.  526^ 
on  a  question  whether  a  poithttmoas  ion  was  actually  srised,  deuict 
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bond  given  on  marriage  to  raise  2000/.  for  such 
child  or  children  of  the  marriage^  as  should  be  living 
Sit  the  death  of  the  father  or  moth^,  a  posthumous 
child  was  held  intitled  to  take  as  coming  within  the 
description.  Upon  these  reasons  the  court  gave 
-judgment  far  the  revocation  (8). 

B<^  matmft       It  scems/  therefore,   upon  the   above-mentioned 

mud  the  birth  of  •  .  ' 

•diiidmuKcoii-  cases  tobc  well  settled  that  marriage,  and  the  birth 
eve!its  must  take  of  a  child  are  by  operation  of  law  a  revocation  of  a 
will  preceding  will.    And  it  appears  to  be  with  equal 

certainty  settled  that  both  these  circumstances  must 
concur  to  produce  such  a  consequence.  In  Ward  v, 
Phillips,  a  will  was  found  which  gave  every  thing  to 
the  widow.  A  posthumous  child  being  born,  a  suit 
.  was  instituted  in  the  Ecclesiastical  Court  to  set  aside 
'  the  will ;  and  the  court  having  decreed  against  the 
Will,  that  decree,  on  appeal  to  the  delegates  was 
reversed.  Dr.  Hay,  in  commenting  upon  the.  case 
observes^  that  on  the  side  of  the  first  decree  it 
was  objected  by  Dr.  Calvert,  that  as  marriage  alone 


chit  the  posthniiKnis  son,  in  the  case  of  descent,  can  be  entitled  to 
any  profits  receired  before  his  birth,  and  cites  9  H.  6,  25.  as  an 
-authority  in  point.   See  Mr.  Hargraye's  note  to  Cow  Litt.  p,  1 1,  b. 

(8)  The  Court  agreed  in  disclaiming  any  attention  to  the  declar- 
ations of  the  husband,  because  letting  in  that  kind  of  evidence  would 
be  in  direct  opposition  to  the  statute  of  frauds,  which  was  passed  in 
order  to  prevent  any  thing  depending  either  on  the  mistake  or  the 
perjury  of  witnesses.' 
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did  not  revoke  a  batchelor's  will^  but  reqiured  the 
additional  consideration  of  the  birth  of  a  child ;  the 
birth  of  a  child  or  children  ivas  to  be  taken  as  the 
essential  and  operative  circumstance,  and  ought  to 
revoke  a  married  man's  will ;  and  for  this  construe- 
tioB  he  relied  on  the  case  of  Jackson  v.  Hurlocl^ 
before  Lord  Northington;  but  that  case  went  no 
further  than  to  recognize  th^  rule,  that  marriage 
without  issue  did  not  revoke  a  will,  which  rule,  said 
Dp.  Hay,  was  before  established  by  many  cases ;  but 
it  by  no  means  followed  from  thence  that  the  birth  of 
children  wouM  affect  a  married  man's  will. 

It  was  further  objected,  continued  the  learnt 
Doctor,  that  in  the  Roman  law,  by  which  we  proceed 
in  this  court,  the  bicth  of  children  operated  as  a  ro^ 
vocation  of  a  precedent  will  This  is  rightly  stated 
from  the  Roman  law,  and  it  is  true  that  the  Ro- 
man law  in  general  guides  our  decrees ;  but  it 
guides  our  decrees  no  further  than  where  it 
stands  uncontradicted  by  the  English  law.  In 
the  former,  children  are  considered  as  having  a 
property  in  the  effects  of  the  father,  but  in  our  law 
we  know  of  no  such  thing,  and  therefore  the  effect 
•   of  the  birth  of  children  must  be  very  different  (9), 

In   Shepherd  v.   Shepherd,    the  case  was   thus : 
Shepherd,  the  testator,  after  some  small  legacies  to 


(9)  See  Doctor  Hay's  judgment  in   Shepherd  v.  Shepherd^ 
5  T«  K,  51|  in  note. 
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his  collateral  relations,  made  his  wife  his  residuary 
legatee.  After  this  will,  his  wife  was  brought  to  bed 
of  a  daughter  in  1763,  upon  whose  birth  the  testator 
added  a  codicil  to  his  will,  whereby  he  directed  that 
the  legacies  should  be  p?iid,  and  that  an  annuity  of 
3002.  should  be  secured  upon  the  residuum^  and 
paid  to  the  daughter.  The  codicil  and  will  werr 
found  together.  In  1765  another  daughter  was 
bom,  and  in  1768  a  son,  who  was  a  posthumous 
child,  the  testator  having  died  about  six  months  be- 
fore his  birth.  These  two  last  children  being  un- 
provided for,  a  suit  was  commenced  in  Equity,  to  set 
aside  the  will,  and  to  decree  an  intestacy.  And  the 
question  on  the  case  sent  out  of  Chancery  by  Lord 
Gamden,  for  the  opinion  of  Sii^George  Hay,  Judge 
of  the  Prerogative  Court,  was,  whether  the  subr 
sequent  birth  of  children  was  a  revocation  of  the 
will.  That  learned  civilian,  after  stating  it  to  be  an 
incontrovertible  position  settled  by  an  abundance  of 
cases  that  marriage  alone  will  not  revoke,  held  that 
so  the  birth  of  children  akme  would  not,  unless 
under  very  special  circumstances;  and  ^ccori^ingly 
decreed  the  probate  to  the  executor. 

Upon  the  whole,  therefore,  it  appears  that  the 
doctrine  as  expressly  laid  down  in  Lugg  v.  Lugg,  be- 
fore mentioned  as  the  first  of  this  class  of  cases,  viz. 
that  where  (he  revocation  depends  upon  the  altera^ 
tion  in  the  testator's  circumstances,  it  must  be  a  total 
alteration^  has  prevailed  through  all  the  subsequent 
cases.    And  that  total  alteration  b  made  to  consist 


••-  i 
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in  the  combination  of  the  two  facts  of  marriage  an4 
the  birth  of  a  child  or  children. 


But  Dr^  Hay^  in  the  above-mentioned  case  seemed 
also  to  think  that  there  might  be  such  a  total  igno^ 
ranee  in  a  testator  of  his  real  situation  as  might 
occasion  some  doubt;  according  to  the  case  put  by 
Cicero^  in  his  de  Oratore>  and  which  has  before 
been  mentioned  as  applicable  to  our  law  on  the  same 
subject:  Pater  credens  filium  suum  esse  mortuum, 
alterum  instituit  haeredem,  filio  domo  redeunte>  hujus 
institutionis  vis  est  nulla.  But  it  has  also  been  befora 
observed  that  by  the  Roman  law  the  children  were 
considered  as  having  a  sort  of  inchoate  property  in  the 
effects  of  the  parent.  Unless  ihe  testator  shews  by  the 
context  or  expression  of  his  will  the  existence  of 
such  a  total  mistake  or  ignorance^  or  professedly 
grounds  his  testamentary  disposition  upon  facts 
which  he  can  be  shewn  to  have  mistaken^  it  should 
seem  very  strong  to  say  since  the  statute  of  frauds 
and  perjuries^  that  any  extrinsic  evidence  can  be  ad* 
mitted  to  prove  the  intentions  of  the  testator  for  the 
purpose  of  overthravling  his  will  (10).    Where  the 


(10)  The  iaqinntive  reader  will  find  the  rotject  of  the 
ef  extrinsic  eridenf  e  to  controul  or  exphin  written  instminenti  treated 
0f.  ranch  at  length  jq  the  tntroduotory  cbqrter  to  my  book^  oa  tlio 
statute  of  frauds.  And  particularly  as  to  the  relief  agabst  mistakei|| 
10  Part  i»  -ol^  Chapter  1.  to  the  authorities  oa  which  sulject  t|ief^ 
cited  vagy  be  added,  2  Bcem.  179.     1  Sid.  328.  Browaing  w* 
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will  itself  coupled  with  the  facts  shews  the  mis- 
taken  apprehension  on  which  the  devise  has  been 
grounded^  the  case  falls  within  the  principle  oC 
Campbell  v,  French^  already  cited^  And  to  a  case 
so  circumstanced  perhaps  the  principle  on  which 
Lord  Kenyon  seemed  in  great  part  to  ground  his 
opinion  in  Doe  v.  Lancashire^  may  seem  to  apply ; 
for  there  appears  to  be  a  sort  of  tacit  condition  an- 
nexed to^  or  accompanying,  in  legal  consideration^ 
such  a  devise^  that  if  the  facts  were  othenvjse  than 
apprehended  by  the  t^tator^  the  deyise  s}iould  no^ 
stand. 


— >>*^ 


:.< 


PART  XVII. 


Accident  and  Surprise. 


THER£  may  be  something  also  in  tb^  circumstancf 
of  a  testator's  being  prevented  by  surprise^  or  evei| 

<  3  Vez.  Jvau  821. 


Wright,  2  Bo8.  et  Full.  26.  Harwgodv.  W4Ii8»2V^«  Jaii.l9& 
Yofing  V.  Young,  1  Dick.  29f  j  SPS.  S  Vez.  Jnn.  59&  aad  Sir  X 
Morthead  9%  Fredericjp^  in  Mr.  Sogrfco'i  Appcpdi^  tq  hi«  147  of 
VcncL  and  Porch.  Ho.  T« 
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i>y  a  sudden  accident^  when  coupled  with  other  ps^r- 
ticulars  in  his  situation,  indicating  the  probability  of 
an  intended  revocation,  which  may  be  allowed  to 
operate  a  revocation  of  his  will.  Wells  v.  Wilson*, 
determined  at  the  Cockpit  in  1756,  on  appeal  from 
the  West  Indies,  lends  support  to  this  supposition  ; 
which  case  was  as  follows : 

A.  wrote  his  will  on  one  side  of  a  sheet  of  paper, 
but  neither  signed  or  sealed  it.  On  the  other  side 
-  he  wrote  another  will,  and  signed  and  sealed  it 
They  appeared  to  be  both  written  at  the  same  time, 
though  it  seemed  impossible  to  determine  which  had 
been  written  first.  There  was  a  trifling  diffbrence. 
He  had  provided  for  the  infant  then  in  ventre  sa 
mere,  and  who  afterwards  w^  bom  in  his  life* 
time.  Sometime  after  this  A.  died,  leaving  his  wife 
ensient  with  a  child  which  was  afterwards  born.  The 
question  was,  whether  the  will  was  thereby  revoked 
as  the  posthumous  child  was  entirely  unprovided  for. 
Evidence  was  produced  to  shew  that  in  his  most 
serious  moments  be  had  declared  that  he  had  made 
no  will^  but  was  resolved  to  do  so  on  the  first  oppor* 
tunity,  mentioning  that  the  situation  of  his  family 
required  such  pref:aution. 

I 

While  he  wa^  in  this  state  of  mind,  he  had  the 
inififortune  to  receive  his  death  wound  by  a  fall  from 
^is  hbrse^  and  in  the  short  interval  between  the  fall 

« 

'  Ckcd  I7  Sir  Geo.  H^ji  in  Shepherd  v«  Shepherd. 


41 Q  Revocation  of  Wills.  Chap,  IL 

and  lib  deaths  his  thoughts  were  employed  on  the 
making  of  his  will ;  and  accordingly  he  sent  for  a 
profeiysii  nal  person^  but  losing  his  senses  and  dying 
soon  after,  the  paper  was  all  that  was  found.  The 
great  doubt  with  the  court  was>  whether  the  will  was 
prior  or  posterior  to  the  paper  written  c  ii  ihe  ba^k 
of  it.  And  in  order  to  come  at  this,  they  adjourned 
the  case  for  six  months,  that  they  might  enquire 
further  as  to  that  fj^ct.  But  this  enquiry  was  fruit- 
less ;  and  therefoirc  the  Court  directed  that  it  should 
stand  for  argument  on  its  particular  circumstances. 
And  at  length,  the  Lords  of  the  Council,  upon  a  view 
of  the  whole  matter,  and  the  co-operating  argument 
of  a  child's  being  then  unprovided  for,  set  aside  the 
will.  The  decision  did  not  turn  upon  the  naked  fact 
of  the  birth  of  a  child  unprovided  for,  but  upon  that 
and  the  frequent  declarations  of  the  testator ;  the 
state  of  his  mind;  and  his  repeatedly  declared  in- 

■ 

tention  in  the  interval  between  the  fall  ^nd  his, 
deatb.^' 

This  is  the  manner  in  which  the  judgment  in  that 
ca?c  is  accounted  for  by  the  learned  Judge  of  the 
Prerogative  Court,  in  Shepherd  r.  Shepherd  :  he 
seems,  however,  to  bave  omitted  that  circumstance 
in  the  case,  without  adverting  to  which,  the  pro- 
priety of  admitting  the  evidence  of  declared  inten- 
tion, seems  palpably  open  to  the  objections  arising' 
from  the  statute  of  frauds,  viz.  the  suddenness  of  the 
accident,  which  was  a  surprise  upon  those  intentions 
so  natural  under  the  circumstances  of  the  testator's 
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family  to  kare  existed  in  his  mind,  and  aflbrded  a 
foun^adojl  for  the  reception  of  that  testimony 
wkich^  without  nuch  a  foundation,  has  always  been 
irejected  by  the  better  opinions.  A  case  of  this 
sort  is  mentioned  in  the  first  volume  of  RolPs 
Abridgment  K  A.  made  his  will,  according  to  the 
statute  and  afterwards  revoked  it  by  parol,  and  then 
declared  his  intention  to  alter  it  when  he  came^  to  D., 
jbttt  before  he  could  come  to  D.  was  murdered ;  thtf 
firill  was  held  to  be  revoked. 


m^ 


PART  xvni. 

Ejffiet  of  a  wopMh's  marriage  upon  her  uilL 

ALTHOUGH  marriage,  and  the  birth  of  a  child  rbM  maniife^f 
must  both  happen  to  revoke  the  will  of  a  man,  yet  SJSTte^ 
it  has  been  settled  that  a  woman's  marriage  alone  ^^IXSSt 
will  be  a  revocation  or  rather  countermand  of  her  JJ^^j^  ^'^^  ^ 
will,  if  she  dies  in  her  husband'.s  life-time  ( 1 ). 
This  was  so  determined  in  the  case  of   Forse  v. 


^  614. 


(1)  If  a  feme  aole  sun^enden  to  the  use  of  her  will,  and  marries ; 
her  manriagie  ia  a  reTOcatiop»  or  at  kaat  a  nipeonoQ  of  the  nxtmxder^ 
AiQUer«  GS7« 
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Hembling^  in  Coke's  Reports*.  It  waq  QVj^t44 
that  although  after  the  marriage,  the  w^fe  ^o«)4 
not  revoke  her  will^  (quod  fiiit  concessum  p€s» 
tQt^m  Curiam )»  yet  that  was  no  reasoB  why  the  roais 
ris^e  should  be  a  countermand  :  for>  it  waa  said,  thai 
\  if  a  man  of  sound  memory  made,  his  will  ^  and 
afterwards  bcoame  non  compos  mentis,  he  cauU 
Dot  countermand  his  wilL  and  yet  such  his  didabilily 
was  no  countermsind. 

But  the  court  were  unanimous  that  the  marri- 
age and  coverture  at  the  time  of  the  death,  was 
a  countermand,  and  that  for  8e\'eral  reasons.  1st. 
The  making  of  a  will  is  but  the  inception  of  it,  and 
it  does  not  take  effect  till  the  death  of  the  devisor ; 
but  it  would  be  against  the  nature  of  a  will  to  be  so 
absolute  that  he  who  makes  it,  being  of  good  and 
perfect  memory,  cannot  countermand  it ;  and  there- 
fore the  taking  of  a  husband,  shall  amount  to  a 
countermand  at  law. 

But  when  a  man  of  sound  memory  makes  his.  will, 
and  afterwards  by  the  visitation  of  God,  becomes  of 
unsound  memory,  (as  every  man  for  the  most  part 
before  his  death  is),  it  would  be  hard,  indeed,  if  this 
>  act  of  God  should  be  a  revocation.  2dly.  It  would 
be  mischievous  to  women,  if  their  wills,  after  their 
marriage,  were  to  stand  irrevocable.  And  this  they 
must  b^,  unless  the  marriage  were,  a  revocation^  for 
tb^  h^i  will  neith^if  ^Wovt  a  will  to  be  made  or  revoke^ 

t  4  Rqi.  6L  a.  ^1  And.  181,  Godib.  109. 
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by  a  feme  covert,  because  both  might  then  be  done 
by  the  constraint  and  coercicm  of  the  husband. 

It  was  said  by  Manwood,  in  Plowdeh's  Commett-  ^^  ^* 
taries  %  that  if  a  feme  sole  makes  her  will  the  1  st  ~«TwSw,"t 
day  of  May,  and  gives  land  thereby,  and  aflterwards  ^m  u  reriycd  ? 
on  the  10th  day  of  May  she  takes  husband,  who  dies 
on  the  20th  day  of  May,  and  the  woman  dies  on  the 
30th,  the  devise  is  good  ;  for  it  could  not  take  effect 
until  her  death,  at  which  time  she  was  discovert,  as 
she  was  at  the  time  of  making  her  will ;  and  the 
intermarriage  should  not  countermand  that  which  was 
of  no  effect  in  the  life-time  of  the  husband.  Which 
proposition  was  not  denied.  And  it  is  observable 
that  in  the  above  mentioned  case  of  Forse  v,  Hemb- 
ling,  where  this  position  of  Serjeant  Manw^pod  is 
cited,  no  disapprobation  of  it  was  intimated  by  the 
Court;  and  the  judgment  in  that  case  is  expressly 
grounded  not  only  on  the  marriage  of  the  testatrix,  ,  ^ 

but  also  on  the  circumstance  of  her  dying  covert 
baron.  And  though  in  Cotter  v.  Layer^  it  was  said 
by  Lord  Chancellor  King,  that  a  woman's  marriage 
alone,  without  any  qualification,  was  a  revocation  of 
her  will,  yet  that  opinion  being  grounded  entirely 
on  Forse  v.  Hembling,  does  not  carry  the  doctrine 
.further. 

It  seems  to  have  been  held,   however,  in  Mre. 
Lewis's  case*,  that  a  will  made  by  a  woman  before 

•  Plowd.  84S.       ^  2  P.  WiM.  6U>.  see  also  2  BU  Coram.  499. 

•  4  Burn.  BccL  Law,  C.  47. 
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marriage  is  so  totally  Revoked  by  her  marriage  that 
it  cannot  revive  oii  the  subsequent  death  of  hei: 
husband.  And  it  is  'tv>  t^e  observed^  thaft  though  iu 
Doe  V.  Staple  ^  nOne^  of  the  Judged  prdhodnced  a 
decided  opinion  on  the  point  whether  a  will  by  a 
feme  sole  revoked  by  hcfr  subsequent  mafrriage, 
would  have  its  validity  fdstdrcd  to  it  by  the  wife's 
sunaving  her  husbaind,  yet  the  fanguage  used  by 
Lord  Kenyon^  is  rather  on  the  negattive  side  ;  for  hii 
Lordship's  words  afe,  that  ''  the  will  of  a  woman, 
made  before  coverture  ceases  to  be  hei*  will  after- 
wards ;  because  it  is  of  the  essence  of  a  will  that  it 
should  be  valid  during  the  remainder  of  the  testatorli 
life.  Therefore,  generally  speaking,  the  will  of  a 
Woman  ceases  to  have  any  operation  affef  she  be- 
comes covert/*  That  learned  Judge  does  not  say 
"  during  coverture/*  nor  do^  he  add,  "  if  she  died 
during  her  coverture;"  but  his  word«  express  the  pro- 
position in  as  unqualified  a  sense  as  those  of  Lord 
Chancellor  King.  And,  indeed,  in  the  reason  he  gives 
is  comprehended  something  like  a  negation  of  any 
such  revival  of  the  will  by  the  death  of  the  husband, 
for  if  it  be  of  the  essence  of  the  instrument  th^t  it 
should  be  always  valid,  (and  it  is  not  valid  during 
the  coverture,  as  has  been  before  shewn,  because  nof 
revocable)  then  it  should  seem  to  follow  as  a  clear 
consequence,  that  what  destroys  the  essence  must  be 
a  total  destruction  of  the  thbg  iCselC  sO  as  to  leayie  h 
no  potential  existence. 

'  9  T.  lU  684w 
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The  counsel  in  Mrs.  Lewis's  case,  "which  wis  before 
the  delegates,  cited  many  authorities  from  the  civil 
law  to  shew,  that  among  the  Romans,  if  a  man  made 
his  will,  and  was  afterwards  taken  captive,  such  will 
revived  and  became  again  in  force,  by  the  testator's 
repossessing  his  liberty.  But  this  was  answered  by 
adverting  to  the  difference  between  a  voluntary  act, 
and  an  act  of  compulsion.  And  the  will  was  adjudged 
not  to  be  good.  So  that  the  weight  of  authority,  and 
perhaps  of* principle,  seemn  to  be  against  holding  the 
tvill  of  the  feme  sole,  revoked  by  her  subsequent 
marriage,  to  be  restored  to  its  operation  by  the  wife's 
surviving  her  husband. 

A  married  woman  may  be  capacitated  under  a 
power  created  by  way  of  legal  use  to  make  her  will 
itotwithstanding  her  coverture,  and  her  will  operates 
as  an  appointment  of  the  use;  but  still  in  its  own 
nature,  it  is  a  will,  with  the  properties  and  incidents 
of  a  will^  and  is  accordingly  revocable  as  such,  as  has 
been  more  futly  spoken  to  In  a  former  part  of  this 
essay. 

It  has  been  sometimes  considered  doubtfuLwhether  A  nufncd 

g*  m-  wonuui  nay  cz6» 

a  power  given  to  a  feme  sole  was  not  suspend-  cute  a  power 
ed  by  her  marriage';   but  the  law  seems  now  to  SbSkwU, 
be  understood  as  settled,  that  a   feme  covert  may 
execute  a  power  given  to  her  while  sole.    How- 
ever, where  an  agreement  before  marriage  was  ^n- 

K  S  Bro.  P.  C.  S08,  Rich  v.  Beaumoat, 
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tercd  into,  that  a  settlement  should  be  made  of  the 
wife's  estate,  reserving  to  her  a  power  of  disposing 
of  it  by  will ;  and  before  the  marriage  she  devised  it 
in  favour  of  the  intended  husband,  who  survived  her, 
the  will  was  nevertheless  held  to  be  revoked.  For* 
the  agreement  was  for  an  authority  to  be  exercised 
during  the  marriage,  and  therefore  could  have  no 
operation  in  preventing  the  consequence  of  law, 
with  respect  to  what  was  done  before  the?  marriage  ^ 


PART  XIX. 

Of  tJiC  revecaiian  of  wills  of  personal  Estate^ 

WITH  respect  to  the  revocation  of  a  will  of 
personal  estate,  the  statute  of  frauds  *  is  express, 
that  no  will  in  writing  concerning  any  goods  or 
chattels,  or  personal  estate,  shall  be  repealed,  nor 
shall  any  clause,  devise,  or  bequest  therein,  be 
altered  or  changed  by  any  words,  or  will  by  word  of 
mouth  only,  except  the  same  be  in  the  life  of  the 
testator  committed  to  writing,  and  after  the  writing 

^  See  Doe  v.  Stiple,  2  T.  R.  684>  aad  tee  the  same  poiot  rakd 
b  Equity,  in  Hodgson  v.  Lloyd,  2  Bro.  C.  R«  554. 

'  29  Car.  2.  c.  S.  f  •  22. 
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thereof  read  to  the  testator^  and  allowed  by  hinij  and 

proved  to  be  so  done  by  three  witnesses  at  least 

But  it  is  not  made  necessary  that  such  a  revocation 

by  parolj   when   committed   to  writing,  should  be 

signed  or  attested.    And,  where  a  man  by  will  in  « 

writing  devised  the  residue  of  his  personal  estate 

to  his   wife,  and  upon  her  dying  in  his  life-time, 

made  another  di^osition  of  the  residue  by  a  nunr 

cupative  codicil,  this  was  resolved  to  be  good,  for 

by  the  death  of  the  wife  the  devise  of  the  residue 

was  totally  void,  and  the  codicil  was  no  alterati<m 

of  the  former  will,  but  a  new  will  for  the  residue  \ 

Implied  revocations  of  wills,  and  testaments  of  per* 
sonal  estate,  fall  in  general  under  the  same  doctrine, 
and  are  Hubject  to  the  same  principles  and  rules  as  . 
those  which  have  governed  the  decisions  ri  respect 
to  property  in  jand.  But  there  are  also  some 
distinct  con&jiderations  which  apply  to  legacies  in 
particular. 

Where  a  parent  makes  provision  for  a  child  by  his  of  idempdrt 
will,  and  afterwards  gives  to  such  child  a  portion  •'^•"^•^ 
in  marriage,  if  a  daughter,  or  pa3r8  a  sum  for  esta- 
blishing him  in  the  worlds  if  a  son,  the  legacy  is  held 
iQ  general  to  be  adeemed  ^  But  not  so  if  the  pto* 
vision  made  in  the  parent's  life-time,  be  not  of  the 
iiame  kind  with  the  legacy  ^  or  be  subject  to  a  mc^n. 

>  1  Abr.  £q.  Qu  406.  and  tee  4  Bmn.  EccL  L»  SOS. 

<  1  P.  Wmi.  681,  Hartop  «.  Wbitinc««. 

'  1  Bio.  C.  C.  425,  Gxvrt  «.  Earl  of  Salitlwry. 
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tingency  %  or  if  it  be  made  expressly  in  satiisfaction 

of  another  claim ',  or  if  the  two  gifts  be  upon  diP- 

merewthe    ferent  terms  '.     Where  the  subiect  of  a  specific  Ic- 

goVject  of  a  spe»  ''  ^  *- 

dfic  legacy  ia     gracy  is  withdrawn,  the  legacy  must  fail,  but  there  are 

withdrawn,  the     ^      -^  '  o      •^. 

legacy  must  fail,  many  nice,  and  soine,  as  it  should  seem,  over-curioua 

distinctions  as  to  what,  to  this  effect,  shall  be  con- 
sidered as  specijic.  Where  a  sum  of  money  has  been 
bequeathed  out  of  a  'particular  fund,  it  has  for  the 

The  dittiiictiona  mo$t  part  been  considered  as  a  general  legacy,  or 

utowhatiaspfr-  ,  .  .  ^  ^.  -       ,       •  *^ 

cific  and  what  ia  legatum  in  numcratis,  so  as  to  entitle  the  legatee,  if 
fntoliTirfub!-"  the  testator  receive  it  in  his  life-time,  to  have  it 
*^*  made  good  out  of  the  general  effects'.    But  other 

cases  have  been  decided  a  different  way^ 

m 

The  Courts  on  this  subject  have  run  into  such 
nicety  as  to  adopt  distinctions  between  a  bequest  of 
a  sum  of  money  due  on  a  bond  from  A.  and  a 
bequest  pf  such  debt  generally,  holding  the  legacy 
in  the  former  case  to  be  pecuniary,  and  in  the  latter 
to  be  specific^.  And  a  difference  has  sometimes 
been  taken  between  a  voluntary  and  compulsory 
payment  of  a  debt  after  a  bequest  of  the  same ;  con- 
sidering the  voluntary  payment  as  not  indicating  any 
change  of  mind  in  the  testator,  and  therefore  not  an 
ademption,  while  the  payment  by  compulsion  has 


«  2  Atk.  491.         ^3  Bro.  C.  C.  192.  *      i  Id.  Ibid. 
*«>•    ..     *  1  P.  Wm«.  777,  Savile  v.  Blacket,  4  Bac  Abr.  S55. 

*  2  Fonbl.  S67.  note  (f). 
»^  2  P.  WAs.  330,  Rider  v.  W^ger,  and  n*  1.  and  see  6  firo.  C. 
C.  111.    lEq-  C.  Ab.  302. 
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been  looked  upon  as  an  active  step  taken  by  the 
testator^  in  derogation  of  his  own  gift^  But  this 
distinction:  has  been  denied  in  other  cases  ( 1  )• 

A  conversion  or  specific  alteration  of  the  thing 
bequeathed^  as  making  a  raw  material,  after  giving 
it  by  will,  into  a  manufactured  article,  has  been 
held  a  clear  revocation  \  So  if  stock  be  bequeathed 
and  afterwards  sold  ouf":  but  if  the  same  exact 
quantity  be  repurchased  by  the  testator  the  legacy  b 
not  adeemed  "*.  And  it  has  been  held  that  if,  after 
bequeathing  a  debt,  the  testator  receive  dividends 
under  the  bankruptcy  of- the  debtor,  the.  legacy  is 
not  thereby  revoked '. 

*  2  P.  Wms.  SSO,  n.  1. 

"  2  Bro.  C.  C.  110. 

•  Ibid.  •  Ca.  Temp-  Talbot,  2«6. 

9  2  Bro.  C.  C.  106.  Asburoer  v.  Macguirew 


(1)  4  Bac.  AIh*.  355,  n.  (b)  but  see  2Vez.jun.  640,  Cole- 
man V,  Coleman,  where  this  distinction  has  been  admitted  as  s 
strong  drcomstaoce  from  which  to  gather  the  intention^  though  not 
Si$  aa  abiolttte  or  dedsife  ground. 
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PART  XX. 

S'ati^action  in  EqitUt/, 

1  SHALL  here  add  a  few  Vrords  on  the  equhaBIe 
doctrine  of  satisfaction,  as  having  an  aflBnity  with  my 
present  subject,  without  presuming  to  enter  at  large 
into  the  consideration  of  the  cases,  iifhich  Would 
greatly  multiply  my  tabonr  without  much  profit  to 
t&e  reader. 

orUMMntt       This  word  satisfaction,  from  its  frequent  and  too 

wjcinitigt  OK  tot  * 

•«"»»  '^Jj^  vague  adoption  in  courts  of  equity,  seems  to  have 

introduced  no  small  confusion  of  ideas,  and  I  venture 
to  question  whether  it  is  often  used  with  technical 
precbion.  By  considering  what  it  is  not»  we  shall 
perhaps  be  soonest  conducted  to  the  true  apprehen- 
Aon  of  what  it  really  is.  Lord  Thurlow  declared  him- 
self  to  have  met  with  continual  disappointment  in  his 
attempts  to  establish  a  broad  and  useful  distinction 
between  cases  of  satisfaction  and  perfomumce. 
Since,  however,  we  are  forbidden  to  treat  these 
terms  as  synonimous,  by  the  rules  of  construction 
which  have  separated  them  in  application,  we  must 
not  be  discouraged,  even  by  his  lordship's  disap* 
pointment,  from  attempting  an  approach  at  least  to 
some  practical  grounds  of  discrimination. 


I 
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To  the  class  of  cases  called  cases  of  perfarmance, 
as  far  as  the  decisions  appear  to  have  gone^  those 
^leem  properly  to  belongs   wherein  a  man  being 
under  a  covenant  to  do  something  which  is  to  take 
effect  after  his  deaths  does  an  act  in  his  life-time^  or 
leaves  a  consequence  to  arise  after  his  deaths  which 
virtually  includes,  or  i^,  in  substance,  the  thing  in* 
tended.     Thus  in  Blandy  v.  Widmore^  where  a  man 
covenanted  to  leave  his  wife  6202.  and  died  intes- 
tete«  and  the  wife's  distributive  share  came  to  more 
than  6902.  and  In  Wilcocks  v.  Wilcocks^  in  which 
a  man  on  his  marriage  covenanted  to  buy  lands  of 
the  value  of  200/.  pei^^  annum,  and  to  settle  them  by 
way  of  strict  settlement,  and  afterwards  purchased 
lands  of  that  value,  but  made  no  settlement*  and 
died,  and  left  the  purchased  lands  to  descend  to  hia 
eldest  son,  the  eventual  benefit  in  both  these  cases 
operated  as  a  presumed  performance,  and  not  as  a 
satisfaction  of  the  engagement^    It  is  true,  that  in 
Wilcocks  V.  Wilcocks,  the  eldest  son  todc  by  the 
event  a  fee  simple  instead  of  an  estate  in  tailj  but  * 
he  was  not  the  person  to  take  an  objection  on  that 
ground ;  and  Sir  Jose|rfi  Jekyll,  in  observing  uppn 
this  case',  declares  his  opinion,  that  if  the  eldeitt 
son  had  aliened  the  fee,  and  died  without  J^Xifi,  the 
second  son  could  not  have  recovered  the  estate  by 
t^rtue  of  the  settlement;  which  observalionj  if  just^ 

Ml'.Wini.SSS.  ^SVcnuMK 

'  S  P.  WjDi.  ttS* 
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furnishes  a  strong  distinction  between   a  cas^  of 
performance  and  a'  case  of  satisfaction ;    for  as  a  szn 
^  tjsfactionj  it  is  very  clear  it  could  have  only  boun4 

those  ( 1 )  by  whom  the  benefit  was.  felt  *, 

In  cases  of  this  class^  though  the  intention  may  not 

be  manifested  in  expression^  yet  if  no  contrary  grounds 

of  inference  exist,  the  thing  intende4  or  engaged  to 

be  done  being  m  effect  pcrfrrmed,  the  presumption 

There  mxf  ht    against  double  portions  or  provisions  pFevails^     It 

^t^T^^  ^^  sepias,  jndeedj  that  if  the  effect  of  the  thing  be 

partly  performed,  such  partial  performance  fulfib 
the  obligation  pro  tanto  in  equity :  thus  where  9| 
sum  of  30,000/.  was  covenanted  by  a  m^n  on  his 
marriage  to  be  laid  out  in  land  to  be  settled  on  him* 
self  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail,  and  the  covenanter  died,  having  laid  out 
pnly  a  Ismail  part  of  that  sum  on  the  purchase  of 
some  land,  which  he  left  to  descend  to  his  eldest 
son.  Lord  Talbot  decreed  it  a  performance  pro 
tanto^.    So  also  the  rule  seems  to  be,  that  where  a 

•  Vide  Wilton  v.  Kgott,  2  Vez.  jun.  S55, 
'  Vide  Weyland  v.  Weyland,  8  Atk.  632,   Prince  v.  Stebbing, 
2  Vez.  Jan.  409. 

«  Lechmere  v.  the  Earl  of  Carlisle,  3  ?•  Wms.  227. 


(1)  Therq>orter,  indeed,  adds  a  query,  whetker,  if  the  eldett 
•on  had  died  before  the  next  term,  so  as  that  he  cookl  not  have 
snfiered  a  rBcorery,  the  second  son  ought  then  tohare  beeu  barre() 
of  Iixs  chance  under  the  settlement.    ^ 
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man   covenants  to  do  an  act^  and  he  does  that  ConstmctiTe 
Which  may  be  converted  into  a  performance  of  his  TcX'mi  kI 
covenant,  he  shall  be  presumed  in  equity  to.  have  * 
done  it  with  that  intention.     Thus  wher^*^  one  cove« 
nanted  by  his  marriage  settlement  with  the  trusteei^ 
to  pay  to  them  two  several  sums^   amoutiting  to^ 
2000/.  to  be  laid  out  in  land,  to  be  settled  to  the 
uses  of  the  marriage,  and  did  not  pay  the  same,  JHit. 
after  having  purchased  an  estate  for  21501.  died  in-*' 
testate,  without  having  made  any  settlement  of  such 
estate,,  though  it  was  strongly  contended,  that  as  the 
luisband  had  covenanted  to  pay  the  oioney  to  the 
trustees,  he  could  scarcely  mean  a  performance  when 
he  purchased  land  himself,  yet  his  honour  declared, 
after  admitting  that  if  the  case  had  ^  been  res  iutegra, 
he  should  have  thought  the  reasoning  made  use  of 
entitled  to  great  consideration,  that  the  case  was 
witiiin  the  principle  of  Lechmere  v.  the  £arl  of  Car* 
lisle. 

But  it  seems  a  settled  rule,  that  to  constitute  a  The  auucmc. 
performance,  the  eventual  benefit  must  correspond  n^^SSJSS 
in  time  with  the  period  at  which  the  stipulated  bene-  JSplblrfti^ 
•fit  was  to  t^ke  plape:    thus  where  a,  testator,  being  ^ 
under  a  bond  to  leavf;  300/.  to  be  paid  in  one  month 
after  his  death,  bequeathed  a  legacy  of  500|.  to  be 
paid  in  six  months,  this  was  held  to  be  no  perform- 
tnce\ 

^  Soowdai.v.  Snowden,  3  P.  Wms.  227,  in  Notis« 
^  Hsynet  v.  ftCco,  1  Bro«  189,  aad  see  RichardBon  v.  Elphin* 
atos^  9  Vcz.  jiuu  464w 
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The  trae  reitton  of  the  difficulty  which  has  been 
so  often  confesKcl^  of  separating  cases  of  perfonn* 
asce  from  cases  of  saiitfactlan,  seems  to  have  arisen 
firooi  the  wa«t  of  annexing  a  just  idea  to  the  word 
satUifiicHan^  which  is^  in  trutb>  a  term  of  loose  and 
g^eral  signification^  according  to  the  use  which  has 
been  always  made  of  it  in  courts  of  equity,  and  has 
bieen  adopted  pc^ularly  to  express  the  final  and 
sufastantial  effect^  as  well  of  cases  of  peifarmance  as 
of  cases  of  deetion  and  cases  of  ademption  or  reva^ 
caiion,  which  are  the  terms  truly  expressive  of  the 
means  and  operations  of  Iaw>  by  which  that  result 
described  by  the  word  saiitfacHon  is  produced.  I 
hazard  die  opinion  with  great  timidity  and  respect, 
but  I  cannot  help  thinking  that  it  will  be  difficult,  if 
not  impossible,  to  suggest  an  example  of  a  pure  case 
fof  satisfaction,  if  we  treat  the  term  as  having  an  ex- 
clusive and  appropriate  sense,  and  not  radicir  as 
generically  comprehending  certain  specific  varieties 
of  equitable  rules  and  technical  consequences. 


Sml  cflvct  of 


•Iffflna-  and 


thoAcdwk  it        Every  case  upon  a  will  made  by  a  penon  under  a 

binding  contract,  unless  it  be  considered  as  an  actual 
peiformaiice,  can  6tAj  Miount  to  a  case  of  election; 
for  how  can  a  testator  by  his  will  forcibly  substitute 
another  thing  in  the  place  oithat  thing  which  he  was 
bound  by  his  contract  to  do,  or  how  can  tach  a  sub- 
stitutionary disposition  have  any  other  operation  than^ 
by  giving  a  better  thing  in  lieu  of  the  thing  con- 
tracted for,  to  engage  and  ensure  the  choice  of  the 
4evisee  or  legatee,  on  highly  presumable  grounds  of 
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preference?  If  such  a  ca^  is  termed  a  csise  of  sa- 
tisfacUon,  it  i^  because  Mch  is  the  final  consiy 
quence  of  an  election,  for  it  may  be  presumed 
almost  as  certain  that  where  a  better  is  pro|>osed 
in  the  place  of  an  inferior  benefit^  the  condition* 
will  be  accepted.  In  strictness,  therefore,  this  is  ^ 
pure  case  of  election^  or  of  satisfaction  working  Itf 
eiection  (8). 

Payment  is  performance.  Thus  where  a  legacy  is 
bequeathed  to  a  creditor^  equal  to  or  exceeding  the 
amount  of  the  debt,  the  debt  is  considered  as  meant 
t0  be  answered  by  or  included  in  the  gift.  This  is 
therefore  a  satirfdcHofi  by  performance :  and  while 
this  part  of  the  subject  is  before  us,  it  may  be  of 
importance  to  remind  the  reader  that  there  can  be 
lie  performance  pro  tanio  by  a  legacy  of  a  smaller 
siim,  whereas  according  to  the  case  of  Lechmere  v. 
Lord  Carlisle,  above  cited,  a  covenant  to  make  a  cer- 
tain provision  may  be  partially  satisfied  by  an  incept 
tive  performance. 


(8)  It  it  a  rale  that  no  one  can  take  ander  a  will,  and  at  the  same 
tiqae  do  any  thing  to  defeat  any  of  its  dispoittionf*  If  a  num  daimt 
by  yirtue  of  it  he  mutt  admit  it  ia  toto ;  bnt  if  a  will  afiects  to  giye 
away,  or  modify  another*!  right,  without  bestowing  npon  him  a 
•dlmtntdl  benefit  of  equal  dr  gneater  amount,  the  person  baring  such 
rigbt  may  of  oourse  mafaitain  h  agabst.tha  irill,  though  by  10  dO&Qig  h^ 
gives  up  all  advantage  under  the  wilL  1  Vez«  ISS,  Ca,Temp.  Talb. 
176,  2  Atk.  62%  2  Vez.  €88,  for  references  upon  the  doctrine  of 
election,  9  Vez*  jun.  5S5,  N.  (a)  and  see  10  Vez.  Jon.  589,  Bltmt 
i^t  Chthcro*  * 

3 
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Where  a  man  having  granted  a  benefit  or  provvt 
8ion  by  a  voluntary  and  revocable  instrument^  by 
a  subsequent  instrument  malces  an  adv^cement  of 
some  other  bounty,  or  gratuity,  by  way  of  provi*. 
sion,  to  the  same  object  (3  )j  and  the  circumstances 
of  the  case  warrant  the  in£^rence  that  the  second 
pro^vision  was  meant  to  take  place  of  the  firsts  thb  is 
'  not  properly  a  c?i;at  of  satisfaction.  A  satisfactioi) 
it  ultimately  may  be,  but  the  true  operation  of  it 
is  to  revoke  or  adeem  the  legacy.  I^eitber  i#  the 
term  satisfaction  expressive^  in  any  other  sense  than 
as  a  discharge,  of  its  ultimate  effect  in  equity*  since 
a  smaller  sum  given  in  the  life-time  may,  under 
circumstances,  annul  a  greater  provision  by  will*^; 

But  if  a  legacy  of  a  larger  sum  can  be  wholly  set 
aside  by  the  substitution  of  a  less,  this  cannot  be 
called  a  performance,  still  less  a  satisfaction  bjf  per? 
formance^  and  less  still  a  satisfaction  2;^  election; 
but  there  seems  to  be  no  impropriety  or  confusion 
of  terms  in  calling  it  a  sati^actionj  (meaning  only, 
thereby  a  discharge),  bt/  revocation  or  ademption. 
And  this  phrase  Is  the  more  appropriate,  because  it 
is  certainly  not  in  strictness  of  legal  language  an 
ademption  or  revocation  simply :  it  is  a  satisfkction 

k  Vide  Hartop  v.  Whitmore,  1  P.  Wms.  680,  Shudall  v.  Jekyll, 
2  Atk.  517,  Ro8ewell  v.  Bennett,  S  Atk.  77. 


(3)  For  some  uaeRil  distinctions  on  this  subject,  the  reader  will 
do  well  to  look  into  the  case  of  Shttdall  t^  Jekyll,  2  Atk.  517. 
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working  h/  way  of  revocation,  for  in  truth  it  opc^ 
rates  as  a  revocation  on  a  principle  of  ecjuitable  pr^ 
sumption  ^ 

It  docs  not  redound  much  to  the  accuracy  of  a 
science  to  multiply  terms,  and  apply  different  rules 
to  them,  without  first  distinguishing  between  the 
different  ideas  to  be  implied  by  those  terms :  and, 
therefore,  until  the  word  '  satisfaction*  has  a  more 
appropriate  and  exclusive  sense,  it  will  only  perplex 
the  subject  to  talk  of  cases  of  satisfaction  as  dis«p 
tinguished  from  cases  of  performance,  cases  of  elec-^ 
lion,  and  cases  of  revocation.  The  idea  which  is 
meant  to  be  conveyed  by  satisfaction,  simply  used,  is 
aeither  descriptive  of  cases  of  performance,  cases  of 
•lection,  nor  cases  of  revocation.  It  is  not  descrip- 
tive of  performance^  because  it  is  not  used  to  signify 
the  identical,  or  substantial,  or  virtual  effectuation  of 
the  thing  contracted  to  be  done,  but  the  substitution 
of  one  thing  for  another.  And  as  there  are  only  two 
sorts  of  pases,  wherein  a  substitution  can  take  place, 
Tiz.  where  the  thing  to  be  done  is  voluntary,  and 
where  it  is  obligatory  or  resting  in  contract,  in  the 
former  of  which  cases,  the  satisfaction  operates  by 
r^evocation,  in  the  other,  by  putting  the  party  bene- 
fited to  his  election,  the  final  consequence  onlt/  of 
each  operation  is  properly  expressed  by  the  word 
satitfaction,  as  a  sort  of  genus  to  which  these  cases 
are  referible  as  the  specific  varieties. 

Vide  Elliion  v.  CookM>D»  1  Vez.  jon.  100,  7  Vez.  jun.  516.   ' 


CHAP.  in. 


tVIDENCiS  AND  CONSTRUCTION  (1). 


V  ■ '  I      ■■ 


PART  I. 


Double  Portions. 


The  rule  prevailing  in  courta  both  of  law  zn4 
equity,  tHat  external  evidence  may  be  received  to 
xuDT  TMsaummiu,  mbmits  the  operation  of  vrritten 
instrument^  more  extensively  than  any  principle 
hitherto  noticed^  to  the  controul  of  extrinsic  circum^ 
stances*.  In  courts  of  equity,  more  especially,  this 
allowance  has  prevailed.    The  genius  of  the  com^ 

^  Limplagfa  V.  Lampbghy  1  P.  Wait.  112. 


Gencnl  nilct  (0  TbefiJIowisg  geaeral  nikt  iwyscting  the  costmctMNi  of 
^Znoiw^^  wilb  teem  to  be  prettjtteiKly in  their appHottkm.  The  conttmctioo 
of  wiHt  mutt  be  the  same  in  conrti  of  Uw  sod  equity,  1  Bl.  Rep. 
S77.  The  order  of  vords  it  not  to  be  regarded,  bat  a  trantpotition 
mtcf  be  made  to -render  a  fimitatioa  or  ditpotition  tentible,  Hob.  75| 
Spark  V.  FtameU,  S  Ves.  8f;  Eatt  «.  Cook,  id.  74^  Di&e  of 
MailbonNigh  v.  Lord  Godolj^,  id.  9M»  la  retpect  to  iriiicb 
a  cout  of  equity  hat  no  more  power  than  a  coort  of  law.^  Bui  thit 
can  only  be  done  to  oomc  at  the  meaning  of  the  tettator9  and  not  to 
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m6n  law  inclines  it  io  generility  and  certainty, « and 
even  its  presumptiong  are  ia  «ome  cases  too  ia-^ 


dttroTAfiectthe-operadoDof  te^itviie;  aid  k  oofjbtnntrto  be 
done  where  the  words  ^n  |daia4UKl  tefMiUe,  orach  iaet  ta  letin  dif« 
fegeiit  dgvtteet  or  iegatiet  in  >  wM:  (or  to  do  diit  wmM  be  to  nudke 
a«ew  W1U9  3)td.  ec  tid.  2  Leon.  MS.    Aad  icpagoeat  words «uij 
he  njeeted,  2  Vez.  21^8»  Boodj».  Gonyfinth,  S  Lord  Rjtymondt 
aSl»  Cole  V.  RawUftsOB.    Theitttent^f  the  tesutoris^o-hethe  nde 
0f  ooastmcdop  if  the  words  wfll-bearh  out,  hut  tf^ibroe  of  the 
Wbfds  be^uHh  that  ihelateDt  caimot  be  ooiiiplM*with»  die  rale  of 
}tiw  most^ke  phce,  H  Vec.  M8,  Brownsword  v.  £dw»ds.    And 
wiHs  should  be  so  eomtmedasio  freserre  eststes  id  the  iofieoded. 
diionel  of  descent,  Cio.  iCftr.  185,  1  Leon.  88$»  2  Vez.  615» 
S  Str.  796.  The  same  words  of  awill  may  hire  a  diftrem  force  as 
ai^Ked  to  dSKient  sul^eets  or  descripdons  of  ostate,  1  P.  Wms. 
$S3f  Torth  «.  Chaj^man,  2  Vez,  ^16.    Effect  oog^t  to  be  giTcn, 
if  possible,  to  the  whole  wiO»  and  a  codicil  is  to  be  considered  as 
|iartof  ttt  9  Vez.  jim»  105,  Cfnfv.  Minediorpe;  and  a  conitruc* 
tion  niajr  be  niadeto  -support  the  intention  upon  the  whole  will  eten 
against 'stikt  grsmmitioal  rales,  ll'Vez.jun.  148.     An  express 
dispottti^D  cannot  be  oMtreulcd  by  inference,  1  Vez.  jnn.  269, 
CAllett  V.  Lawrence.    Words  of  defire  are  of  imperative  obliga* 
4iftn,if  ^  object  be  eeitain,  Pftc.  in  Ch.  200^  Eodcs  «.  England, 
1  Bio.  C.  C  14%  Harbnd  v.  Trigg,  2  Bro.  C.  C.  38,  PierMUi  v. 
Garnett ;  unless  -there^is  'plainly  a  discrstion  iMcoded  to  be  giten, 
AmbL  Ott,  CtRkUfe  w.  Ctailiae,  10  Vez.  jon.  522;  Momoev.  the 
Biihop  of 'Durham.    If  a  sesutor  uses  technical  phrases  hr  must  be 
Supposed  to  «nderttand  them,  unless  by  other  paru  of  die  will  he, 
manifests  the  contrary,  S  Bro.  C»  C.  GO,  PhflKps  v.  Garth,  1  BnK 
C.  C  81,  Green  tr.  Howard,  8  Bro.  C.  C.  284.    And,  prima  fiicie, 
Woitis  must  be  understood  in  their  ilr/a/  sense,  unless  a  contrary  in- 
tent plainly  appear,  5  Vez.  jmn.  401,  HoUoway  v.  Holloway.  If  a  tea* 
Utor  earpresses  himsdf  incorrectly  the  court  will  tapply  proper  words, 
if  Ae  meaning  appear,  8  Bro.  C.  C.  404,  Dodson  «.  Hay,  Doe 
4.  Leach  «•  Meckkm,  6  East.  486.    General  words  will  be  con- 
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ilektbH  tb  be  disproved.     But  equity^  as  its  ruleg 
are  framed  mbre  for  particular  than  general  rdlief^ 


trtnded  to  render  the  %li»le  will  coD8uteot»  6  Vez.  jiin.  12%  Wlut« 
tabrt  v«  Trehwney.  WKere  there  is  no  connection  bj  grammatical 
conatnictiont  or  by  direct  woi;d8  of  reference^  or  by  the  dedandon 
of  some  common  pnrpoaey  between  distinct  deriaes  in  a  wiU,  the 
special  terms  of  one  devise  cannot  be  drawn  inaidof  theconstmoioa 
of  another^  though  in  its  general  terms  and  import  it  may  be  simthn-t 
and  ^ply  to  persons  standing  in  the  same  degree  of  rrlarionahip  to 
the  testator,  9  East.  267t  Wright  ex  dem.  Compton  v»  Conq^ton. 
In  trying  the  meaning  of  phrases  used  in  a  will  all  circumstancet 
jmay  be  looked  at»  in  which  the  court  might  have  been  called  i^on 
to  determine  the  meaning  of  the  same  phrases  applied  to  a  different 
state  of  fiictSy  11  Vez.jun.  4579  Earl  of  Radnor  v.  Shafto. 

Every  word  ought  to  have  an  efta  if  possiUe,  and  not  incon- 
sistent with  the  general  intention^  which  if  manifisst  is  to  controul. 
Roll.  R.  S19»  Blandford  v.  Blandfiird,  6  Vez.  jun.  100,  Constan- 
tine  V4  Constantine.  The  general  words  of  a  will  may  be  restrained- 
in  cases  where  it  appears  that  the  devisor  did  not  intend  to  use  theih 
in  their  general  sense,  2  Burr.  912,  Strong  v.  Teate,  and  8  T.  R. 
118,  Doe  on  dem.  Reade  v.  Reade,  which  last  case  may  be  added 
to  the  note  in  page  71»  as  illustrative  of  the  p<nnt  there  adverted  to* 
Where  there  are  two  inconsistent  devises  in  the  same  will,  LokI 
Coke  says  the  last  shall  prevail:  cum  duo  inter  se  pugnantia  repe-< 
riuntur  in  testamento,  uktmum  ratum  est,  Co.  Litt.  11%  b.  Plowd. 
54*1,  but  the  authority  of  this  position  has  been  much  contested,  see 
Mr.  Hargrave's  note  on  this  passage.  In  every  will  there  is  a  tadt 
condition  both  in  law  and  equity,  that  whoever  would  derive  a 
benefit  under  it  must  acquiesce  in  the  whole  of  it,  however  disjointed 
the  paru>  1  Bl.  Rep.  S77»  Molyneux  v.  Scott. 

Croke^  Justice,  had  down  three  rules  which,  he  said,  if  obserred 
would  open  all  the  doors  in  every  will:  1st.  No  will  ought  to  be 
construed  per  parcella  but  by  the  entirety;  2d.  No  contrariety  or 
contradiction  to  be  admitted;  Sd«  No  nugatiooy  nor  any  thing  naga* 
tory  ought  to  be  in  a  will ;  2  Bulst.  178. 
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allows  all  its  presumptions  to  be  repelled  by  of^pd^ 
site  testimony,  and  by  testimony  of  every  kind. 


Tie  tame  wotd  in  the  same  will  shonU  be  construed  in  the  aame 
•ente,  2  Ch.  Ca.  169^  Whitmore  v.  Lord  Craren.  It  is  an  ordi- 
nary  role  that  where  t  fermer  clause  in  a  wiD  is  fxfiruif  positive^ 
9sA  particiJarf  a  subseqvenc  clause  shall  not  enlarge  it.  Bam.  C*  R« 
96lt  Roberts  v.  Kiflin;  nor  shall  any  argument  or  inference  be  made 
from  the  other  parts  of  the  will  to  contronl  it,  8  Ve2.  jim.  4^ 
Jones  V.  Colbeck.  Constructions  of  wills  shall  he  made  according 
to  estates  at  common  law  by  dud^  unkes  something  in  the  intent  of 
the  will  appear  to  the  contrary,  C^rth.  5,  per  Bridgmany  C.  J.  cites 
6  Rep.  16»  Wild's  case.  Wills  in  general  are  construed  from  the 
maiinif  unless  circumstances,  or  the  tenor  of  them,  shew  that  the 
construction  'should  be  from  the  deathf  but  the  wiermeiBate  time  is 
not  to  be  regarded,  1  Vez.  295»  Mistakes  in  a  will  are  never  to 
be  supposed,  if  any  reasonable  construction  can  be  found  out,  1  Atk. 
415,  Purse  v,  Snaplin.  Trustees  always  take  a  fee  under  a  will, 
where  the  purposes  of  the  trust  cannot  otherwise  be  answered,  1  Vez. 
491,  Gibson  v.  Lord  Mountford.  The  intention  of  a  testator  must 
be  construed  in  consistency  with  the  rules  of  law,  so  as  not  to  be 
considered  as  intending  to  limit  a  fee  upon  a  fee ;  or  to  create  a  per* 
petuity ;  to  make  a  chattel  descendible  to  heirs ;  to  put  the  freehold 
in  abeyance;  or  to  prerent  a  tenant  in  tail  from  suffering  a  reco- 
very, Dougl.  341 9  Hodgson  v.  Ambrose. 

If  words  admit  of  a  two-fold  construction,  the  rule  is  to  adopt 
such  as  tends  to  make  good  the  instrument,  eren  in  the  case  of  a 
deeJf  much  more  of  a  wilL  The  intention  of  a  testator  is  not  to  fail 
because  it  cannot  take  eflfect  to  the  full  extent^  but  it  is  to  work  aa 
£ff  as  it  can.  A  will  is  not  to  be  controuled  on  account  of  an  unme- 
ritoriotts  object ;  nor  does  the  amount  of  property,  nor  the  want  of 
prudence  in  the  disposition  afibrd  a  &ir  ground  for  oontrouliog  a 
will,  4  Vez.  jun.  31%  313^  329,  340,  Thelluson  v.  Woodfbtti. 
A  videlicet  shall  be  rejected  if  repugnant,  not  if  it  can  be  reconciled 
and  made  restrictive,  8  Vez.  jun.  194^  Wilson  v*  Morent,  id.  65$ 
Rumbold  «.  Rumboid. 
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Evidence  and  CoMtruction.      Ch a?.  Itl. 

Tlinij  it  is  a  settled  rule  of  presumption  in  equity, 
(borrowed  from  the  civil  law)  that  if  a  father  gives 
ii  Ifig^cy  to  a  cbildj  and  afterwards  advances  the  like 
sum  to  the  same  child,  such  advancement  operates 
as  an  ademption  of  the  legacy.  This  presumptiofi 
was  opposed  in  Ellison  v.  Cookson^  by  extrinsic 
evidence,  consisting  of  declarations  and  correspon- 
dence, which  were  admitted  on  the  above  doctrine 

*  1  Vez.  jnn.  100. 


Where  die  whole  property  it  giren  with  a  particular  iatercst  o6t 
of  it,  it  operatei  by  way  of  exception  out  of  the  abtohite  property; 
and  where  an  abcolute  property  is  giren,  and  a  particular  tnterm 
in  the  mean  time,  at  until  the  dentce  shall  come  of  age,  and  when 
he  thai!  be  of  age  then  to  him  and  hit  heirs,  the  rule  it  that  it 
thall  not  operate  at  a  conditipn  precedent,  but  at  the  detcription  of 
the  time  when  the  remainder-man  u  to  take  in  pottetaion,  1  Burr. 

228,  Goodtitle  v.  Whitby,  S  Rep.  16,  Boraston't  case,  S  T.  R.  41, 
Doe  V.  Lea,  6  Vez.  jun.  2S9,  Hanton  v.  Graham.    9  Vez.  jun. 

229,  Lane  «•  Goudge. 

*  And'  mutt  be  read  at  'or,'  where  it  it  necettary,  to  put  areaton- 
able  construction  on  the  will,  2  Atk.  64S,  Read  v.  SneD,  1  P.  Wmt. 
4S4,  and  note  2,  3  Atk.  86,  193,  408,  or  where  it  it  necettary 
to  give  effea  to  all  the  words,  7  Vez.  jun.  45%  3  Vez.  jun.  450k 
6  Vez.  jun.  311.  So  'or*  it  tometimet  to  be  read  at  a  copnlatire^ 
Cro.  EL  525,  PoUexfen,  645,  2  Str.  1175,  3  Atk.  390,  1  Wilt. 
14Q,  9  Eatt.  366, 6  Vez.  jun.  341,  and  a  ditjunctive  at  the  end  of  a 
period  thall  not  ditjoin  the  preceding  tentencet,  if  the  intent  it  against 
it,  S  Atic  391,  12  Vez.  jun.  112.  Nqtwithttanding  all  the  paxtiet 
under  a  will  may  be  rolunteers,  it  it  not  necettary  that  the  wonb 
thould  be  taken  at  they  are,  but  they  may  be  varied,  2  Atk.  576^ 
Bagthaw  v.  Spencer.  But  it  it  an  universal  rule,  that  worda  having 
an  ohifiwi  conttmction,  are  not  to  be  rejected  upon  a  tutpidon  that 
testator  did  not  know  what  h^  meant,  5  Vez.  jnn.  Mihet  w.  Slater. 
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of  receiving  parol  evidence  against  presumptions ; 
though^  as  in  the  opinion  of  the  court,  the  evidence 
when  received  did  not  with  sufficient  clearness  de- 
liionstrate  anyvintention  of  the  testator  opposea  to 
the  presumption,  the  presumption  prevailed.  In 
.Debeze  v.  Mann%  (which;  indeed,  was  the  case  of 
a  father  and  putative  child,  but  the  legacy  being  ex- 
pixssed  to  be  for  a  portion  it  came  up  to  the  princi- 
ple upon  which  the  presumption  is  founded  in  the 
case  pf  a  general  legacy  by  a  lawful  parent)  (2)  the 
presumption  was  repelled  by  parol  evidence  of 
^words  used  in  conversation,  clearly  importing  a  de- 
sign  to  better  the  child  beyond  the  extent  of  the  ad- 
vancement, and  because  there  was  no  way  of  car- 
rying into  effect  such  design,  but  by  construing  the 
legacy  to  be  unadeemed. 


PART  n. 
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IT  i)^  also  a  rule  of  presumption  well  established 
in  courts  of  equity,  jjiat  where  a  legacy  is  given  by 


«  2  Br.  C.  R.  165. 


(2)  The  cases  of  a  natural  child,  vide  Grave  v.  Lord  Salisbury, 

1  Bro.  C.  R.  425;  and  of  uncle  and  niece,  vide  Shudall  v.  JekylU 

2  Atk.  $\%  are  said  to  be  out  of  the  rule* 

F  F 
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a  debtor  to  his  creditor^  exceeding  or  equal  to  tbe 
amount  of  the  debt,  it  is  a  satisfaction  of  the  debt 
This  rule  of  presumption^  though  established^  is  mei 
by  another,  viz.  that  every  bequest  is  prima  facti 
a  benievblence  ( 1 ) ;  on  ivhich  ground  the  courts  have 
of  late  viewed  it  with  grekt  jealousy^  and  have  shewn 
a  very  ready  disposition  to  take  cases  out  of  it, 
wherever  any  thing  could  be  collected  from  the  will, 
indicative  of  a  contrary  intention  in  the  testator  (2). 


Of  the  opposite  (1)  '8«e  tlie  mnark  of  Lord  Chancellor  Talboc  tn  Towkr 
infiuencesofthe  ^^  Fowler,  2  P.  Wm«.  35S,  and  of  Lord  Hardwicke  in  Rich. 

conflicting  rules 

.-that « </«fe«r    ardson  v.  Gree8e»  3  Atk.  68,  who  there  sajs,  that  the  maxiot 

!li!II^to  «^7«  ^^  deKtor'non  firssumltur  donare  would  not  hold,  if  it  were  to  be 
pfi  to  b'u  Jrk§r,  reconsidered.  And  again,  that  **  legacies  naturally  imply  a  kranty.^ 
rn^fy  a  k^i^  And  observe  what  was  remarked  by  Lord  King,  in  rerersing  the 

decree  of  the  Master  of  the  Rolls,  in  Channcey's  case^  1  P.  Wms. 

410.    Lord  Ahranky  called  tt  a  veiy  absnrd  role,  3  Vez.  jun. 

466. 

(3)  I  do  not  undertake  to  ennmerate  all  the  circumstances  which 
will  take  a  case  out  of  the  operation  of  this  rule  of  presumption. 
The  following,  however,  are  the  most  prominent.  Where  the  pay- 
ment of  debts  is  particularly  mentioned  in  the  will,  1  P.  Wms.  409, 
Chauncey's  case.  If  the  legacy  is  contingent,  2  AtL  491,  Spinks 
«.  Robins.  Postponement  of  the  period  of  the  payment  of  the 
l^acy,  3  Atk.  96,  Clarke  v.  Sewell,  2  Atk.  300,  Nicholls  ti. 
Judson.  Uncertainty  as  to  duration  or  commencement,  2  Vez.  635, 
Matthews  v.  Matthews.  The  subjea  of  the  debt  and  legacy  not 
being  ^usdem  generis^  7  Bro.  P.  C.  12,  Broughton  v.  Errington,  2  P. 
Wms.  614,  Eastwood  «.  Vincke.  Where  the  debt  is  incurred  aftir 
the  date  of  the  wiH,  ^k.  508,  Cranmer^s  icase,  ^  P.  Wms.  841, 
Thomas  v.  Bennett,  3  P.  Wbs.  854,  Fowler  «.  Fowler.  Wfccre 
the  legacy  is  to  a  servant,  3  Atk.  -69,  by^Lofd  ifardiriakt. 
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But  notwithstanding  the  strong  disposition  of  thcf 
tourts  to  bound  the  application  of  this  rule  of  pre- 
sumption^ parol  evidenced  has  been  refbsed  by  great 
cbancellpi^  to  b6  admitted  to  take  a  case  out  of  its 
operatidri.  Thus  in  Fowler  v.  Fowler*,  Lord  Talbot, 
after  bavlng  at  the  same  time  declared  his  disap* 
probatioQ  of  the  maxim  and  his  apprehension  of  the 
danger  of  attempting  to  alter  it,  observed  that, 
though  ill  sdme  cases (3)  parol  evidence  had  been 
Mlow^d,  in  ordef  to  shew  that  the  testator  designed 
to  give  the  legacy  exclusive  of  the  debt,  yet  his 
opinion  was  against  admitting  such  evidence,  fe^ 
then  ikt  witnesses  ^nd  Hot  the  testator  would 
tnake  the  will.  And  in  Richardson  v.  Greese^  Lord 
Hardwickej  after  remarking  that  the  court  had 
always  shewn  itself  dissatisfied  with  the  rule,  and 
had  been  fond  of  distinguishing  cases  out  of  it; 

« 

olMberved  that  these  distinctions  were  not  to  b^  taken 
from  particular  circumstances  dehors  the  will,  bpt 
must  be  found  in  the  will  itself 


Whether  the  rule  is  a  rule  merely  of  presumption  ofthediitm*- 
or  of  settled  and  fixed  construction^  se^ms  to  be  the  pretumpdoiia 
true  question  upon  which  these  decisions  turn;  for ^^ coo- 
where  a  positive  rule  of  construction  is  established 

•  3  P.  Wms.  353.  *  3  Atk.  6a 


(3)  This  had  been  jiositively  so  adjudged  30  years  before  iQ 
Cuthbert  v.  Peacock,  2  Vem,  593. 
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by  the  maxims  or  practice  of  the  court,  the  instru- 
ment to  which  such  positive  rule  of  construction 
applies^  becomes  incapable  of  any  other  sense  or 
operation,  so  that  to  oppose  such  construction,  is  to 
contradict  the  instrument  itself;  and  this  seems  to 
have  been  the  true  reason  of  the  decision  in  Brown 
V.  Selwyn.  If,  therefore,  thi*  presumption  of  a 
legacy's  being  a  satisfaction  of  a  debt,  could  be 
shewn  to  be  established  upon  a  technical  and  positive 
rule  of  construction^  a  sufficient  reason  would  appear 
for  the  rejection  by  the  courts  of  all  extrinsic  evi- 
dence to  oppose  its  operation,  however  easily  such 
an  odious  rule  might  give  way  to  opposite  inferences 
arising  out  of  the  context  and  apparent  design  of  the 
instrument  itself 

In  the  case  of  double  portions,  when  the  testator 
subsequently  advances  the  legatee,  the  presumption 
IS  not  connected  with  any  rule  of  construction,  since 
the  will  is  in  that  case  not  affected  by  construction, 
but,  pro  tanto,  revoked^  by  a  presumption  arising 
entirely  out  of  an  act  of  the  testator  dehors  and  pos- 
terior to  the  will :  but  where  a  legacy  is  presumed  a 
satisfaction,  the  will  has  an  operation  and  construc-f^ 
tion,  though  by  being  made  to  act  upon  a  sum 
already  due  to  the  legatee,  the  benefit,  prima  faci^ 
intended^  is  lost. 
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PART  III. 


Double  Legacies. 

Where  the  same  thing  is  given  to  different  persons  Double  kpdcs 
by  the  same  instrument^  the  decisions  must  neces- Jjum^tr'"*" 
sarily  turn  wholli/  upon  construction.  And  though 
the  rule  of  construction  is  differently  stated  by  very 
high  authorities  (1),  some  considering  the  last  be- 
quest as  revoking  the  first,  others  regarding  both  as 
co-operating  to  effect  a  joint-tenancy,  and  others 
again  regarding  them  as  rendering  each  other  void 
•for  uncertainty;  yet  I  conceive,  that,  which  ever  of 
these  opinions  be  right,  parol  evidence  is  to  have 
no  share  in'  determining  the  operation.  But  the 
question  is  opened  again,  if  we  advert  to  the  case 
of  two  legacies  to  the  same  person  by  diff'etent  j^y  ^^Scnut  m. 
instruments,  in  which  the  rule  of  construing  the 
bequests  accumulative,  seems  to  rest  upon  a  slight 
foundation^  and  to  be  easily  repelled  by  internal 

>  James  v*  SemcM,  2  H.  BL  213^ 


ttniicciiu* 


(1)  See  the  opinions  on  this  point  colletted  in  tl^  margin  of  tl* 
English  Plowden,  5^1,  and  see  P.  430  of  this  book»  in  the  note. 
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evidence.  But  it  is  still  a  matter  of  enquiry,  how  far 
extrinsic  evidence  can  be  received  for  this  purpose*. 

In  Barclay  p.  Wainright*,  his  honour  referred  it 
to  the  master  to  enquire,  whether  the  several  perr 
soQSf  legatees  by  the  first  codicil,  to  whom  no  legar 
cies  were  given  by  the  second,  were  dead  or  not  in 

ft 

the  service  of  the  testator  at  the  date  of  the  second 
codicil,  and  such  facts  were  received  for  the  sake  of 
assisting  and  elucidating  the  internal  evidence^  by 
shewing  that  the  omission  of  certain  legatees  named 
in  the  will,  did  npt  spring  from  ai^y  new  intention 

« 

of  the  testator. 

The  same  ju4ge>  in  a  case  of  double -legacies^ 
which  afterwards  came  before  him'^  upon  the  quesr 
tion  whether  the  parol  evidence  could  be  admitted, 
observed,  that  ''  if  if  is  axi  established  rule  that  two 
legacies  are  appumulative  where  they  are  given  by 
difTerent  instruments^  he  could  not  raise  a  presump- 
tion by  evidence  against  it,  and  he  wsis  inclined  to 
Stite  ^  tht      thbk  it  must  be  taken  to  be  a  rule."    The  rule  was 
the  praumpcioii  also  Isud  dowu  in  Bidges  v.  Morrison  %  by  |/>td  Chai>- 
the  cai^^w-  cellor  fhurlow — "  that  whece  a  testator  gives  a  le- 
SilttSnid"    gacy  by  a  codicil  as  well  as  by  his  will,  whethfsr  it 

be  more,  less,  or  equgl,  to  the  same  person  who  is 
legatee  in  thie  will,   it  is  an  accumulation.**    The 

»  See  Cfifle  v.  Gibbons,  2  Lord  ^f/m.  1324^ 

;  SVe».juii.461 
«  Osboipe  «•  Duke  of  Leeds^  B  Vez.  joo.  268» 

«  1  Bfo.  C,  C,  S89. 
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a^oie  cfa^cellor  adds^  that  it  is  incumbent  upon  the 
executor  to  produce  evidence  to  the  contrary,  if  he 
contest  such  accumulation.  But  the  specifs  of  evi*  ' 
4wce  to  which  his  lordship  afterwards  adverts,  is 
wholly  internal,  and  arising  out  of  the  context  of  the 
instruments.  The  rule  as  laid  down  in  the  case  just 
^jUiided  to,  was  adopted  from  Hooley  v.  Hs^ton,  (see 
the  note  at  the  end  of  the  case  of  Ridges  i).  Morrison,} 
which  case  of  Hooley  v.  Hatton,  Lord  Thurlow  ob- 
^ervedj  was  examined  with  abundant  care,  and  he 
^e^oinpanied  that  observation  with  a  remark,  that  it 
was  unnecessary  to  repeat  the  ca^es  after  readiqg  the 
very  able  opinion  of  Mr.  J.  Aston,  which,  he  said, 

iontained  ik»  yrMe  4^(;trme  of  the  I^w  upon  the  . 

Tbe  stale  of  tli0  presumption,  ^ccor^fng  to  th^ 
irarySog  oircuiqsl^iiqe^  of  (he  csise^  seems  p  be  settled 
|iy  fhe  result  of  th^  a^thoFttjes  iipon  \hp  following 
criteria,  vi^.  wbefie  the  same  specifia  thing  ftr 
e^rpw  (as  a  diaiqf|i)d  ring*  where  the  tes^tatof  |)^ 
but  one)  is  ti^ce  given  to  the  same  pepon/  either 
by  the  same  instrument,  or  by  different  instruments, 
there  in  the  nature  of  the  thing,  it  is  but  a  repeti-- 
^on.-^Where  the  s^me  qiiantitif  as  IQDL  i^  twice 
given  by  the  satfis  instrument,  the  presifmption 
9impiiciter  is  against  the  legatee  :-rrBut  where  the 
sanje  quQ/ntitj/  is  given  by  the  same  jnstriiipent  with 
any  additional  cause  assigned  for  it,  or  with  any 
material  circumstance  of  variation  aeeompanying 
the  leepiid  gifl^  ibe  presump^pn  i«r  turttetl  against 
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the  executor  in  favour  of  the  accumulation. — Where 
equal  sums  are  given  in  two  distinct  >vritings,  or  a 
larger  after  a  less,  or  a  less  after  a  larger,  the  latter 
gift  is  construed  an  accumulation. 

But  though  the  presumption  in  a  case,  wherein 
two  legacies,  of  the  same  sum  or  quantity  occur  in 
distinct  instruments,  leans  against  the  executor,  yet 
it  is  only  a  presumption  simpliciter,  and  is  turned 
the  other  way  where  the  same  cause  is  expressly 
assigned  in  both  instruments  for  the  gift  without  any 
additional  reason  ^ 

And^t  seems  also,  according  to  Lord  Hardwicke*^ 
diat  where  in  a  distinct  instrument  a  larger  l^^y  ii 
given  to  the  same  person,  assigning>  in  totidem  ver- 
'  his,  ^nd  with  a  perfect  identity,  the  same  cause  Which 

was  expressed  in  the  former  instrument,  this  shall  not 
be  a  double  legacy ;  with  which  position,  Aston  J.  in 
Hooley  v»  Hattbn,  appears  to  agree,  and  the  same 
doctrine  seems  to  be  held  by  Lord  Thurlow  in  Rrdges 
V.  Morrison  above  cited,  and  is  stated  to  be  the  rule 
by  Menochius^. 

Whether  ftrci  It  IS  to  be  remarked,  that  in  the  above  mentioned 
minibii  to  dc-  case  of  Hooley  v.  Hatton,  which  is  a  very  leading 
^itioA?         authority,  no  idea  appears  to  have  been  entertained 

of  the  admissibility  of  parol  evidence.    Mr.  J.  Aston 

'  Menochias  de  praetomptbiubiis,  lib.  prm.  128»  nuiii«  i,  IS,  14w 
aad  aee  Swinb.  part  7»  ^«  20,  foL  edit.  550.        >8Atk.6iO. 
^   ^  Jjb.  4^  praBi,  128,  and  see  Swiab.  4i6  edit,  fiei/  ' 
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opened  with  observing,  that  in  the  case  before  him, 
there  was  no  internal  evidence,  therefore,  he  must 
refer  to  the  general  rule  of  law,  ^nd  the  liOrd  C, 
B.  Smythe  observed,  that  "  the  intention  is  the 
clearest  rule,  but  it  is  admitted  on  all  hands,  here  i^ 
no  internal  evidence,  we  must  therefore  refer  to  the 
rule  of  law."  And  lastly,  by  the  Lord  Chancellor 
Bathurst^  it  was  said,  that  ^-^  no  argument  could  be 
drawn  in  the  case  before  him  from  internal  evidence, 
they  must,  therefore,  refer  to  the  rule  of  law." 

What  Lord  Thurlow's  opinion  w^s,  as  to  the  admis- 
sibility  of  parol  evidence,  does  not  expressly  appear 
in  the  above-mentioned  case  of  Ridges  v,  MoiTison, 
but  it  is  to  be  observed,  tl^at  in  illdstrating  his  remark 
*'  that  slight  circumstances  may  operate  •  in  proof  of 
the  testator's  intention,"  he  specified  such  only  aa 
could  be  collected  from  the  context  of  the  instru- 
ments. And  in  Campbell  v.  the  Earl  of  Radnor',  the 
decision  turned  upon  the  words  of  the  instruments. 
But  in  Coote  v.  Boyd\  the  point  respecting  parol 
evidence  came  directly  under  adjudication,  in  which 
Lord  Thurlow  laid  down  the  rule  thus,  '^  the  question, 
whether  by  giving  two  legacies,  the  testator  did  not 
intend  the  legatee  to  take  both,  is  a  question  of  pre-  * 
sumption  donee  proletur  in  contrainum,  and  will  let 
in  all  sorts  of  evidence."  And  the  same  chancellor 
further  observed,  (what  the  temper  of  later  decisions 
«eems  inclined  to  adopt,  as  the  true  and  practicable 

«  1  Bre.  C.  R.  271;    -  ^  Bro,  C.  R.  521. 
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distinction  )  that  '*  where  the  question  arises  upon  the 
construction  of  words  simply,  qtta  words,  fio  exn^ 
dence  (L  e.  extrinsic  evidence)  can  be  admitted^'* 

Whether  his  lordship  would  have  been  ultimately 
governed  by  these  maxims,  if  the  decision  of  the 
case  had  depended  upon  it^  cannot  be  known>  since 
the  case  was  determined  upon  the  internal  evidence 
of  the  will  and  codicil  themselves.  It  was  much 
contended^  that  it  was  a  case  of  presumption^  andl 
that  all  presumptions  were  open  to  be  encountered 
by  parol  evidence. 


PART  IV. 


General  Doctrine* 


itMoittobt  Ut*ON  the  whole,  the  distinction,  according  ta 
docvinc  that  aU  Lord  Thurlow^  sccms  to  be  this :  that  aU  sorts  of 
are  admU^urto  cvidencc  are  a(dmissible,  with  different  degrees  of 
SSI  mTiSJm  weight  and  value,  to  rebut  presumptions  of 
S^o^STof  equity  (1),   and  even  that  constructive  operation. 


mmm^mmmmmmmvmmmm^^'^^''^^*^'^^^ 


(1)  It  has  loog  teea  fully  seltledt  tliat  parol  e?ideBfe  ii  ^Atmn 
nUe  to  rebat  a  resulting  uis.  Lord  Ahham  A  Earl  of  Angleteay 
2  Salk.  676»  •€»  aho  Hoe^  IcMee  of  Roicb  «w  Pp|4im  apd  eth^s» 
CougL  SL 
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of  an  instrument  which  id  referible  to  presi|mptioa;  •&  iMamneii^ 
but  that  where  the  question  arises  upon  the  con-  hu  to  pmuiuDi 
strurtion  of  words,  qua  worps^  no  extrinsic  evidence  reatdegmtor 
can  be  admitted ;    still  less  can  it  be  received  to  where  it  »  « 
controul  a  technical  rule  of  verbal  construction.  %^  cofucncdon 

<if  wordty  ftf« 
voNs,  orutp 

There  are  some  equities  arising  upon  written  in-  ISLSS,^" 
struments,  the  strict  and  technical  nature  of  which 
seems  to  place  them  clearly  out  of  the  reach  of  parol 
evidence.  I  mean  those  which  do  not  arjse  out  of  the 
presumable  intention,  or  the  moral  and  consci^itions 
relations  of  parties;  but  out  of  an  artificial  system 
of  jurisprudence,  the  maxims  of  which  can  be  neither 
flteady  nor  olear  unless  pursued  to  their  conse«- 
queqces,  and  kept  unifonp  in  their  application. 
Ttiis  observation  holds  especially  with  respect  to  the 
fttles  which  govern  the  succession  to  property ;  to 
which  soflfiiS  equitable  canons  apply«  of  a  merely 
positive  nature,  and  which  are  grounded  on  accident 
iind  habit,  rather  than  principle  or  presumption^ 
Such  appears  to  be  the  rule  which  favours  the  rea} 
ftfNrescntative^  by  applying  the  personal  e^te  in 
•yoncnrtion  of  the  land  though  ejcpreUlj/  cbaiyefl' 
l>y  the  testator — a  rule  derived  to  us  firoa  the 
ancient  policy  of  our  ancestors,  which  has  impreved 
on  the  law  of  landed  property,  lis  inveterate  pre* 
ferences  in  favour  of  the  heir  whom  it  was  anxious 
to  qualify  with  the  means  of  sustaining  the  duties  of 
the  feudal  relaticm.  Though  it  may  be  obaerwd  that 
the  abolition  of  the  feudal  tenures,  and  tile  growing 
interests  of  commerce,  have  made  the  courts  veiy 
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ready  to  take  cases  out  of  a  nile,  which  is  considered 
as  not  agreeable  to  the  situation  of  the  times.  Still, 
however,  it  is  left  standing,  and  though  living  in  dis- 
honour, is  of  general  obligation  in  courts  of  equity. 

So  too,  the  rules  which  apply  ^o  and  modify  the 
titles  to  real  and  personal  property,  (wherein  the 
courts  of  equity  hold  a  perfect  agreement  with 
courts  of  law),  as,  for  example,  such  as  concern  the 
rights  of  representation  and  administration,  the 
quantity  of  estates  expressed  by  certain  legal 
idioms,  the  compass  and  eftect  of  limitations,  and 
the  descriptive  force  of  technical  expressions  (2), 


(2)  That  parol  evidence  cannot  be  admitted  to  contradict  such 
legal  eignification  and  compass  of  words,  vide  Kelley  v,  Paulett, 
Ambler  605.    The  sense  of  words  as  fixed  by  legal  authority,  it  not 
to  be  altered  by  external  proofs  of  contrary  intentioD.    Thus,  kfc 
example,  the  sense  and  scope  of  the  word  Rilatioiu^  where  there  is 
Wthe  rule  in    .  a  devise  to  persons  by  that  general  name,  or  to  testator's  <  &mily,^ 
qunt'to'rek-  '  ('^  9  Vez.  jun.  S19,  Crewys  v.  Coleman}  without  any  words  of 
tioDi.  more  specific  designation,  have  been  adjusted  to  the  statute  of  dis- 

tributions in  courts  of  equity>  and  adjudged  to  comprehend  only  the 
nearest  of  kin  to  the  extent  of  the  degrees  within  that  statnte;  and 
extrinsic  evidence  will  not  be  let  in  to  shew  that  a  grreater  or  lea 
.  compass  was  intended  to  be  given  to  the  word  by  the  tesutor,  vide 
Whithome  v.  Harrisi  2  Vez.  5279  Roach  v.  Hammond,  Prsc.  in 
Chan.  401,  Harding  v.  Glyn,  1  Atk.  A^S^  Green  v,  Howard, 

1  Bro.  C.  R.  SI. 

It  may  be  usefiil  as  the  point  has  occuned,  to  collea  for  the  readsr 
the  decisions  upon  it,  which  are  rather  curious*  ' 

The  constmction  does  not  render  the  will  inofficious  and  nugatoiyt 
tince  the  wife  is  excluded,  not  being  within  the  meaning  of  the  next 
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are  not  to  be  shaken  by  extrinsic  evidence.  Thus, 
that  rule  of  construction  which  makes  void  a  re- 
mainder of  personal  estate,    limited  upon  a  prior 


of  kioy  but  provided  for  by  the  statute  by  the  same  of  wife.  Neither 
is  it  without  efiecty  though  the  persons  to  take  under  this  construc- 
tion be  the  same  and  only  such  as  would  take  under  the  statute,  for 
still  their  shares  may  be  different;  as  if  a  testator  directs  a  sum  to  be 
equally  diyided  among  his  relations,  it  must  go  to  them  per  cafkita^ 
and  not/ier  siirftes^  see  Thomas  v,  Hoole,  Cas*  Temp.  Talbot,  251, 
Fhilipa  V,  Garth,  3  Bro.  C.  R.  64,  Butler  v.  Stratton,  8  Bro.  C. 
R.  367.  The  rule  of  division  is* the  same  also  where  the  bequest 
is  to  the  next  of  kin,  and  there  are  brothers  and  brotheV's  children — 
so  too  if  a  legacy  be  given  to  the  descendants  of  A.  and  B«  equally, 
children  and  grrandchildren  tzke/ier  eafiita.  Jones  v.  Beale,  2  Vem« 
381,  which  carried  a  bequest  to  relations  to  the  children  of  a  cousin- 
german,  living  the  parent,  cannot,  as  it  seems,  be  law ;  nor  if  the 
parent  of  those  children  had  been  dead,  and  other  cousin-gerroans 
living,  ought  it  to  have  gone  to  the  children  of  the  deceased,  for  the 
statute  does  not  carry  the  representation  among  collaterals  beyond 
the  children  of  brothers  and  sisters.  And  I  apprehend  there  is  no 
good  authority  for  giving  a  share  of  such  legacy  to  relations  to  bro- 
ther's children,  living  the  brother,  vide  1  Bro.  32.  But  if  the  tes- 
lator  mark  an  intent  to  carry  the  word  relations  beyond  the  extent  of 
the  statute,  the  court  will  effectuate  the  disposition,  the  statute  being 
•nly  adopted  finom  necessity.  However,  a  legacy  for  a  mourning 
ring  to  each  of  the  testator's  relations,  by  blood  or  marriajre,  was 
confined  by  the  court  to  nearest  of  kin,  according  to  the  statute  of 
distributions,  and  to  those  who  had  married  persons  entitled  under* 
it.  See  Davison  v,  Mellish,  5  Vez.  jun«  529.  It  has  been  he^ 
that  an  exclusive  appointment,  under  a  power  of  appcunting  to  and 
among  such  of  testator's  rehtions  as  shall  be  living  at  the  time  of 
testator's  death,  in  such  shares  aa  the  appointer  shall  please,  is  good, 
1  T.  R.  435,  and  where  a  trustee  has  the  power  /of  selecting,  he 
may  go  beyond  the  statute  of  distributions!  see  Crewys  v.  CokmaA, 
9  Vez.  jun.  319.    So  where  a  person  has  a  power  of  distribution 
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^"Jj^      gift  or  assignment  of  the  same  to  a  man  ^d  the 
Kructkm  not  to  hcirs  of  his  bodv,  and  Vests  thfe  absolute  and  ulti- 

be  flOpoicd  by  "^ 

dtnndc  eri-     mate  interest  in  the  first  gfantee  ot  devisee,  cannot 

be  opposed  by  parol  evidence.  Accordingly  in 
Stratton  r.  Payne*,  where  the  testator  devised  his 
petsonal  as  well  as  real  Estate  to  A.  P.  and  the  heirs 
of  her  body,  with  a  limitation  over  in  default  of  issUe 
of  A.  P.,  the  limitation  over  was  adjudged  Void  both 
by  the  court  of  chancery  and  the  lords,  who  coin 
curred  in  rejecting  pirol  evidence,  ( though  it  was 
the  evidence  of  the  person  who  drew  the  will),  to 
shew  an  intention  in  the  testator  opposed  to  this 
construction. 

•  S  Bro.  ?.€•  257. 


immm^mi^t 


afflong  fioor  itlationty  he  may  dittriblite  among  all  poor  rdadeiit 
howerer  remote:  bat  wfaere?er  the  comt  ii  called  m  to  diitrHmtey  io 
fiolore  of  the  person  so  empowered,  it  will  confine  itself  to  relatioSi 
within  the  statute  of  distributions,  1  Ca  temp.  Lord  Redesdde, 
Mahon  v.  Savage.  If  ^  testator  giye  to  his  poor  relations,  one  who 
is  poor  at  the  time  of  the  death,  but  becomes  rich  before  distribu- 
tion, seemS'  not  to  be  entitled:  and  if  a  poor  relation  so  entitled  dsfr 
before  distribution,  his  chum  is  held  not  to  be  transmitted,  id.  It 
is  to  be  observed,  that  as  the  property  in  these  cases  does  not  pass 
by  virtue  of  the  statute,  (the  court  only  taking  it  as  their  guide  in 
SKertaining  the  persons  to  take)  the  diares  and  proportions  are  to 
be  regulated  accordbg  to  the  intent  of  the  testator,  Bransden  «• 
ITbodridge,  Ambl.  507,  Butler  v.  Shalton,  S  Bro.  C.  C.  J67,  and 
in  aJate  case  in  the  Common  Pleas,  the  statute  has  been  adopted  sts 
Ihegmde  for  ascertaining  the  rehtions,  to  satisfy  that  tenn  ia  a  wST 
lAorthe  street  was  real  property. 
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Again,  it  is  a  rule  of  ct)nstriiction  in  courts,  both' 
of  law  and  equity,  that  a  devise  to  a  man  and  .his 
heir9  and  assigns,  or  a  bequest  to  one  and  his 
executors,  administrators,  and  assigns/  conveys  na 
original  interest  to  the  representatives,  but  by  trans- 
mission onIy>  and  that  consequently  the  devise  or 
legacy  fails  if  the  devisee  or  legatee  die  before  the 
testator;  and  this  construction,  though  it  operates 
to  destroy  pro  tanto  the  will,  cannot  be  opposed  by 
parol  evidence  of  the  testator's  contrary  intentioif  as 
/  to  the  devisee ;  which  point  was  decided  so  long  ago 
as  in  the  case  of  Brett  v.  Rigden,  in  Plowden's 
Commentaries  (3)  upon  the  statutes  32  and  S4i 
H.  8.  of  wills,  (which,  like  that  of  the  29  Car.  2,  • 
requite  a  will  to  be  in  writing) ;  where  the  "evidence 
offered  of  the  testator's  declaration  of  his  bountiful 
intention  towards  the  heir  of  the  deceased  devisee 
was  rejected,  as  being  in  derogation  of  those  statutes 
of  H.  8.;  and  the  same  point  an  respect  to  a  legatee 
under  similar  circumstances,  may  be  seen  in  the: 
case  of  Maybank  v.  Brooks  ^. 

^  1  Bfo.  C.  R.  IMh 


(S)  S45,  Sd  poifit,  and  lee  due  case  of  Doe  dsm.  Toner  tr. 
Kett,  4  T.  R«  601.  A.  derited  to  B.  and  the  heira  of  her  body, 
B.  died  in  the  lifetime  of  A.  A.  by  a  codicil  confirmed  his  will» 
beU  that  the  heir  of  B*  took'notfaiog,  although  it  appeared  that  A. 
knew  of  the  death  of  B.  aodof  the  birth  of  her  too  before  hemsde 
hit  codiciL 
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PART  V. 

Of  the  presumptive  Tritst  in  the  Executor  for  the 
next  of  Kin  of  the  Testator  as  to  the  Surplus  tin- 
dtsposed  of  by  the  Will. 

AN  executor,  to  whom  a  legacy  is  given,  is  gene- 
rally, by  the  equitable  presumption  raised  by  that  cir-  . 
cumstance,  deprived  of  the  benefit  of  his  legal  title; 
and  becomes  a  trustee  of  the  surplus  undisposed  of 
by  the  will,  for  the  nearest  of  kin  to  the  testator : 
which 'is  a  presumptive  construction,  arising  out  of 
the  instrument  itself,  and  resting  on  an  implied  ex- 
clusion from  the  whole,  by  a  specific  gift  of  part. 

The  question,  as  to  the  admissibility  of  evidence 
to  rebut. this  pref»umption,  will  only  properly  arise 
where  the  legacy  to  the  executor  is  accompanied  by 
no  particular  words,  denoting  in  a  special  manner  the 
intention  of  the  testator;  for  there  may  be  cases,  as 
Rachfield   v.    Careless  ( I ),    wherein    the    language 


(1)  2  P.  Wms.  157f  in  which  case  a  legacy  of  5/.  was  given 
to  the  executor  for  his  care  in  fulfilling  the  will.  Vide  May  v,  Lei^n, 
2  P.  Wms.  158.  n.  1.  and  the  remark  by  the  court  in  Clennell  v. 
Lewthwaite,  2  Vcz.  jun.  478,  also  White  v.  £yans»  4  Vez.  Jun.  21. 
and  see  the  numerous  distinctions  on  this  subject  in  Mr.  Coxe*s  note 
CO  Farrington  v.  Knighdey,  1  P.  Wms.  54f9.  and  the  cases  in  the- 
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vhcrcby  the  legacy  is  given  may  carry  the  pre- 
mimption  so  high^  as  to  place  it  on  a  level  with  an 


note  at  tbe  end  of  Msbeti  v.  Munay ;  aee  alto  Abbott  «•  Abbottt  when  m  kgfKy 
6  Vez.  jmu  225,  and  the  caaet  thetein  cited.    From  the  whole  of  ^"^  '^^*!L 

"^        «  executor  t  nght 

which  it  appears,  that  a  legacy  will  not  take  away  an  execntor't  to  the  wiflni. 

right  to  the  tuipkis,  unless  such  legacy  is  inconsistent  with  the  sup- 
position that  he  was  meant  to  take  the  whole.    But  the  executor  is 
always  excluded  where  the  words  of  the  will  indicate  an  intention  to 
impose  a  burthen  rather  than  to  confer  a  benefit  whetlur  there 
be  any  legacy  given  to  the  executor  or  not,  7  Vez.  jun.  225.  Ur« 
quhartv.  King.     10  Vez.  jun.  711.    Selley  v.  Wood.    When^ 
an  executor  had  alegacy  for  his  trouble^  parol  evidence  was  admitted 
on  behalf  of  his  co-executrixy  an  infant,  to  rebut  the  presumption  for 
the  next  of  kin,  10  Vez.  jun*  Williams  v*  Jones.    A  legacy  to  the 
next  of  kin  does  not  exclude  such  next  of  kin  from  their  title  as 
such*  10  Vez.  jun.  74.    It  is  to  be  observed^  that  in  this  case  of 
Rachfield  v.  Careless^  evidence  seems  to  have  been  admitted  in  fa* 
TOurof  the  next  of  kin,  upon  which  Mr.  Coxe  remarks^  that  it  ap- 
pears to  be  tbe  only  case  in  which  parol  evidence  has  been  admitted 
in  favour  of  the  next  of  kin.    Nothiog,  indeed*  is  more  obvious 
than  the  distinction  between  rmiing  and  reh^tmg  a  presumption  or  Of  the  diiine* 
an  equity,  for  the  former  of  ^idiich  olgects,  pard  and  extrinsic  evi-  ^SSingerklenee 
dence  can  never^  without  great  violation  of  prindpley   be  admit-  ^  ^^'  ^^  ^ 
ted,  but  the  equity  ought  first  to  be  raised  by  the  presumptive 
construction  of  the  instrument,  to  which  equity  parol  evidence  may 
be  opposed,  and  then  I  conceive  it  fellows  upon  sound  maxims,  both 
of  law  and  equity,  that  parol  evidence  may  likewise  be  adduced  in 
oppodtion  to  this  rebnttiog  evidence,  and  in  support  of  the  original 
presumptive  equity.    And  this,  I  apprehend,  has  always  beetf  the 
rale  of  proceeding;  so  that  the  observation  of  the  learned  editor  just 
alluded  to,  must  be  understood  as  iMirrting  only  to  the  madmissit 
bility  of  parol  evidence,  in  the  first  instance,  and  for  the  purpose  of 
riming  the  equity  for  the  nearest  of  kin,  against  the  legal  tide. 
Indeedi  the  parol  evidence,  in  the  case  last-mentioned,  for  the  next 

o  o 
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Explicit  declaration^and  above  all  parol  proofs  to  the 
contrary.    Mr.  J.  Powis,  who  sat  for  the  Chancellor, 
,  in  the  last-mentioned  case^  declared  his  general  re^ 

pugnance  to  admit  parol  evidence  in  opposition  to 
this  equity  for  the  tttxt  of  kin,  and  stated  it  to  havfc 
been  a  ve^ata  questib,  on  which  there  had  been  the 
greatest  variety  of  opinion  in  all  the  tribunals  ia 
which  it  had  been  agitated. 

It  ^tertis  that  in  the  earlier  cases,  the  hfesitsftidti  iti 
itdinitting  parol  evidence  to  repel  this  tntst  for  the 
next  of  kin,  arose  in  a  great  degree  from  the  doc- 
trine that  in  courts  of  equity  an  executor  'was  not  to 
ht  consider  as  any  thing  more  than  la  trustee  (S). 
Bi/t  sirice  the  case  of  Poster  u.  Murit  (3),  an  'Exe- 
cutor has  be^n  uhifornily  regarded  as  entitled  to  fhe 
whole  undisposed  of  residue^  unless  there  is  a  violent 
presumption  to  the  contrary,  which  a  legacy  given 
to  him  by  the  testator,  without  any  disposition  of  the 
>iu^lus,  vrto  by  that  C2ise  considered  as  affording. 


■«*i 


of  Idn^  seems  to  lulTe  been  saperflaous,  since  the  presomption  against 
the  executor,  from  the  particular  language  of  the  bequest  to  him,  was 
so  strong  as  to  amount  to  a  declaration  by  the  will  itself. 

(2)  See  the  case  of  the  Duke  of  Rudand  v.  the  Duchess  of 
Rutland,  2  P.  Wms.  212,  and  the  observations  of  Powis  J.  h 
Ratchfield  v.  Careless,  1  P.  Wms.  548.  That  an  executor  and  ad- 
ministrator having  paid  all  ^dbts,  legacies,  and  funeral  expences,  wis 
.compellable  to  divide  among  the  next  of  kin, was  a  propositioo  in  !2 
Inst.  3S>  which  appears  to  haveixen  madfMYently  laid  down. 

(S)  1  Vtrn.  473.    «  Vem.  676. 
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It  would  be  endless  to  enumerate  (he  cades  upon  Mr.  justice  BuI- 
Hiis  subject  (4),  but  it  may  be  useful  to  coosvAer  a  on  the  admissu 
little  the  important  case  of  Nourse  v.  Finch  \  which  evidence  in 
came  before  Mr.  J.  Biiller,  sitting  for  the  Chancellor    "*'"'^* 
in  1791.     The  Judge  made  three  pointi  of  the  case, 

0 

ist^  Whether  parol  evidence  should  be  admitted  at 
all ;  Sdly,  if  admissible  at  all,  to  what  extent  it  could 
be  admitted ;  Sdly,  if  all  the  evidence  offbred  in  the 
case  was  admissible,  whether  the  evidence  which  was 
read  was  sui&cient  to-  rebut  the  equity  of  the  next  of 
kin,  under  the  circumstances  of  that  case.  ,  It  wa9 
the  decided  opinion  of  the  Judge,  that  the  evidence 
ttnded  to  a  conclusion  directly  opposed  to  thai  for 
which  it  was  brought  forward,  but  he  discovered 
aMntiment  equally  strong  against  admitting  parol 
^idence  at  afi  in  such  cases,  avowing  the  short 
period  of  his  authority  in  that  court  as  his  reason  for 
dedining  an  opposition  to  the  series  of  authorities  ia 
the  same  court  the  odier  way.  It  appeared  also.ta 
be  the  clear  opinicm  of  the  Judge,  that  even  under 
these  authorities,  at  most  only  that  part  of  the  evi* 
dence  could  be  admitted^  which  referred  to  the  time 
of  the  making  of  the  will,  and  that  he  probably  would 
have  rejected  the  evidence  offered  on  that  ground,  if 

*  1  Vez.  joQ.  SM. 


{4)  lo  Glenn^U  v.  Lewthwsdte,  4  Vez.  jun.  471,  which  wa«  de« 
-cidfd  aboye  thirteen  yean  ago,  it  was  obaenred  by  the  Master  of 
the  Rolls,  that  the  cases  oa  the  question  were  so  nubieroos,  that  it 
was  a  disgrace  to  the  court. 
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Utiiitr  his  third  view  of  the  case  it  had  not  beea 
clear  against  the  executrix ;  and  the  force  of  Mn  J. 
Buller's  objections  have  been  acknowledged  by  great 
authorities  since  the  decision  above-mentioned. 

Of  iiMMMr«r        The  'dec*ree  of  the  Judg#  was  9f%erwards  confirmed 

firoi  evideact    by  Lord  Chancellor  Loughbordugh^  on  the  insuflt- 

pretumptkn      cicucy  of  the  evidence  offered.   But  since  the  case  of 

SmT     '^  Clennel  v.  Lewthwaite  above-mentioned,  in  which 

^  the  reasoning  of  the  Judge  in  Nourse  V.  Finch,  was 

much  under  review,  and  ably  obscured  upon,  it 

stems  to  have  beem  regarded  as  settled,  that  parol 

evidence  of  all  kinds  is  admissible  to  rebut  the  rt- 

suiting  equity  for  the  next  of  kin,  arising  from  any 

circumstances  in  a  will  by  implication  excluding  the 

executor  from  the  benefit  of  his  legal  title ;  and  it 

seems  to  be  of  no  importance,  as  to  the  mere  ques* 

tion  of  admissibility,  whether  the  matters  in  proof 

were  contemporary  with,  or  subsequent  to  the  will, 

although  there  is  admitted  to  be  a  great  difference  in 

the  weight  of  the  different  kinds  of  testimony. 

All  the.  cases  were  then  set  forth  in  the  order 
of  time  in  which  they  were  dedded,  and  profoundly 
commented  upon  by  the  late  Lord  Alvanley,  who 
yielded  to  the  pressure  of  authorities  for  admitting 
the  extrinsic  evidence  in  these  cases,  except  where 
the  expressions  of  the  will  carried  so  prevailing  an 
import  against  the  executor,  as  to  amount  to  a  decla- 
ration  of  the  trust  for  the  next  of  kin ;  which,  accord* 


Past  VL  Declarations  of  Testator. 

ing  to  the  effect  given  to  it  jn  Rachiield  v.  Care^efl8^ 
will  shut  out  all  access  to  argument  firom  external 
Qrcumstanees.  Finally^  in  Trimmer  v.  Bayne%  the 
doctrine  received  its  full  confirmation  from  the  pre* 
sent  Chancellor^  ivbo  declared  the  sum  and  sense  of 
all  the  authorities  to  be^  diat  all  parol  declarations^ 
whether  made  before,  or  at,  or  (tfttr  the  making  of 
the  will^  were  adi^issible  to  rebut  presu/inptions, 
though  they  are  not  all  alike  ;^eighty  and  efficacious. 
Whether  they  consist  of  conversations  with  people 
who  have  nothing  tp  do  with  the  question^  of  decla- 
rations provoked  by  impertinent  ioquiricfc  or  in 
whatever  form  they  arise,  they  areo/Z  evidence,  though 
intitled  to  very  different  credit  and  weight,  accord- 
ing to  times  and  circumstances,  as  will  be  further  ex^ 
plained  in  the  succeeding  section. 
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>ART  VI, 

Testator's  Declarations,  liowfar  Evidence. 

IN  the  case  of  Druce  v.  Dennison,  Lord  Eldon  ob-- 
served,  that  formerly  the  courts  were  very  jealous  of 
admitting  evidence  of  declarations  by  the  testator, 
except  such  as  were  made  by  hin^  about  the  time  of 


^8  P.  Wins.  158^ 


«  7  Vcz.  jttn,  518. 
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Convmportiy    making  the  Will ;  and  towards  the  conclusion  of  his 

oeclaratiODf  .  ^ 

must  be  attend-  decrcc  ill  that  cas€',  he  remarked^  that  ifi  receiving 

parol  ^vidence^  it  gave  him  great  satisfaction  to  find, 
that  it  was  contemporary  with  the  will.  So  in  Noiirse 
u  Pinch*,  Birller  J.  expressed  a  stronger  opinion 
against  admitting  declarations  which  did  not  take 
place  at  the  time  of  making  the  wilL  And  the  further 
we  go  back  in  tracing  this  disposition  to  reject  parol 
evidence  of  declarations  made  before  or  after  the 
will,  the  more  strongly  we  find  it  expressed.  Thus, 
Lord  Hardwicke  observed  ,  that  the  time  of  making 
the  declarations  was  very  ms^terial,  and  no  regard 
ought  to  be  paid  to  declarations  made  not  at  the 
time  of  making  the  will.  Thus,  again,  in  the  case  of 
the  Duke  of  Rutland  v.  the  Duchess  of  Rutland  %  it  was 
said  by  Lord  Macclesfield,  that  allowing  parol  evidence 
was  exceedingly  dangerous,  and  not  to  be  done  in  the 
case  of  discourses  made  at  a  different  time  from  that 
of  making  the  will.  And,  again,  by  Tracy  J."*  it 
was  said,  that  no  regard  ought  to  be  paid  to  expres- 
sions before  or  after  the  making  of  the  will,  which 
possibly  might  be  used  by  the  testator,  on  purpose  to 
disguise  what  he  was  doing,  or  to  keep  the  family 
quiet,  or  for  other  secret  motives  or  inducements. 

The  positions  of  the  present  Chancellor  in  Trimmer 

V.  Bayne_  are  to  be  read  vrith  discrimination  ;  what  he 

'  there  observes  as  to  the  general  admissibility  of  parol 

declarations,  is  applicable  andwas  applied  only  to  the 

•  1  Vca.  >m.  S59.       *  1  Vez.  S24.        *  2  P.  Was.  215. 

*  »Vem.62*. 
1 
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^ue^Uojij*  whether  an  executor  beb^  also  ^  legatee  in 
^  will  is  a  trustee  for  the  next  of  kin,  or  beu,efi- 
cially  entitled  to  the  fesidue  as  undisposed  of; 
Ijiuch  is  a  question  of  rebutting  an  equitable  pre- 
sumption ;  as  has  been  explained  in  another  place; 
His  lordship  then  lays  down  the  affirmative  with  re- 
spect to  the  general  admissibility  of  parol  declarations 
to  repel  this  presumption  of  equity  in  favour  of  the 
next  of  kin,  with  the  following  important  distinc- 
tions, viz.  that  in  the  degrees  of  such  evidence, 
contemporary  declarations  are  clearly  of  the  great*  ^ 

est  weight — ^next  to  such  contemporary  declarations, 
those  which  are  made  afier  the  making  of  the 
will  are  the  inost  efficacious^  for,  a  declaration  qfter 
\hp  will-^'toi  wh^t  the  testator  had  done,  is  entitle4 
to  more  credit  than  one  brfore  the  will  as  to  what 
he  intended  to  do,  for  that  intention  may  very  well 
be  altered ;  bqt  he  knows  what  he  bq9  done,  an4  \$ 
much  more  likely  to  speak  correctly  as  to  that  (han  a^ 
to  what  he  propo9e§  to  do. 

But  with  these  and  perhaps  otjier  distinctions,  ^iich  But  with  difK- 
parol  declarations  by  a  testator  are  all  alike  admissible  ^s^^^thne 
— they  are  to  be  decided  upon  by  4heir  weight — ^hwt«imi«i^*"* 
by  their  nature  they  are  all  admissible  •.  J  he  caution 
however,  with  which  all  declarations  by  a  testator 
should  be  admitted,  is  well  pointed  out  in  the  same 
judgment  in  Trimmer  v.  ^ayne,  vi?.  that  the^e  dec)a-  ' 
rations  may  be  made  with  a  view  to  delude,  as  being 
thought  ?  necessary  artjfipe  to  keep  the  peace  of  fami- 

«  Vide  Trimmer  v.  Bayne»  7  Vez.  jun,  519, 
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lies.  In  Trimmer  v.  Bay  ne^  it  was  one  of  the  grounds 
of  the  judgment,  that  the  declarations  there  stated  to 
have  been  made^  and  offered  as  evidencej  had  an 
evident  purpose  of  deceiving  the  person  makinj 
inquiry. 


pARj  vn- 

Ambiguities 

Th6llista|ice  most  frequently  chosen  as  the  example 
of  the  mibiguitM  laten$t  is  that  of  a  devise  to  a 
pemm  of  the  same  name  with  another,  without  any 
specific  description  appearing  upon  the  face  of  the 
will,  to  designate  the  real  object  of  the  testator^ 
bounty  \  The  case  put  by  Lord  Hobart,  was  that 
of  a  devise  by  a  testator  to  his  son  John>  having  two' 
sons  of  that  name ;  and  the  same  Judge  having  a 
little  above  decisively  declared,  that  a  testatcv's 
intent  must  be  expressed  in  a  will  written,  that  it 
may  be  certain  to  the  Court,  observed  on  the  case 
just  put,  that  an  averment  might  make  this,  i.  e. 
who  was  designed  by  the  testator,  certain.  The  case 
and  the  comment  contain  together  a  true  description 
of  the  ambiguitae  latens,  to  constitute  which,  there 

^  Set  S  Rep.  6&  Lord  Cheyoe/n  case,  Hob.  S2.  Cguodoifi. 
Cbrkf  Sd  point,  and  1  Salk.  7*    Lepcot  v.  Brown. 


ought  to  be  a  poBitiveness  and  certainty  of  verbal 
expression  becoming  ambiguous  in  sense  by  the 
discovery  of  a  matter  not  appearing  in  the  instru- 
iDent.  This  is  the  ambiguity  latent^  which^  as  it 
is  created  by  facts^  so  is  it  removeable  by  a  further 
Investigation  of  facts. 

The  names  of  persons  appointed  to  take  under  ^  nifta^  m 
wills  ^  have  on  the  same  principle  been  set  right  by  po^oui 
parol  evidence^  where  both  the  christian  and  sur- 
name have  been  mistaken.  In  such  case  no  words 
are  mppfied  or  substituted,  but  the  mistaken  appella- 
tion in  the  instrument  is  applied  to  the  person  really 
intended  by  it,  and  the  names  of  persons  having  no 
intrinsic  meaning,  the  will  is  rectified  without  any 
alteration  of  the  sense. 

There  may  be  a  distinction,  indeed,  between  such  Name  muuken. 
mistaken  us^  of  a  name,  which,  though  a  wrong  SfedluppeS  u 
appellation  of  the  object  of  the  testator's  bounty,  SlJwiS 
happens  to  belong  to  an  existing  person  within  the  uV^^ 
testator's  knowledge  and  possible  contemplation,  and  *^'*^'^"^^ 
that  of  a  name  under  which  there  is  nobody  to  claim 
as  coming  within  its  literal  description.    Thus  in 
Beaumont  v.  Feil%  where  the  point  arose  upon  a 
bequest  in  a  will  to  Catherine  Eamley,  and  the  name 
of  the  person  who  claimed  the  legacy  ns  the  real  ob- 
ject intended  to  be  benefited  was  Gertrude  Yardley, 

•^Aad  tee  Hodgton  and  Oddecot*.  Rtchaiid  Aii%2Vcni.  S93. 

•  2  P.  Wmi.  ML 
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k  was  first  shewn  by  her,  3xiA  a^mittecjL  tM  ^o.  fi^x- 
soQ  called  Catherine  Earnley  claimed  th^  leg^y,  and 
then  evidence  \va3  offered  to  shew  that  the  aipnvenerx 
who  took  instructions  for  drawing  the  will^  liiad  ms^d^ 
the  mistake.  The  Court  established  the  claim  of 
Gertrude  Yardley(  1 ),  but  not  without  observmg  h9\< 
very  material  it  was  to  the  case  that  no  such  person 
as  Catherine  Earnley  claimed  the  legacy  {%). 

On  the  other  hand>  the  Court  of  King*s  Bench 

treated  the  case  of  Doe  on  the  demise  of  Hayter.v. 

Joinville^  as  affording  an  instance  of  an  incurable 

What  imbiguity  ambiffuity .    A  testator  having  devised  to  his  wife's 

is  created  by  de-  ^^       •'      "  -  ;=* 

▼IK  CO  a  person's /a7ii%  One  moiety  of  his  residuary  property,  ^ud  to 

"    ^ '  his  brother's  and  sister's  family  the  other  mpiety, 

died^  leaving  a  brother  and  sifter  living,  and  botb 

with  a  numerous  issue^  as  well  as  the  children  of  a 

deceased  sister.    It  was  judged  impossible  to  con* 

i  S  Euft  Rep,  172. 


I 


(1)  Edge  V.  adislHiFyi  AwU,  71.  Gimtav  |^fmky»  1  Ffwn. 
.293,  I>9r«ct  V.  Swct,  I  AwW.  175.  I  Vex.  Jw,  ?S6.  Pyw 
sons  V.  Parsons,  and  see  particularly  the  cafe  of  Pel  Mare  ^^ 
Rebello,  3  Bro.  C.  R.  246. 

(2)  In  the  case  of  Del  M^rf  v.  Re^llo,  S  Bro»  C.  R.  2^. 
the  devise  was  to  the  children  of  the  testator's  sistersi  Estrejla  and 
Reyna ;  Estrella  had  children  Reyaa  had  none,  and  had  -changed  her 
name,  and  become  a  nun  professed.  But  testator  had  a  third  sister^ 
Rebepca*  who  had  fhildreq.  The  Qiya^Uor  wovl4  ^^  sub^titnte 
the  name  of  Rebecca  for  Reyna. 
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strue  the  xvill  with  any  rational  certainty^  so  as  to 
make  a  precise  application  of  the  word  family. 
And  this  was  a  proper  exsunple  of  the  ambiguity 
patent/  as  the  uncertainty  was  inherent  in  the  term 
itself,  which  unless  the  context  of  the  will  had 
defined  its  applicabiliry,  could  scarcely  receive  ex* 
planation  from  any  extrinsic  circumstances  (3). 
As:ain,  where  a  testator  devises  to  '  one  of  the  sons  **'  *<*J?>;  ^  '^« 

o       '  soni  of  J.  5. 

of  J.  S.***  who  has  many  sons,  no  regard  can  be  paid 
to  any  thing  extraneous  to  the  will,  as  the  medium 
of  expounding  the  testator*s  intention  (4). 

It  is  true,  in  the  last  instance,  the  anibiguity  does 
not  fully  appear,  till  from  the  words  of  the  instru- 

•  3  Vem.  625.  Amb.  175. 2  Mod.  Cas.  in  Law  and  Equity,  122. 


(3)  But  it  has  since  been  held  m  the  Court  of  Chancery,  that  the 
word  *  femily '  imports  as  definite  an  object  of  a  devise  as  the  word 
<  relations,'  in  respect  to  which  the  Court  of  Chancery  has,  upon 
grounds  of  convenience,  adopted  the  rule  of  the  statute  of  dittribu- 
tions  ;  so  that  it  seems  a  bequest  to  the  *  family  *  of  another  persont 
after  the  decease  of  such  person,  will  be  executed  by  the  Court  in 
favour  of  his  nearest  of  kin.    Crewys  v\  Cohnan,  4  Vez.  Jun.  319. 

(4)  I  have  before  observed,  that  where  a  testator  gives  the  tame 
kgacy  in  difierest  parts  of  his  will  to  the  same  persons,  it  is  an  am* 
Ugvity  which,  ualess  helped  out  by  aome  mk  of  cooatructioa,  ik>  ex* 
triasic  evidcooe  cao  be  received  to  eiqplaia.  As  to  the  existence  «f 
any  and  what  role  of  coastrtctioii  ia  tins  case,  tbeie  lias  been  a 
great  contrariety  of  opinion.  See  2  Atk.  373.  3  Atk.  493. 
Plowd.  Comm.  Esgliri)  edit*  541|  maifiii^  wbne  all  the  authorities 
ve  ooUected. 
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ment  the  attention  is  directed  to  the  predicament  of 
the  object  to  which  the  words  apply,  since,  if  in 
point  of  feet  there  was  but  one  son^  that  son  would 
be  entitled ;  but  still  it  is  obvious,  that  the  reference 
to  external  fects  (if  there  were  more  sons  than  one) 
would  confirm  the  patent  ambiguity^  already  attach- 
ing upon  the  >vords  which  in  themselves  express 
uncertainty,  and  suppose  a  plurality  of  individuals 
equally  included  within  the  terms  of  a  gift  intended 
fbr  one  only,  and  therefore  present  an  ambiguity  in 
the  very  face  of  the  will (5)/ 


(5)  I  haye  traiwcribed  the  following  note  from  Edwaid  Altham'f 
caie»  8  Rep.  155f  as  furnuhing  ^eral  exaxipliM  ^lustrative  of  the 
part  of  the  tubject  aboTe  treated :  «  If  A.  feriea  a  fine  to  William  hif 
ion,  to  haTe  and  to  hold  to  him  and  hia  heira^  upon  this  fine  the 
Judge  cannot  make  a  quettion  of  any  matter  of  law ;  but  now  th^ 
party  cornea  and  aT«ra  in  factiand  says,  that  A*  had  two  aona,  named 
William,  an  elder  and  a  younger,  and  that  hia  intent  yinf  to  iev]f  the 
fine  to  William  the  yoonger ;  thisaTenpent  out  of  the  fine  ia  good  of  thia 
matter  of  lact,  «;>l«f A  wiO  stands  vfiih  th*  wrds  of  the ^^^  and  thaU 
be  tried  by  the  country.  But  if  a  man  by  deed  givea  gobda  to  one  of 
the  aona  of  J.  6.  who  baa  divers  sons,  here  it  shall  not  be  9yene^ 
which  ton  waa  intende^i  for  by  judgment  in  law  upon  this  deed,  thii 
gift  is  Toid  fbr  the  uncertamty,  which  cannot  be  supplied  by  aiverment. 
So  if  a  man  levies  a  fine  of  the  manor  of  S'  or  of  the  manor  of  D.  to 
tWD  it  kdrtMuSi  and  in  truth  there  is  the  manor  of  North  S«  and 
South  S.  or  Great  D.  and  Little  D.  in  thii  case  issue  maybe  taken 
dehors^  which  manor  the  conusor  intended  to  pass,  fbr  that  is  matter 
of  fiusty  not  apparent  in  the  fine,  whereof  the  judge  cannot  take  conn* 
aance;  but  it  stands  wtll  with  the  fine,  and  shall  be  tried  by  the  jury« 
But  where  the  words  whereby  the  estate  is  limited  are  to  two  ei 
hsaredibust  that  is  apparott  ift  the  fine,  and,  by  judgment  of  law,  these 
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If  the  ambiguity  occurs  in  the  wording  of  a  will,  6t  the  nnk  or 

,  i  ,       •  ptteiit  and 

producing  a  palpable  uncertainty  on  the  face  of  it,  ktcmaabiipit^ 

extrinsic  evidence    cannot   remove    the  difficulty^ 

without  putting  new  words  into  the  mouth  of  the 

testator,  and  in  effect,  making  a  will  for  him.    But 

if  a  will  presents  no  ambiguity  independently  of 

facts,  the  uncertainty  which  arises  must  come  from 

behind  the  instrument,  and  is  in  this  consideration  of 

the  phrase  with  propriety  called  a  latetU  ambiguity : 

and  indeed  to  a  certain  extent  extraneous  evidence 

must  be  resorted  to  in  establishing  the  title  under 

any  devise,  since,  let  the  words  be  ever  so  clear,  the 

person  designed  can  only  bring  himself  within  the 

description  in  faro  cotttentioaOj  by  proof  of  his 

idcgatity. 

The  late  Chief  Justice  of  the  King's  Blanch,  in  thtf 
case  of  Thomas  x;.  Thomas,  6  T.  R.  676,  m^kes  this 
observation :  "  It  has  been  a  long  established  rule, 
that  where  there  is  a  latent  ambiguity  in  a  will,  the 
parties  may  go  into  extrinsic  evidence  to  render  that 
certain,  which,  without  the  aid  of  such  evidence,  is 
uncertain ;  but  here  the  evidence  has  itself  raised  the 
ambiguity;  on  the  face  of  the  will  there  is  no  un* 
certainty/*  This  passage  sterns  to  imply,  that  where 
there  is  no  uncertainty  on  the  face  of  a  will,  but  the 


woiit  it  ktnUhui  fre  ancertatn  and  roid,  and  no  avermeiit  Jeion 
caa  Bake  that  food  iiribidbi  ifOQ  co&tidendoo  of 
to  bt  foil*' 


* 
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evidence  raises  the  ambiguity,  the  case  is  incurable. 
Possibly,  however,  his  Lordship  did  not  mean  to  be 
BO  understood,  since  there  would  be  tautology  in 
the  phrase  of  latens  ambiguitas,  unless  it  imported 
an  ambiguity  not  existing  on  the  face  of  the  instru^ 
ment,  but  lying  behind  in  the  dubiousness  of  the 
objects  to  which  its  provisions  were  directed,  and 
fterefore  capable  only  of  being  explained  by  re* 
ference  to  those  objects  through  the  medium  of 
external  evidence. 

The  truth  will  be  found  upon  consideration  to  be, 
<hat  the  ^tate  of  facts  raises  the  latent  ambiguity  ^ 
and  may  also  dissoive  it ;  but  the  patent  'ambiguity 
consists  in  the  uncertainty  of  the  language  used  or  in 
the  vagueness  of  description  or  expression,  and  can 
be  expounded  only  by  the  context  and  general  sense 
of  the  instrument.  Thomas  «7.  Thomas',  above  re- 
ferred  to,  was  a  case  of  the  ambiguitas  latens^ 
wherein  the  words  of  the  will  comprised  a  clear  and 
certain  description,  but  the  parol  or  extrinsic  evi-^ 
dence  raised  the  doubts  resfiecting  the  intention  of 
the  testator.  The  state  of  facts  in  that  case  created 
the  latent  ambiguity;  which  facts  werei^ortly  these: 

The  testator  devised  lands  to  Mary  Thomas,  his  grand- 
daughter, of  Llechlloyd,  in  Merthyr  parish,  and  it  turn- 
ed  out  in  fact  that  the  testator,  at  the  time  of  his  death, 
had  a  ^rand-^ughter,  of  the  name  of  Elinor  Evan^ 

MBro.85.  f6T.  R.676, 
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who  lived  «  Llechlloyd,  in  Metlhyt*  J)atish/ahd  a  great- 
grand-daughter^  Mary  Thomas,  an  infont,  of  the  agi 
of  two  years,  the  only  person  of  that  name  in  thfe 
'family;  but  it  appeared  that  she  lived  at'Greefi 
t:!astle,  in  the  parish  of  Llangain,  at  the  distance  ot 
some  miles  from  Mefthyr,  ii)  which  place  shis  had 
never  been. 

Here  there  was  a  person  in  existence  to  answer  ti» 
the  name  in  the  devise,  but  she  was  neither  the 
grand-daughter,  nor  living  at  Llechllcfyd,  in  Merfhyt 
parish,  and  there  was  another  person  of  the  family 
who  was  of  Llechlloyd,  in  Merthyr  parif^h,  biit 
to  whom  the  name  and  relationship  djd  not  apply. 
The  judge  at  nisi  prius  received  the  evidence  (sub- 
ject to  the  opinion  of  the  Court  as  to  its  admidgi- 
l>ility)  to  shew  that  the  name  of  Mary  Thomas  was 
inserted  by  mistake  for  that  of  Elinor  Evans ;  but  the 
jury  were  not  persuaded  by  it,  so  that  the  admis- 
sibility of  that  evidence  did  not  come  to  be  judicially 
decided.  The  contest  between  these  claimants,  to 
neither  of  whom  the  words  of  the  disposition  cor« 
responded,  opened  the  way  by  the  uncertainty  -ap- 
.jpearing  on  the  parol  evidence  for  the  title  of  the  heir 
at  kw. 

After  the  jury  had  found  that  there  was  no  mistake 

in  the  name,  the  question  of  course  lay  wholly  be- 

twden  Mafy  Thomas,  and  the  heir  at  law,  or^  in  other 

'words,  the  only  consideration  which  remained  was, 

whether  the  description  was  applicable,  with  suf- 
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ficient  certainty^  to  entitle  her  as  the  object  of  the 
disposition ;  in  which  shape  of  the  contest  the  dis* 
tinction  which  has  been  above  shewn  to  have  beeii 
taken  in  Beaumont  t^.  JBell  \  in  favour  of  those  cases 
of  defective  dispositions^  where  the  person  intended 
was  clearly  perceived  through  the  mistake^  and  no 
person  was  in  existence  to  claim  under  the  erroneous 
descdption^  became  very  important ;  for  though  the 
jury  had  disallowed  the  pretensions  of  Elinor  Evans^ 
the  court  thought  that  in  as  much  as  the  description 
both  of  place  and  relationship  was  applicable  to  her^ 
such  a  degree  of  uncertainty  as  to  the  peison  in- 
tended  was  thereby  introduced  as  was  sufficient  to 
exchide  the  application  of  the  maxim  of  faha 
denkmstroHo  non  nocet ;  for  that  rule  will  only 
apply  8i  canstat  de  persona  (6).  And  therefore, 
as  Elinor  Evans  could  not  take  because  nothing  but 
the  description  or  demonstratto  belonged  to  her, 
and  there  was  a  person  in  existence  and  claiming,  to 
whom  the  name   applied,   so  neither  was   Mary 

^  2  P.  Wail.  S4t. 


1^  ti^ 


■■■Mftl 


(6)  But  a  true  detcnption  will  asiUt  a  wrong  flame,  if  thr%  is  oi» 
other  ^eraon  of  the  name.  %  Vez.  S17.  And  if  diere  is  a  arimm 
description,  and  a  farther  description  is  added,  it  is  immaterial 
whether  the  superadded  description  be  tmeor  fidse.  See  Bradwin  v. 
Harpar,  Amh.  S75.  Which  case  presents  an  instance  of  a  truispo- 
sition  of  parties,  the  kgacy  intended  lor  one  bemg  pven  to  the  other 
by  averj  evident  mistake  of  the  names.  See  this  sutject  ably  com- 
mcMrd  upon  in  Doc  on  dem,  Haiiis  «•  Greathend»  •  East  91>  see 
ahoaEast,li9. 
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Thomas  suflbred  to  take  under  the  devise,  because 
nothing  but  the  name  applied  to  her,  and  the  4^- 
scripition  both  as  to  place  and  kindred  was  precisely 
appropriate  to  another  person  in  existence  and  con* 
tending  for  the  preference  on  these  grounds  (7). 

It  is  to  be  observed>  that  neither  the  christian  nor  or  the  effects  of 

.      ,  a  false  or  true 

surname  of  Elinor  Evans  agreed  with  the  name  in  the  deKnptioa. 
will ;  but  where  the  mistake  has  becfn  only  in  the 
christian  name,  and  the  instrument  has  contained  a   - 
full  and  exact  description  of  the  person  sd  iin^ 
perfectlff  designated  by  name,  although  there  has 
existed  another  person  wholly  answering  to  the  nsime 
in  both  particulars,  the  particularity  of  the  desdrip^ 
Hon  has  outweighed  the  advantage  on  the  other  side 
arising  from  the  coincidence  in  both  the  christian 
and  surnames.    As  where  the  devise  viras  to  the  Rev; 
Charles  Smith,  of  Stapleford  Tawney  in  the  county  of 
Essex,  clerk,  and  the  legacy  was  claimed  by  the  Rev. 
Rithard  iSmith,  of  Stapleford  Tawney,  in  the  county 
of  Essex,  clerk.     It  was  contended  that  one  Charles 
Smith,  an  ofBcer  in  the  army,  who  had  lived  at  Rum* 
ford  in  Essex,  and  had  been  dead  some  time,  wasf 
intended,  and  that  so  the  legacy  had  lapsed;  but  it 
was  proved  by  the  widow  of  Charles  Smith,  that  he 


(7)  In  thk  case,  the  first  Ambiguity  was  ambiguUas  latens,  for  it 
only  2q)peared  by  re&rence  to  outward  circumstances ;  but  though  ex- 
trinsic circumstances  produced  the  ambiguity,  they  offered  no  media 
for  its  explanation;  aod  this  is  the  proper  description  of  an. incurable 
latent  ambiguity. 

KH 
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died  before  the  testatrix  made  her  will;  and, upon  the 
court's  manifesting  a  decided  opinion  against  the 
executor  and  trustee  of  the  residuary  legatee^  the 
point  was  given  up^  and  a  decree  was  made  for  the 
legacy,  with  interest,  but  without  costs,  in  favour  of 
the  plaintiflf^  the  Rev.  Richard  Smith  (8). 

■ 

The  resulj  seems  to  be,  that  wherever  an  ambi- 
guity arises  from  the  inapplicability  of  the  name  or 
description;  as  such  ambiguity  is  produced  by  the 
state  of  facts,  it  is  open  to  explanation  by  parol 
evidence,  being  properly  an  example  of  the  latens 
ambiguitas ;  but  still  the  evidence,  when  let  in,  may 
encrease  instead  of  lessening  the  degree  of  un- 
certainty, or  it  may  fall  short  of  affording  that  degree 
of  inference,  which  is  requisite  to  decide  the  court  or 
the  jury. 


Of  the  effect  of .   Thus   much  as   to  mistakes  in   the    names  and 

a  bLnk  left  for  .      •  ^ 

the  name  of  g  descriptious  of  persous,  by  which  it  appears,  that 
very  wide  deviations  and  mistakes  have  been  cor- 
rected by  parol  and  extrinsic  evidence ;  but  when 
a  hl(mk  is  left  for  the  name  of  a  legatee  or  devisee, 
it  is  too  much  to  set  up  an  object  of  the  testator's 


(8)  6  Vez.  Jun.  4-2.  Smith  «.  Coney.  So  in  Parsons  w.  Parsons, 
1  Vez.  Jun.  266,  and  in  Garth  v.  Meyrick,  1  Bro.  C.  R.  30,  cir- 
cumstances weighed  in  favour  of  a  person  imperfectly  named  against 
another  person  to  whom  the  name  belonged,  but  who  clearly  appeared 
not  to  be  the  person  intended,  when  the  cirdtimstances  of  description^ 
and  the  facu.  coming  in  upon  p^ol  evidence*  were  coupled  together  ^ 
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bounty,  by  any  description  of  ^videnc*.  Thiis  ih 
the  case  of  Hunt  v.  Hort  (9),  where  the  testatrix 
directed  that  her  other  pictures  (having. made  some 
previous  specific  beqtiest  of  pictures)    should  be-" 

come  the  property  of  Lady ,  the   Chancellor 

said  he  could  not  supply  a  blank  by  parol  evidence; 
though  there  certainly  wefe  some  strbtig  circum- 
stances in  the  will  itself,  to  shew  that  Lady  Hort  was 
the  person  intended.  But  where  there  wds  a  blank 
only  left  for  the  christian  name,  evidence  was  with- 
out difficulty  read  to  shew  the  testator's  intentionsj 
with  regard  to  the  petson  answering  to  the  sur- 
name '.  And  two  initials  of  the  person  to  whom  a 
legacy  is  given,  have  been  filled  up  by  parol 
evidence  of  the  person  intended  ( 10}, 

It  must  be  allowed,  that,  in  the  last  Instance^  the  some  ambisui- 
rule  of  admitting  parol  evidence  in  the  case  of  an  incurable^ 
ambiguity  latent,  and  rejecting  it  when  oflffercd  to 
expound  an  ambiguity  patent^  becomes  a  little  un- 

*  Price  V.  Fsiget  4  Vez.  Jun.  680.. 


(9)  3  Bro.  C.  R.  Sll ;  and  the  same  polml  was  adjudged  in 
Bay]is  and  Church  v.  the  Attoroey  General,  2  Atk.  239 ;  and  again 
in  Castledon  v.  Turner,'  3  Atk.  257.  add  see  Pym  v*  Blackbumi  S 
Vez«  Jun,  457. 

(10)  Abbott  tf.  Massie,  3  Vez.  Jun.  148;  add  where  a  wxll  is 
hardly  legible,  and  the  legacies  are  in  figures^  the  Court  will  refer  it 
to  the  Master  to  examine  what  the  -legacies  were.  So  where  a 
legatee's  name  was  falsely  spelt,  it  wfis  referred  to  a  Master  to  see 

'  who  was  intended,    1  ?•  Wms.  425« 

HP.2 
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steady.  Where  a  testator  gives  a  legacy  to  Mrs.  G. 
it  is  not  easy  to  shew  that  the  ambiguity  which  this 
imperfect  designation  creates  is  not  an  ambiguity 
arising  upon  the  face  of  the  will^  and,  as  such,  an 
ambiguity  patent. 

Perhaps  we  must  allow  that  the  rule  is  flexible  to 
the  extent  of  admitting  extrinsic  evidence  in  a  few 
particular  cases,  where  the  ambiguity,  though  patent, 
^  arises  from  something  short  in  the  expression  or 
designation  of  the  objects  of  the  testator's  intention, 
and  is  of  a  nature  calculated  to  receive  an  ea<y 
explanation  from  outward  facts. 

So  in  other  cases,  although  the  effect  of  a  positive 
clause ^  is  not  to  be  controuled  by  inference  from 
other  parts  of  the  instrument ;  yet  if  matter  can  be 
collected  from  the  general  context  of  the  instru- 
ment, the  approach  to  ah   ambiguity  patent  in  a 
particnldr  clause  or  sentence,  will  not  exclude  the 
admission  of  parol  evidence,  provided  it  tends  to 
confirm  this  collective  inference  from  the  context, 
indeed,  that  can  scarcely  be  termed  an  ambiguity, 
which  is  capable  of  an  exposition  from  oth^r  parts, 
or  from  the  bearing  and  scope,  of  the  instrument. 
Of  the  lights  re-  And  it  is  generally  true,  that  where  the  context  of 
j!k3^"^i^i  the  instrument  reflects  light  upon  an  ambiguous  pas- 
V  wc  context:  ^g^^  feyt  not  Strong  enough  to  decide  the  exposition 

with  sufficient  certainty,  it  piay  nevertheless  afford  • 

^  a  Vez.  Jun.  4?.    Jcyes  v.  Colbeck. 
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t  ground  for  the  admission  of  extrinsic  evidence. 
Perhaps  too  we  may  go  a  step  further,  and  say,  that 
%vhere  such  secondary  grounds  of  construction  are 
morally  decisive,  as  may  sometimes  be  the  case,  it 
may  be  doubted,  whether  any  extrinsic  evidence 
.  can  be  received  to  contradict  it,  for  instruments  are 
not  to  be  construed  piecemeal,  but  illustration  is  to 
be  borrowed "  from  all  the  parts  of  them,  to  give 
light  to  particular  passages. 

In  Ulrick  v,  Litchfield",   the  ambiguity  was  also 
upon  the  face  of  the  instrument,  but  there  was  a 
bearing  in  the  language  of  the  will  that  assisted  the 
sense ;   parol  evidence  was  therefore,  as  it  seems^ 
very  consistently  and  properly  admitted,  to  decide 
the   preponderance.      The  devise  in   Castledon  v. 
Turner ",  upon  which  the  question  arose,  was  con- 
sidered as  receiving  illustration  from  the  other  parts 
of  the  will,  and  from  a  natural  order  of  preference, 
inferible  both  from  the  instrument  itself,  and  from 
the  relation  of  the  persons  concernec),  so  that  the 
particular  uncertainty  was  expounded  by  a  compari- 
son with  the  general  tenor  and  object  of  the  will ; 
yet  the  Lord  Chancellor  seemed  to  hold,  that  as  it  was 
a  case  in  which  there  was  an  absolute  omission  of  a 
devisee,  no  extrinsic  evidence  could  be  admitted.  But 
the  case,  as  it  was  regarded  by  Ms  Lordship,  did  not 
stand  in  n? ed  of  it,  there  being  enough  in  the  will 

^  See  Coker  v.  Grxjf^  2  3ot.  et  foil,  565# 
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for  its  own  exposition.     The  point  of  the  case  waa 

this :   ^^  W.  bequeathed  his'  lands  to  his  wife  for  her 

life^  and  after  her  decease^  to  M.  D.  the  niece  of  his 

•  wife^  and  proceeded  thus :  Item>  I  give  the  use  of 

500/.  stock  for  her  natural  life,  but  after  hpr  de- 
cease, I  give  the  500  L  among  my  wife's  brothers 
and  sisters."  Lord  Hardwicke  considered  this  as  a 
case  of  th^  absolute  omission  of  a  devisee,  and  near- 
ly the  same  as  where  a  blank  is  left  for  the  name  of 
the  devisee^  in  which  case  parol  evidence  is  always 
excluded. 

Upon  the  whole  it  appears  that  whatever  doubts 
may  exist,  whether  in  any  case  of  a  palpable  am* 
biguity  patent,   any  help   can  be  borrowed   from 
The  courts  wm  mere  parol  evidence,  consisting  of  words  and  de^ 
w"^th?in-     durations ;  yet  it  seems  to  be  settled  in  practice, 
iXZlm^.    that  if  the  court  can,  from  the  lights  furnished  by 
mti^^f  aI""  the  instrument  itself,  gain  some  foundation  of  conjee-^ 
^Tm? ""  ^'°'    tural  inference,  they  will  look  out  of  the  instrument  it- 
self to'  the  situation  of  the  parties  or  persons  concern* 
ed.  Masters  v.  Masters  ( 1 1  )>  was  a  strong  case  decided 
on  this  principle.     There  a  testatrix  gave  a  sum  of 
money  to  all  and  eoertf  the  hospitals,  without  saying 
where  the  hospitals  intended  by  her  were ;  but  be- 
cause it  appeared  that  the  testatrix  lived  at  Canter-i* 
bury,  and  moreover,  that  she  took  notice  by  her  will 

(11)  IP.  Wms.  423.  It  appears  also  by  this  case,  that  a  Uank 
Uft,  in  a  codicil  may  sometimes  be  supplied  fixmi  the  wilL  And  see 
13  Vez.  Joo.  174*>  that  drcimistances  dehors  the  will  may  ^ 
eyideoce  as  to  the  property^  but  not  as  to  the  imeotioQ. 
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of  two  Canterbury  hospitals;  the  devise  was  held  not 
to  be  void  for  uncertainty,  but  to  have  been  intended* 
for  all  the  hospitals  of  Canterbury. 

The  same  practice  of  looking  out  of  an  instrument 
to  the  situation  of  the  parties  concerned^  for  collect- 
ing inferences  of  intention,  appears  in  the  case  of  ^ 
Harris  v.  the  Bishop  of  London ',  which  was  thus : 
Talbot  Barker  being  seised  in  fee  of  a  real  estate,  as 
heir  on  the  part  of  his  mother's  mother,  and  being 
also  seised  in  fee  of  a  very  small  estate  of  4/.  per 
annum,  as  heir  of  his  own  father,  devised  all  these 
lands  to  trustees  and  their  heirs,  in  trust  to  pay  seve- 
ral annuities  and  charities ;  after  payment  of  which, 
he  devises  the  residue  of  the  rents  and  profits  of  the 
premises  to  his  own  right  heirs  of  his  mother's  side, 
for  ever;  and  the  question  was>  who  should  be 
entitled  to  the  residue  of  the  rents  and  profits ; 
whether  the  heir  of  the  mother's  father,  or  the  heir 
of  the  mother's  mother/  Here  the  court  |ooked 
teyond  the  will  to  the  testator's  title  to  the  property 
devised,  and  finding  it  to  be  derived  through  the 
mother's  mother,  decreed  it  to  go  to  the  heirs  of 
the  testator  on  the  part  of  his  mother's  mother^ 

This  will  perhaps  appear  when  properly  con- 
sidered a  stronger  case  than  that  of  Masters  and 
Mastersj  for  although  the.  extraneous  matter  was 
not  introduced  to  explain   an   ambiguity  patent^ 

'  2  P.  Wins.  ISS. 
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since  in  the  words  of  the  ivill  there  was  no  am- 
biguity at  all ;  yet  it  was  certainly  resorted  to  by 
Lord  Macclesfield,  to  annex  a  meaniiig  to  words 
beyond  their  legal  effect ;  the  "  right  heirs  of  the 
mother's  side/'  being  a  description  properly  appli-r 
cable^  in  the  first  place,  to  the  heir  of  the  mother^ 
father;  nevertheless,  as  we  have  seen,  the  court 
gave  the  estate  to  the  heir  of  the  niother*s  mother, 
in  deference  to  the  argument  drawn  from  the  manner 
in  which  the  estate  had  in  fact  Revolved  to  the  testa- 
tor. And  it  is  to.  be  further  noted,  that  in  this  case 
the  Chancellor  did  not  look  out  of  the  will  to  the 
title  to  the  property  for  the  sake  of  deciding  tho 
judgment  already  inclined  the  same  way  by  the  con- 
text of  the  instrument,  for  It  does  not  seem  that  the 

will  afforded  any  internal  evidence, 

* 

But  the  want  of  this  internal  evidence  in  the  will 
itself,  to  justify  the  resort  in  the  last-mentioned  case 
to  the  external  facts,  makes  the  propriety  of  that  de- 
cision at  least  questionable,  if  we  regard  the  au- 
thorities on  this  head;  and,  perhaps  the  consistency 
of  legal  principles  was  better  consulted  by  the  firmr 
ness  of  the  decision  of  Lord  Talbot,  in  fhe  case  of 
Equity  prevents  Brown  V.  Sclwyu',  which  was  shortly  as  follows :  John 
•  d\brb7«dc-°  Brown  made  his  will,  and  after  several  dispositions 
tw,  ind  hoW^    of  real  and  personal  property,  devised  as  follows  3 
jL^'ib^qoett  "  And  as  to  the  rest,  residue  and  remainder  of  my 
t^/^aX»ttin!r  estate,  whether  real  or  personal,  whereof  I  am  seised 

I  pas.  Temp.  Lord  T4bo^  849 ;  and  tee  4  Brp.  P.  e.  179. 
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or  possessed,  or  which  I  am  any  ways  entitled  to,  f JJ^^'f^f 
I  give  and  bequeath  the  same,  and  every  part  thereof,  f^^^^^^^^^ 
and  all  my  right,  title,   and  interest  therein  and  be  received. 
thereto,  unto  such  my  executor  or  executors  herein- 
after named,  ^  shall  duly  take  on  him  or  them  the 
execution  of  this  my  %vill,  his  or  their  heirs,  execu- 
tors, administrators,  and  assigns,  as  tenants  in  com- 
mon, and  not  as  joint  tenants.*'     And  the  testator 
afterwards  appointed  the  plaintiff  and  defendant  his 
executor:^,  and  died,  and  the  plaintiff  and  defendant 
both  proved  the  will.     The  defendant  was,  at  the 
time   of  the  testator's  death,   indebted   to  him  in 
3000/.  and  for  securing  thereof,  had  given  a  bond  to 
the  testator  (12).     The  prayer  of  the  bill  was,  that 
the  defendant  might  account  with  the  plaintiff  for  the 
testator's  residuary  property,  and  pay  to  him  a  moiety 
of  the  said  sum  of  3000/.  with  interest,  and  the  cross- 
bill was  brought  to  have  the  bond  delivered  up  to  be 
cancelled.     It  appeared  by  the  answer  of  the  de- 
fendant in  the  original  cause,  and  by  the  proofs  (13), 


(12)  In  equity,  a  debt  is  not  released  by  a  creditor's  making  his 
4ebtor  his  executor ;  but  at  law  it  is  otherwise ;  and  if  a  creditor 
makes  his  debtor  and  another  his  executors,  the  consequence  at  law 
is  still  the  same  ;  nor  is  this  consequence  varied  by  the  fact  of  the 
debtor's  administering,  or  not  administering ;  the  reason  whereof  is 
tbisy  that  the  other  cannot  bring  an  action  without  joining  him  who 
refuses,  and  they  cannot  sue  one  of  themselves  for  a  personal  thing. 
See  this  doctrine  well  treated  of,  in  Plowd.  Comm*  184^  Woodward 
17.  Lord  Darcey. 

(13)  In  courts  of  equity,  these  parol  proofs  are  generally  per- 
nitted  to  be  read  without  prejudice.     But  at  law,  where  the  jury 


n 
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that  the  testator  really  designed  to  give  this  money 
to  the  defendant,  and  that  he  had  actually  instructed 
one  Viner,  the  attorney  who  drew  the  will,  to  make 
this  disposition  accordingly :  that  Viner  neglected  to 
m^ke  mention  of  it  in  the  will,  insisting  that  the 
bond  would  be  extinguished  and  released,  of  course, 
by  Selwyn's  being  appointed  executor ;  but  that  the 
%  testator  appearing  dissatisfied  with  Viner's  opinion^  a 

case  was  laid  before  counsel,  who  confirmed  what 
Viner  had  said,  relying  upon  which,  the  testator 
signed  and  published  his  will,  with  a  full  persuasioa 
that  the  bond  would  be  extinguished ;  and  this  ap- 
peared clearly  to  have  been  the  intention  of  the  tes- 
tator. 

It  was  impossible  for  parol  evidence  to  be  more  de- 
cisive than  that  which  was  offered  in  this  case,  if  it 
could  have  been  received ;  but  it  is  equally  plain, 
that  if  the  will  were  considered  without  the  parol 
evidence,  and  the  general  devising  words  giving  all 
the  real  and  personal  property,  not  before  disposed 
of,  to  the  residuary  legatees,  were  only  attended  to* 
that  this  debt  was  included  in  the  bequest,  as  falling 
under  the  description  of  personal  estate.  The  Chan- 
cellor, although  he  declared  it  to  be  his  private  opi- 
nion that  the  debt  was  intended  to  be  released  to  the 


mighty  and  probably  would  be»  inilaeiiced,  by  the  admission  of  such 
improper  testimony,  the  production  of  it  will'  not  be  allowed*  See 
this  distinction  adverted  to  by  Mr,  Justice  PoweU«  in  Newton  f  •> 
Preston.     Free,  in  Ch.  lO*. 
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executor,  by  whom  it  was  owing,  thought  himself  not 
at  liberty  to  yield  to  the  parol  evidence,  and  to  make 
a  construction  against  the  plain  w^ords  of  the  will. 

Although  the  case  of  Brown  r.  Sclwyn,  is  not 
easily  reconcileable  with  that  of  Harris  v.  the  Bishop  . 
of  London,  yet  it  is  not  opposed  to  the  doctrine 
of  the  admissibility  of  parol  and  extrinsic  evidence, 
to  decide  the  judgment  already  strongly  inclined  by 
the  context  and  external  evidence  of  th^  instru- 
ment 
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REPUBLICATION  OF  WILLS. 

1 1{ERE  is  a  difFerencc  between  the  relation  which 
a  codicil  bears  to  a  will,  once  complefed  according  to 
the  then  existing  intention^  and  that  which  subsists 
between  the  interrupted  stages  of  one  entire  testa- 
mentary act;  and  upon  this  distinction^  will,  it  seems^ 
depend  the  question,  whether  or  not  thejirst  act  of 
the  testamentary  disposition  will  require  to  be  exe- 
cuted and  attested  according  to  the  statute.  But 
whether  the  subsequent  writing  be  considered  as  a 

republication  by  way  of  codicil,  or  as  -the  conclusion 

» 

of  something  already  begun,  it  seems  settled  that 
such  subsequent  writing  to  be  effectual  to  pass  land, 
ought  to  be  executed  as  the  statute  directs  in  the  case 
of  a  devise  of  lands. 

In  what  sense  When  z  Will  propcrly  executed  to  pass  freehold 

understood  as  cstatcs,  rcfcrs  to  zTi  unexccutcd  paper  already  in  er- 
into^ISd  mat-  istCTice,  by  an  unambiguous  description,  and  expressly 
uij^i  part    t  e  j^j^p^  j^g  contcnts  among  its  own  dispositions,  such 

paper  is,  with  exact  propriety,  said  to  he  incor«* 
porated  into,  and  to  be  executed  by  the  execution  of 
the  will,  for  its  relation  to  it  is  that  of  the  part  to  tbe 
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vrhole  ;  but  where  a  codicil  is  said  to  be  part  of,  or 
incorporated  into  a  will,  this  union  must  be  under- 
stood to  be  the  effect  of  its^r^^  acting  upon  the  will 
by  its  own  force,  and  attracting  it  to  itself. 

Hence  we  sec  the  necessity  of  its  being  executed 
according  to  the  statute.  In  the  case  put  of  the  re- 
ference by  the  will  to  an  existing  paper,  such  paper 
is  mute  till  it  is  acted  upon  by  the  will,  and  has  no 
,  testamentary  operation  before  the  execution  of  the 
will ;  whereas  in  the  instance  of  the  codicil,  the  will 
is  first  acted  upon  thereby,  and  being  brought  down 
to  the  date  thereof^  speaks  again  with  reference  to  the 
state  of  the  property,  by  virtue,  not  of  its  own  ori" 
ginal  execution,  but  of  tlie  execution  of  the  codicil, 
with  which  it  becomes  incorporated,  and  thus,  by 
consequence  of  reasoning,  becomes  I'e-executed  and 
re-published  with  the  solemnities  prescribed  by  the 
statute.  And  this  is  properly  the  republication  by 
codicil,  the  effect  and  meaning  of  which  is,  that  the  ^^.*«  meaning 

®  '  and  effect*  of  re- 

terms   and  woids  of   the   will  shall   be   construed  pubUcatioiT 

to  speak  with  regard  to  the  property  of  the  testatol** 
and  the  objects  of  his  dispositions,  just  as  they  stand 
circumstanced  at  the  date  of  the  codicil  In  con- 
struing such  will  so  republished,  it  must  be  cousin-  . 
dered  therefore  what  the  words  of  the  will  at  the  time 
of  the  republication  import ;  their  setise  cannot  be 
enlarged  ( 1 ),  but  their  operation  may,  if  time  or  ac- 

**  ■  I  '■  ■  ■  ■      ■  ■       I  ,  ■  ■  I  ■         ■■■M  ■■     ■  I  ■  ■ 

.  (1)  Neither,  m  has  been  before  observed,  can  the  origiaal  effect 
of  the  kmiutions  be  altered ;  as^  if  there  be  a  derise  to  J,  S.  and  his 

1 
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cident  have  increased  the  amount  or  number  of  the 
particulars   comprised    within   the   compass   of  it3 

expressions  (2). 

0 

I 

After  the  statutes  33  and  34  Hen.  8.  the  courts  of 
justice  were  frequently  divided  on  the  validity  of 
parol  republications  of  wills  of  lands^  and  it  appears 
that  in  opposition  to  the  clear  sense  of  those  statutes^ 
the  favour  with  which  all  testamentary  dispositions 
were  regarded,  sometimes  gave  the  effect  of  a  re- 
publication to  slight  and  unconsidered  expressions. 
Thus,  in  the  case  of  Beckford  v.  Parnecott*,  which 
was  determined  in  the  37th  year  of  Elizabeth^  where 
a  man  seised  of  lands  in  A.  devised  the  same  to  B. 
and  C.  and  appointed  them  his  executrixes,  and  then 
purchased  other  lands  in  A.  and  being  requested  to 
sell  the  lands  which  he  had  lately  purchased,  refused 
so  to  do,  saying,  ''  No,  they  shall  go  with  my  other 
lands  in  A.  to  my  executrixes ;"  and  afterwards  being 
sick,  the  will  was  read  to  him,  without  his  making 
any  observation ;  but  in  a  codicil,  which  he  annexed, 
he  gave  legacies  of  goods  to  other  persons  on  his 

t  Cro.  El.  49S. 


heirs,  and  J.  S.  die,  and  then  the  will  is  republished  ;  the  republica-' 
tion  will  not  carry  it  to  the  heir.  Plowd.  342.  and  see  the  casft 
of  Stead  v.  Bouvrier,  1  Vent.  341.    PoUexfen,  546.    2  Jo.  135. 

(2)  It  is  obvious  upon  equitable  pnnciples,  that  if  a  will  is  re- 
liublished,  containing  a  general  devise  of  testator's  estates,  an  estate 
only  contracted  for  after  such  general  devise,  will  past^  10  Vex« 
un.  605.  Broome  v.  Monck. 
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death;  upon  a  questibn  beittg  made^  ^ivhether  by 
these  words  spoken  to  a  stranger^  the  will  was  repub- 
lished^  so  as  to  make  the  new  purchased  lands  pass ; 
Fenner^  Clench>  and  Popham  held  them  to  amount  to 
a  new  publication (3).  In  Fuller  v.  Fuller(4), 
which  took  place  much  about  the  same  time  with 
that  of  Beckford  v.  Parnecott,  where  the  devise  was 
to  the*  testator^s  son  Richard^  and  the  heiw  of  his 
body;  which  Richard  afterwards  died  in  the  life- 
time of  the  testator,  and  the  testator  said,  "  my  will 
is,  that  the  sons  of  Richard,  my  deceased  son,  shall  . 
have  the  land  devised  to  their  father,  as  they  should 
have  had  if  their  father  had  lived,  and  died  after  me." 
Popham  and  Fenner  held,  that  this  was  a  new  publi- 
cation to  carry  the  land  to  Richard's  son,  but  Gawdy  . 
and  Clinch  were  of  a  contrary  opinion. 

The  point  of  republication  was  also  frequently  in 
agitation  after  the  statute  of  29  Car.  2,  ch.  3.  and  there 
are  early  decisions  of  great  laxity  on  the  subject. 


(3)  According  to  the  report  in  Mod.  404-.  Gaudy  J.  doubted. 
Dyer,  143  a.  marg.  pi.  55.  cites  S«  C.  as  adjudged,  and  says  the 
main  reason  giren  by  Fenner  was,  that  the  annexing  of  the  codicil 
amounted  to  a  new  publication. 

(4)  Cro.  £L  423.  In  Mod.  353.  where  the  same  case  is  re- 
ported,  the  reporter  adds  a  qusere,  and  says  the  reason  giren  for  the 
difference  in  opinion  was,  because  the  last  publication  was  not  in  writ* 
ing ;  but  the  others  thought  there  was  enough  before  in  writing,  to 
pass  the  land  to  the  issues;  though  there  they  were  to  take  by  descent, 
but,  under  the  republication,  by  purchase.  The  better  opinion  appears 
clearly  to  bare  been  that  of  Gawdy  and  Clinch,  according  to  the 
4inaiogy  of  all  the  best  cases. 
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Dotwithstanding  the  provisions  of  that  statute.  Thu^^ 
in  Cotton  v.  Cotton  ^  which  w:as  before  the  Court  of 
Chancery  in  the  year  after  the  passing  of  the  statute 
of  frauds,  A.  being  seised  of  several  lands  in  D.  made 
his  will,  devised  lus  lands  in  D.  and  all  other  his 
lands  and  tenements  whatsoever,  unto  his  wife,  and 
afterwards   purchased  other  lands,    and   then  d^ 
coursing  with  B.,  B.  desired  him  to  let  him  have  those 
newly  purchased  lands  at  the  rate  at  which  he  bought 
them ;  and  the  testator  answered  ''No,"  for  that  he  had 
made  his  will  and  settled  his  estate,  and  lie  intended 
that  his  wife  should  have  his  whole  estate ;  the  court 
inclined  strongly  to  hold  this  a  new  publication,  and 
particularly  with  respect  to  the  lands,  and  that  it  wa» 
not  material  that  the  words  should  have  been  ex- 
pressed animo  testandi,  for  that  must  necessarily  be 
intended  when  the  discourse  had  particular  reference 
to  the  will.    By  the  report  of  the  same  case  in  Chan- 
cery Reports,  it  appears  that  the  point  of  republi- 
cation was  referred  by  the  Court  of  Chancery  to  a 
trial  at  law,  at  which  a  special  verdict,  by  the  direc- 
tion of  Lord  Chief  Justice  North,  was  found,  and  on 
a  solemn  argument  before  all  the  Judges  of  C.  B, 
they   unanimously  gave  judgment  for  the  devisee 
against  the  heir  at  law. 

Whether  there  About  forty  vcars  aftcrwards  it  was  held  by  Lord 
2Sdi4'2b«tt-  Macclesfield,  when  he  sat  as  Chief  in  the  King's 
stn^ the  ItLtutc  'Bench>  that  since  the  statute  of  Charles^'  there  could 
^  "  '*         not  be  an  implied  republication  of  a  will  of  lands» 

^  Frtem.  264*.  S  Ch.  Rep.  iS8. 
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evea  by  the  execution  of  a  codicil  referring  thereto^ 
but  that  the  will  must  be  re*executed(5).  At  a 
trial  at  bar  before  his  Lordship  and  the  other  Judges 
of  the  King's  Bench,  the  facts  of  the  case  appeared 
to  be  these.  The  Earl  of  Bath%  by  his  will  dated 
October  the  11th,  16^,  duly  executed,  took  notice 
that  his  lands  were  settled  upon  his  sons  Charles  and 
John,  in  tail  male,  and  then  devised  in  these  words  t 
In  case  my  solis  shall  have  no  issue  male,  then,  for 
the  preservation  of  my  name  and  family,  )  devise 
my  said  lands  unto  my  brother  B.  G,  and  the  heirs 
male  of  his  body  issuing.  B.  6.  died  in  the  life* 
time  of  the  testator,  having  issue  George  then  Lord 
Lansdown,  by  which  the  devise  to  B.  G.  in  tail  male 
lapsed.  On  the  15th  of  August,  1701,  the  testator 
sent  for  seven  persons  and  said,  I  sent  for  you  to  be 
witnesses  to  my  will,  and  sometimes  to  be  witnesses 
to  the  republication  of  my  will;  and, then  took  a 
codicil,  dated  15th  August,  1701,  in  one  hand  and 
the  will  in  the  other,  and  said,  this  is  my  will 
whereby  I  have  settled  my  e&itate,  and  I  publish  this 
codicil  as  part  thereof;  and  then  signed  the  codicil, 
(which  lay  upon  the  table  with  the. will)  in  the  pre- 
sence of  the  witnessesj(  who  subscribed  it  in  his 
presence. 

■ 

^  Paophrase  v.  Lord  Lansdowo,  Via.  Abr.  tit.  Der.  (Z)  22. 


(5)  That  a  will*  may  be  repobliahed  by  the  testator's  repeatmg 
upon  it  the  ceremoaies  required  by  the  statate,  yid.  Herbert  v.  Tur« 
bal»  1  Sid.  16%  1  Keb.  589. 

I  I 
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By  the  codicil^  *he  devised  in  these  w<»ds: 
^  Whereas,  I  heretofore  made  mj  will>  dated  11th 
October^  1684,  which  I  do  not  intend  wholly  to  re* 
voke,  but  iti  regard  to  the  many  accidents  and  alte* 
rations  in  my  family  and  estate,  I,  by  this  codicil, 
which  I  appoint  to  be  taken  as  part  of  my  will, 
devise  as  foUoVs;*'  and  then  devised  diveis  manors^ 
&c.  to  his  son  Charles  and  his  heirs,  and  100/*  per 
ennum  to  his  nephew^  then  Lord  Lansdown^  for  life» 
He  then  put  the  will  and  codicil  together  in  a  sheet 
<^paper>  and  sealed  them  up  in  the  presence  of  the 
Mnie  witnesses,  but  the  will  was  not  unfolded  in 
their  presence,  nor  did  any  of  them  write  their 
names  as  witnesses  on  or  under  the  will,  or  on  the 
same  paper,  but  to  the  codicil  only.  And  by 
Parker,  Ch.  J<  and  by  ^e  whole  court,  this  was 
held  no  republication;  for»  «ince  the  statute  99 
Car.  8.  there  shall  be  na  repvhUcaUon  ly  implicar 
fidfi,  but  the  wiU  must  be  re^xecuted,  otherwise  a 
devise  of  lands  shall  not  be  good. 

$ir  WHliam  Lytton',  by  his  wfll  SSd  March,  1700^ 
devised  all  his  lands  to  his  nephew  Lytton  Strode 
and  his  heirs,  and  directed  that  he  should  take  the 
surname  of  Lytton ;  and  his  personal  estate  he  de^ 
vised  to  Dame  Russell^  his  sister>  and  Lytton  $trode» 
and  made  them  executors.  After  his  will  made. 
Sir  William  Lytton  purchased  the  equity  of  redemp- 
tion from  the  mortgagors  in  fee^  of  premises  which 

<  Lytton  V.  Lady  Falkland,  Vio.  Abr.  li^.  Dor*  (Z.) 
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ircre  tnbrtgaged  to  liim  before  he  made  his  vjrill;  and 
6n  the  13th  JuHe,  1704r»  by  a  codicil  attested  by 
three  Ivititesdesj  he  said^  linake  this  codicil  whichi 
will  shall  be  added  to  ahd  be  part  of  my  last  will 
which  I  have  formerly  made ;  and  the  Lord  Chancel- 
lor Cbwj^er^  assisted  by  Sir  John  Trevor^  Master  of 
tiie  Rolls>  Lord  Chi^f  Justice  Trevor,  and  Mr. 
Justice  Tracy,  on  the  16th  June,  1706,  decreed 
that  this  Was  not  a  republication,  for,  tliat  since 
the  statute  of  frauds,  therie  could  be  no  devise  of 
lands  by  an  implied  rejpuNication;  for  the  |iaper 
in  which  a  devise  of  lands  is  contained,  ought  |q 
be  rC'Cxecuted  in  the  presence  of  three  witnesses* 

With  respect  to  the  first  of  these  two  cases,  de-  ^| 
termined  by  Loid  Parker  and  the  Judges  of  the  la 
Court  of  King*8  Bench,  though  the  resolution  seems  tv^sWt 
to  have  been  grounded  Upon  the  rule  then  adopted,  S  i  rMuffiS-^ 
of  holding  the  statutfe  of  frauds  to  be  inconsistent  SS^T^^ 
with  all  implied  republications  of  wills  and  whidh  SS^ll^liSl* 
consequently  forbade  such  effect  to  be  given  to  a  ^^^^ 
codicil  which  iecMred  no  positive  inttntim  to  re- 
piMish  the  will,  yet,  according  to  liie  principle  of 
the  case  of  ft^tt  t>.  Rigden*  above  mtotioned,  and 
the  rule  of  cdnstruing  a  republication  of  a  wilU  not 
to  expand  or  alter  the  sense  of  its  expressions,  or 
thfe  legal  effect  of  its  limitations,  but  to  apply  those 
expressions  and  limitations  t^i  the  existing  state  of 
the  subjects  and  objects  of  th$  difi|>Mitipns  at  the 

<  Plovd.  S459  atad«c  tim^%  caie»  CfO.  %,  24$. 

i  I  % 


484  Repuhlication.  Chap.  IV. 

date  of  the  repubjication^  I  do  not  see  how  any 
other  judgment  could  have  been  given,  even  on  the 
supposition  that  the  will  was  republished ;  for  if  a 
will  limits  an  estate  to  go  by  descent^  and  the  per' 
son  through  whoni  the  descent  is  to  be  transmitted 
dies  before  the  testator,  the  devise  clearly  lapses ; 
and  if  such  will  is  republished,  no  person  can  take 
an  estate  under  it  in  any  other  way,  than  that  in 
which  the  original  limitation  was  calculated  to  give 
it  to  him ;  he  cannot  take  as  a  purchaser  what,  ac« 
cording  to  the  effect  of  the  limitation^  he  was  de- 
signed to  take  by  descent. 

3bmtibeJe&  The  principle  of  this  reasoning  was  recognized 
"^""^uS***  in  Sympson  v.  Homsby^  the  question  in  which 
heirtof  hit  b«hr.  ^jggg  arosc  uoou  the  wiU  of  one  T.  A.  who,  bavins:  a 
nordi«An<ifor  ^{f^  ^xA  oulv  two  daughters,  devised  lands  in  se- 

want  of  iucb  ^  , 

"»*^-''  vcral  towns  to  his  wife  for  life,  for  her  jointure; 

and^  after  the  the  death  of  his  wife,  to  his  daughter 
Bridget  and  the  heirs  male  of  her  body;  and  for 
want  of  such  issue,  to  his  daughter  Jane  for  her  life, 
and  after  her  death,  to  her  first  and  other  sons,  in 
tale  male  successively,  with  several  remainders  over. 
Bridget  di^d  in  her  father  s  life^time,  leaving  issue  a 
son,  whom  the  grandfather  took  into  his  own  house, 
ZitiA  expressed  muth  kindness  for.  Afterwards  the 
grandfather  made  a  codicil  which  began  thus:  '^  A 
codicil  to  be  annexed  to  my  will."  And  thereby 
he  gave  some  part  of  a  leasehold  estate,  ( which^,  by 

^  Pwc,  Ch.  4S9. 
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his  will  was  given  to  his  daughter  Bridget )  to  her 
son>  added  another  trustee  for  some  charities^  ahd 
duly  executed  the  same.  And  the  Lord  Chancellor, 
after  looking  into  the  books^  said  he  found  it  already 
settled)  that  Bridget  dying  in  the  life-time  of  the 
testator,  the  heirs  male  of  her  body  could  not  take 
by  purchase,  for  these  words,  '  heirs  male  of  her 
body,'  were  inserted  to  express  the  quantity  of  the 
estate;  though  if  the  thing  were  res  integra,  he 
thought  it  plainly  the  intention  of  the  testator,  that 
Jane  should  not  take  till  there  should  be  a  failure  of 
the  issue  of  Bridget,  for  this  he  thought  the  words 
for  want  of  such  issue  fully  imported. 

These  cases,  therefore,  contained  circumstances 
which  would  have  been  an  answer  to  the  claims  set 
up  under  the  will,  on  the  ground  of  its  being  repub- 
lished by  the  codicil,  without  opposing  the  doctrine 
of  an  implied  republication;  for,  upon  the  principle 
juist  above  discussed,  the  republication  of  the  will  * 
would  not  have  extended  the  devise  to  the  parties 
claiming  by  reason  of  it  in  those  cases.  However, 
in  Lord  Lansdown*s  case,  we  have  observed,  that 
Lord  Parker  in  terms  denied  the  possibility  of  any 
implied  republication  of  a  will  of  lands  since  the 
statute  of  frauds;  and  in  the  case  above  mentioned 
of  Lytton  v.  Falkland,  the  resolution  could  only  be 
founded  upon  the  supposed  effect  of  the  statute,  to 
exclude  all  implied  republications,  where  real  pro* 
perty  was  in  question. 
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tr^n  theKie  avtboiitiefli  a  clear  doctijiie  nxwe,  ap- 
parently agreeing  with  the  proYUJom  of  the  statute^ 
the  sensfj  whereof  appeared  to  be,  that  though  the 
^ill  and  codicil  were  both  executed  according  to  the 
statute  of  fiauds^  yet  the  codicii  should  be  no  repub- 
lication of  the  will|  so  as  to  draw  down  the  date  of 
such  will  to  that  of  the  codicil^  but  the  will  itself 
ought  to  be  re-executed  to  affect  real  property  ac- 
<|uired  since  its  original  execution.    About  10  years 
aftar  Lord  Macclesfield^    then   Lord  Chief  Justice 
Parker^  had  decided  the  case  of  Panpbrase  v.  Lord. 
Lansdown  in  the  Court  of  King's  Bench^  Acherley 
V.  Vernon*  came  before  him  in  the  Court  of  Chan- 
cery, when  his  Lordship   held  an  opinion  on  this 
subject,  not  conformable  to  that  which  he  is  repre- 
sented to  have  pronounced  on  the  former  occasion. 
The  case  was  as  follows: 

J.^  S.  by  a  will  dated  the  17th  January,  1711, 
devised  to  M.  his  wife  1000/.  per  annum  for  her 
life,  to  issue  out  of  his  real  estate  at  IL,  &c.;  to 
his  sister  E.  200 <•  per  annum,  for  her  life;  and 
1000/.  to  L.  her  daughter,  for  her  portion;  and 
ailer  other  legacies,  he  devised  the  residue  of  his 
real  and  personal  estate  to  A.  B.  C.  D.  and  £•  and 
S  their  heirs,  executors,  and  administrators,  on  trust 
to  vest  the  residue  of  his  personal  estate  in  lands 
of  inheritance,  and  directed  that  his  trustees  should 
stand  seised  and  possessed  of  his  real  and  personal 

s  Com.  381. 
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estate  to  the  uses  of  fais  will^  during  his  wife's  Itfej^ 
and  after  her  decease^  if  he  should  die  without  issuei 
to  the  intent  that  his  freehold  and  leasehold  estates^ 
and  the  lands  to  l>e  purchased,  ^ould  be  settled 
to  the  use  of  the  defendant  G.  for  99  years ;  then 
to  his  first  and  other  sons  in  tail  male,  ^c.  J.  $. 
purchased  several  fee-farm  rents,  assart  rents»  and  \ 

other  lands  and  tenements,  and  then  by  a  codicil, 
dated  Sd  February,  1720^  being  two  days  before 
his  death,  he  reciies,  that  he  made  a  ivill,  dated 
1st  Januaryj^  1711,  and  then  says,  ^  I  hereby  ratify 
and  confirm  the  said  will,  except  in  the  alterations 
hereafter  mentioned.  The  portion  to  my  niece  L. 
shall  be  made  up  6000/.  and  what  I  have  given  to 
my  sister  and  niece  shall  be  accepted  by  them  in 
satisfaction  of  all  they  may  claim  out  of  my  real  and 
personal  estate,  and  on  condition  diey  release  all 
right,  &c.  to  my  executors  and  trustees  in  my  wiU 
named ;  and  thus  having  provided  for  my  sister  and 
niece,  I  devise  all  the  lands  by  me  purchased  since 
my  will,  to  ,  my  trustees  and  executors  in  my  wiU 
named,  to  the  same  uses,  and  subject  to  the  same 
trusts  to  which  1  have  mentioned  to  devise  the  manor 
pf  H.,  and  the  bulk  of  my  estate;  and  I  revoke  that 
part  of  my  will,  whereby  I  appoint  A,  B.  and  C,# 
,  three  of  my  trusteeir,  in  my  will,  and  I  desire  K.  and 
N.  to  be  two  of  my  trustees,  and  devise  my  said  real 
estate  to  them  accordingly."  Lord  Chancellor  Mao* 
clesfield  decreed,  that  the  will  wis  opttfirmed  by  the 
codicil ;  that  J,  S*s.  signing  and  publi|riii<){g  Ins  codi* 
dl,  in  the  presence  of  thr^  witnesses^'  i«iy  it  xs^vb^ 


48S  Republication.  Chap.  IV; 

cation  of  his  will,  aii^  both  tpgether  made  but  one 
will;  and  by  the  said  will  and  codicil^  his  fee  farm 
rents,  assart  rents,  and  lands,  contracted  to  be  put^ 
Phased,  and  all  his  real  and  personal  estate,  ( except 
the  copyhold  purchased  before  his  will)  did  well 
pass.  On  appeal  to  the  Lords,  *the  decree  was 
affirmed. 

Notwithstanding  the  codicil  in  the  case  last  pro- 
duced expressly  confirmed  the  will,  yet  the  decree 
of  the  Court  and  judgment  of  the  Lords,  have  been 
considered  as  standing  on  the  general  ground,  that 
even/  codicil  refers  to  and  acts  upon  the  will,  and 
must  in  its  nature  not  only  suppose  the  existence 
thereof,  but  must  attract  it  into  an  union  with  itself 
bringing  it  down  to  its  own  date.  And  upon  the 
authority  6f  this  case  it  stands,  that  whatever  be  the 
apparent  purpose  .of  making  the  subsequent  instru- 
ment, and  whether  the  subject  of  its  express  dispo- 
sition be  real  or  personal  estate,  if  it  import  to  be  a 
codicil,  and  have  the  signature  <^  the  testator,  and 
the  attestation  of  three  witnesses,  agreeably  to  the 
directions  of  the  statute  in  respect  to  wills  of  real 
property,  it  will  have  the  effect  of  republishing  the 
will. 

This  interpretation  of  the  ground  of  the  decree 

41 

in  Acherley  v.  Vernon,  seems  to  be  built  upon  the 
general  expressioifs  of  Lord  Macclesfield,  in  that 
case^  '^  that  the  codicil  being  exeatted  and  attested 
by  tliree  witnesses,  was  a  republication  of  the  will ; 
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and  that  they  became  one  will;"  and  this  seems  ihe 
safest  ground  for  the  doctrine  to  rest  upon^  for  the 
words  of  confirmation  in  the  codicil^  in  Acherley  vi 
Vernon,  and  those  declaring  the  codicil  to  be  part  of 
the  will,  were  only  the  expression  of  the  tacit  mean- 
ing of  every  codicil,  which  in  its  very  nature  sup- 
poses and  recognises  the  existence  and  operation  of 
the  will. 

That  this  was  Lord  Hardwicke's  understanding  of 
the  case  of  Acherley  x;.  Vernon,  clearly  appears  from 
the  expressions  used  by  him   in  Gibson   r.  L<»rd 
Mountfort^  where  his  lordship  says,  that  in  Acherley 
z.  Vernon,  it  was  the  opinion  of  the  judges,  that  the 
codicil  was  incorporated  with  the  will,  which  made 
it  a  republication :  thence  deducing  this  general  pro- 
position, that  every  codicil  executed  according  to 
the  statute  of  frauds,  to  whatsoever  part  of  the  pro- 
perty it  may  relate,  would  be  a  republication  of  the 
will.     It  was  admitted  for  the  heir,  said  his  lordship, 
that  though  it  is  a  codicil  only  to  a'  personal  estate, 
yet  if  there  is  a  general  clause  of  confirmation  of  the 
will,  that  that  will  make  the  codicil,  duly  executed, 
a  republication  of  the  will.     But,   said  the  same 
Chancellor,  this  will  make  every  codicil  a  republica- 
tion, if  it  is  executed  by  three  witnesses,  tliough  it 
relates  only  to  personal  estate;  for  a  codicil  is,  un- 
doubtedly, a  farther  part  of  the  last  will,  whether  it 
be  said  so  or  not. 

*  rVc2.  4;92,  S. 
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But  in  the  Attorney-General  v.  DowningS  the 
Court  seemed  to  be  inclined  to  a  middle  course  be* 
twten  the  case  of  Acherley  t;.  Vernon,  wherein  the 
mere  act  of  making  a  cedicil,  executed  according  to 
the  statute^  was  a  republication^  and  those  of  PaiH 
phrase  v.  Lord  Lansdown^  and  Lytton  X7,  Lady  Falk* 
land>  in  which  all  implied  republication  was  ex^ 
eluded ;  by  requiring  an  intention  to.republbh  to  be 
declared  or  expressed,  or  otherwise  distinctly  mani<* 
fested,  by  the  testator,  in  order  to  give  to  hb  codicil 
that  effect.  And  Lord  Chancellor  Camden  heldiw 
that  the  annexation  of  the  codicil  to  the  will  was 
Ofie  qf  tlu  modes  by  which  such  intention  might  be 
declared*  and  was  therrfm'e  a  republication.  And 
his  Lordship  seemed  to  think,  that  the  expresstOM 
used  in  the  codicil,  in  Acherley  v.  Vernon*  were  the 
foundation  of  the  decree,  for  the  words^  he  said* 
were  so  blended  with,  and  incorporated  into  the  will* 
that  the  one  could  net  stand  without  the  other. 

TbeptMentdoe-  By  the  Settling  csse  of  Barnes  v.  Crowe^  the  case 
^^0^*^^^  of  Acherley  v.  Vernon  has  been  set  up  as  the  great 
^^^^^.'^  authority  on  this  subject*  to  the  foil  extent  of  the 
^SS?^  tf  doctrine  ascribed  to  it  by  Lord  Hardwicke,  in  Gibson 
S^J^^rt.  V.  Mountfort,  as  above  laid  before  the  reader;  and 
iTSiS^  the  effiMt  of  annisqtion  was  there  denied*  as  being 

oBly  parol  evidence  of  a  republication*  which  Loid 
Coounissioner  Eyre  said,  could  not  be  received  since 

1  Ainbkr»  571.  ^  7  Vez.  Jan.  4S& 
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thftstatnte  otfmtia,  "  If  we  disentangle  ourselvc* 
from  the  rule>  said  the  Lord  GDnvni9si(Mier>  that 
there  shall  be  no  republication  without  re-execution, 
the  principle  that  a  codicils  attested  by  three  wit-* 
ii€Mes>  shall  be  a  republicatioD»  seems  intelligible 
and  clear*  The  testator*s  acknowledgment  of  hb 
former  will^  considered  a^  his,  willj  at  the  exteution 
of  the  codioil>  if  not  directly  exprf^sed  in  that  in- 
strument*  must  be  implied  from  thc^  nature  of  the 
instrument  itself;  because  by  the  nature  of  it>  it; 
supposes  a  former  wiUj  refers  to  it,  and  becomes: 
part  of  it;  and  being  attested  by  three  witnesses^  i 

his  implied  declaration  and  acknowledgment  seems  ,    { 

also  to  be  attested  by  three  witnesses.    Before  the  ^'■ 

statute  of  Charles^  it  was  no  part  of  the  essence  ^ 

of  the-  republication  that  the  will  should  be  re^xe- 
cuted;  any  thing  that  expressed  the  testator's  in* 
tentibi)»  that  the  will  shoulc}:  be  considered  as  of  a, 
subsequent  date>  was  su^cient  Since  the  statute, 
continued  the  Lord  Commissioner,  re^xecution.  of  ^ 

the  will  is.  not  necessary ;   nothing  more  is  required  '^ 

than  a  writing  according  to  the  provisions  of  the  \ 

statute,  expressing  that  intent/'  : 

« 
In  the  late  case  of  Pigott  v.  Waller',  before  the  I 

present  Master  of  the  Rolls,  his  honour  submitted  to  I 

the  authority  of  Acherley  v.  Vernon,  as  that  case  was 
understood  by  Lonl  Hardwicke,  in  Gibsou  v.  Mount- 


'  7Vez.jttn,«& 
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fort,  and  by  Lord  Commissioner  Eyr^,  in  Barnes  V. 
Crowe,  but  not  without  expressing  some  disappro^ 
bation  of  the  reasonings  on  which  that  authority  was 
supported,  and  a  predilection  for  the  old  rule,  as  it 
stbod  upon  the  cases  of  Ly tton  t.  Lady  Falkland,  and 
Panphrase  v.  Lord  Lansdown ;  for,  said  his  honour,  a 
direct  republication  or  re^xecution  is  an  unequivcH 
cat  act,  making  the  will  operate  precisely  as  if  it 
w^re  executed  upon  the  day  of  the  republication  ; 
but  a  reference  to  the  will  J)roves  only,  that  the  de- 
visor recognises  thfe  existence  of  the  will,  which 
the  act  of  making  a  codicil  necessarily  implies  i  not 
that  he  means  to  give  it  any  new  operation,  or  to  do 
more  by  speaking  of  it,  than  he  had  already  done 
by  executing  it.  Why  his  speaking  of  it  should 
make  the  will  speak,  as  it  is  said,  is  not  very  easily 
discernible,  as  a  question  of  intention.  If  he  speak 
of  it  at  all,  he  must  speak  of  it  as  existing  upon  the 
last  day  as  well  as  the  first;  but  can  that  shew  that  he 
means  it  to  exist  in  any  other  form,  or  with  any 
other  effect  than  he  originally  gave  it. 

But  his  honour  concluded  by  saying,  that  Barnes 
x;.  Crowe,  afforded  a  certain  rule;  and  if  he  departed 
from  that,  it  would  only  be  to  set  every  thing  loose 
again;  not  to  get  back  to,  what  he  thought  better, 
the  old  rule,  for  then  Acherley  u  Vernon  would  be 
in  the  way.  He  was  therefore  disposed,  for  the 
convenience  of  adhering  to  settled  rules,  and  former 
decisions,  to  bold  the  codicil  a  republication  (6). 
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From  what  has  been  isaid  it  may  be  coUecled/ 
that  though    a    Codicil    properly   executed   makes 
the  will  speak>  (as  it  is  expressed)  at  the  date  of  the 
codicil^  yet  it  must  have  words  clearly  applicable  to 
the  intermediate  acquisitions^  or  it  cannot  have  the 
effect  of  passing  them.     And  if  it  had  a  specific  re-  if  awiubas » 
ference  to  a  thing  existing  when  it  was  first  pub-  to  a  thing  sub- 
lished^  but  subsequently  withdrawn^  the  republication  wu  fim  imbiuh^ 
of  it  by  a  codicil  will  not  make  it , operate  upon  quemiy  with- 
another  subject^  which  has  come  by  substitution  into  ^'SjtS'n  ofk 
the  place  of  the  thing  so  withdrawn,  though  pre-  SjtmJ^il(J!l 
cisely  similar  in   its  amount  and  quality.     Thus,  JS^*^bg,whidi 
where  a  man,  by  his  marriage  settlement,  having  JSJu^^toto'Sr 
a  power  to  charge  a  sum  of  2000/.  upon  certain  pre-  ^"  ^  ^ 
mises,  made  his  will  accordingly,  disposing  of  this  <i»^n.ti»«»8*>"; 

'  o  ./  •»  r  o  milar  in  amount 

sum,  and  afterwards  by  a  subsequent  settlement  ex-  •odquaUty. 
tinguished  his  former  power,  and  created  to  himself 
a  new  power  of  charging  the  same  sum  on  other 
property,  and  afterwards  made  a  codicil  with  three 
witnesses,  making  no  mention  of  the  power;  the 
Master  of  the  Rolls,  Sir  William  Grant,-  held  clearly 
that  the  power  itself  being  gone  before  the  death  of 
the  testator,  the  will  had  nothing  to  operate  upon, 
and  could  not  be  applied  to  the  new  power.  It  is 
true,  he  observed,  a  codicil  has  the  eflfect  of  repub- 
lishing  a  will,  and  makes  it  speak  at  the  time  of  the 


\  ■» 


(6)  The  codicil  related  only  to  penonalty, 
teotion  to  republish  the  wilL 
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republicaticm.  But  here  the^  will  ^eaks  only  df  the 
power  given  by  the  marriage  seMlemeo^.which  was 
as  much  gone  as  if  it  had  never  existed.  It  was  a 
new  'poweTj  fm*  a  new  consideration^  affecting  differ 
ren<  estates". 


L 


This  then  appears  to  be  the  proper  understanding 
of  the  doctrine^  viz.  that  the  codicil  if  e:lLecuted  so 
as  to  act  upon  the  subject^  brings  down  the  will  lo 
its  own  datCj  and  makes  it  speak  as  if  it  were  made 
at  that  time;  but  that  still  it  is  made  to  speak  only 
Us  own  sense,  and  if  it  had  any  particular  view  to 
ariy  particular  object  (»r  purpose^  which  ceased  to 
exist  during  liie  interval  between  the  will  and  codicil, 
the  codicil  will  not,  from  the  accidental  aptitude  of 
the  words  to  another  subject  created  or  acquired 
since  the  will,  have  any  operation  upon  that  which 
was  so  entirely  out  of  the  original  view  of  the  testft* 
tor. 

In  a  very  recent  case(7)«  circumstanced  in  some 
respects  like  the  one  last  above  cited,  whare  a 

"  7  Vez.  Jan.  i&B,  Holinet  v.  CogluB. 


(7)  10  East.  242»  Lane  v.  Wilki&t.  It  nuitt  be  admitted  bow. 
efer»  that  the  noare  prevaiyBg  and  oitaatible  leaMNi  aecncd  lo  bey 
that  as  the  will  declared  only  the  testator's  inteiidoa  not  to  distnib 
the  existing  limitation  in  tail  by  sttftringarecoTeiyy  but  to  leanre  the 
estate  to  go  as  it  stood  limited,  this  dedantion  amomted  to  no 
derise  at  all;  and  wheny  after  having  altered  kis  intenuon^  and  takep 
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had  been  mzde,  and  a  recovery  subsequently  suf- 
fered^ upon  which  was  reserved  a  power  to  the  tes- 
tator to  declare  the  uses  of  the  land  by  bis  will  or 
codicil^  and  then  the  testator  made  a  codicil  confirm- 
ing his  will,  except  where  altered  by  that  codicil, 
but  taking  no  notice  of  his  power.  The  Court  of 
King's  Bench,  upon  a  case  for  their  opinion  out  of 
Chancery,  held  that  the  power  was  not  executed  by 
the  codicil:  one  of  their  reasons  for  which  opinion 
seemed  to  be,  that  they  could  hot  infer  an  intention 
to  execute  the  power  from  the  mere  general  confir- 
mation of  the  will  by  the  codicil ;  though  they  readily 
admitted  that  it  was  not  necessar}',  that  any  express 
reference  should  be  contained  in  a  will  to  make  it  a 
valid  execution  -of  a  power. 

It  has  also  been  solemnly  decided,  that  this  effect 
of  a  codicil  upon  a  will,  of  making  it  speak  as  to  the 
existing  property  of  the  testator,  as  far  as  the  fsdr 
lind  legal  comprehension  of  the  terms  of  it  will  go, 
may  be  restrained  by  the  manner  in  which  the  codi' 
cil  is  expressed.  Thus,  where  the  codicil,  reciting 
the  devise  of  the  will,  revoked  the  same  as  ta  two  of 
the  trustees,  and  then  devised  the  $atd  lands,  &c^ 


a  new  ettate  in  the  preraitet  by  raflFeriog  a  recoveryt  reternng  to 
himielf  a  power  of  appoiaunent  by  deed,  will,  or  codicil,  he  exo* 
cnted  a  codicil  expresdy  tonfinning  hit  will,  such  codicil  codd  not 
be  considered  as  carrying  the  will  further  than  its  natural  and  proper 
ei&ct,  which  was  not  a  posittTe  detlse  (Mr  disposition,  but  the  decia* 
ratfoa  of  a  poiposed  onutsion* 
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lands  purchased  between  the  will  and  codicil  have 
been  adjudged  not  to  pass** 

* 

Of  the  doctrine  .    As  it  IS  hoped  that  by  this  view  of  the  cases  the 

of  the  republio- 

tioBofwHkof    progress  of  th^  doctrine  of  republication,  as  to  real 

AfTMMe/ estate*      '^       ^ 

estate^  is  made  clear  to  the  reader;  I  shall  now  say  a 
few  words  upon  the  question  of  the  republication  of 
wills  of  personal  estate.  In  respect  to  this  descrip^- 
tion  of  property,  the  doctrine  is  said  not  to  have  been 
changed  by  the  statute  of  frauds;  and  this  appears 
to  have  been  the  opinion  of  -Lord  Hardwicke,  from 
the  words  used  by  his  Lordship  in  the  case  of  Abney 
V.  Miller  %  wherein  the  act  of  republication  insbted 
upon  was,  that  the  testator,  after  renewing  Jhis  leases, 
being  in  search  for  another  paper,  and  the  person 
who  was  assisting  him,  having  taken  up  the  will  by 
mistake,  he  said,  "  this  is  my  .will,*'  not  meaning 
thereby  to  republish,  but  to  shew  that  it  was  not  the 
paper  he  wanted.  His  Lordship  observed,  that  to 
make  it  a  republication,  there  must  be  the  animus 
republicandi  in  the  testator,  which  observation  war- 
rants the  inference,  that  he  was  then  of  opinioi^ 
that  if  the  words  used  had  been  declarative  of  an 
iiUention  to  republish,  they  would  have  been  effec- 
tual to  produce  such  a  consequence.  What  will  be 
the  weight  of  this  doctrine  of  Lord  Hardwicke,  when 
the  point  comes  directly  under  adjudication,  remains 
to  be  seen;    but  in  the  mean  time,  one  may  be 

»  2  Bos.  et  PuiL  500,  Bowet  v,  Bowes,  (House  of  Lords.) 

•  2  AtL  599. 
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permitted  to  suggest/  that  there  is  a  difficulty  irt 
conceiving  why  the  clauses  of  the  statute^  which 
afiect  the  publishing  of  wills,  sihouM  not  also  reach 
to  the  republication  of  thein^ 

A  republication  is  a  new   pfubkcatiori>  and  if  a 
will   can  be  republished,  by  psarol  so  as  to  make  it 
paiss  property  not  affected  by  its  original  disposition^ 
what  is  this  but  making  partially  at  lefast  ^  nuncu- 
pative testament^  unaccompanied  by  th^  forms  pre- 
•  scribed  by  the  statute  ?    We  halve  seen  that  tn^ny  of  . 
the  judges  struggled  hatd  against  admitting  a  parol 
republication  of  ^illsof  lands^  even  before  the  statute 
of  frauds^  as  being  rn  contraventioti  of  the  ^atut€ 
of  wills;  and  where  the  requisites  are  not  observed  sa 
as  to  make  good  a  ntiificttpatiVe  fesfamdnt^  the  statute 
of  frauds  has  imposed  the  same  necessity  for  a  writ-' 
ten  declaration  of  the  wil]  in  respect  to  personalty^ 
No  subsequent  writing  can  repubKsh  a  will  of  land, 
since  the  statute  of  frauds,  unless  it  be  executed  sa 
as  to  be  itself  capable  of  passing  land  according  to 
that  statute ;  why  then  should  a  will  of   personal 
estate  be  capable  of  being  republished  without  the 
observance  of  the  mode  whereby  alone  a  personal 
will  can  be  rei^ered  eflftifctual  f 


\ 
\ 


This  last  branch  of  my  subject  may  be  Cbnctuded  The  desthidiioik 
by  observing,  that  although  words  are  never  allowed  imtrument  may 
to  have  the  effect  of  republishing  a  wilt  of  lands,  TrpUed  npubu- 
(whatever  may  be  the  doctrine  in  respect  to  personal  up^Aci^^ 
testaments)  yet  where  an  express  or  implied  revo- 
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cation  has  taken  place,  it  has  been  held  diat  the  will 
may  be  set  up  again  by  a  species  of  implied  republic 
cation^  founded  upon  the  destruction  of  the  revoking 
instrument  As  where  a  testator  makes  two  wills, 
the  latter  of  which  is  inconsistent  with,  or  expressly 
revokes  the  former,  yet  if  he  afterwards  destroy  the 
second  will,  leaving  the  first  in  a  perfect  state,  the 
original  will  is  held  to  be  set  up  again  V  And  this 
seems  to  stand  upon  plaiti  principles,  for  the  first 
will,  being^ambulatory  during  the  testator's  life,  is  in 
existence  without  any  alteration  at  the  time  when  its 
operation  is  to  begin,  and  that  which  was  to  be  de- 
structive of  its  operation,  is  out  of  the  way  at  the 
moment  when  it  was  to  have  its  destructive  efiect* 


%  Glazier  V.  Glazier,  4  Burr.  2512. 
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THE  ^ATUTES, 


29  Car.  2.  c.  3. 
An  Act  for  Prevention  of  Frauds  n/id  Petjuries, 

r  OR  prevention  of  many  fraudulent  practices,  which 
are  commonly  endeavoured  to  be  upheld  by  perjury, 
and  subornation  of  perjury ;  be  it  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  Lords  spiritual  and  temporal^ 
and  the  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same.  That,  from 
and  after  the  four  arid  twentieth  day  of  June,  which 
shall  be  in  the  year  of  our  Lord  one  thousand  six 
hundred  seventy  and  seven,  all  leases,  estates,  in* 
terests  of  freehold,  or  terms  of  years,  or  any  uncer-  Piroikajc*  and 
tain  interest  of,  in,  or  out  of  any  messuages,  manors,  how'sSrhrir* 
lands,  tenements,  or  hereditaments,  made  or  created  the  force  of 
by  livery  and  seisin  only,  or  by  parol,  and  net*  put  in  ^*"**^'^ 
writing,  and  signed   by  the .  parties  so  making  or 
cresfting  the  same,  or  their  agents  thereunto  lawfully 
authorised  by  writing,  shall  have  the  force  and  effect  -   , 

of  leases  or  estates  at  will  only,  and  shall  not  either 
in  law  or  equity  be  deemed  of  taken  to  have  any 
other  or  greater  force  or  eflfect ;  any  consideration- 

kk2 
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for  making  any  such  parol  leases  or  estates,  or 
any  former  law  or  usage  to  the  contrary  notwith- 
standing. 

ZzetptieaKfl  H,  Exccpt ' nevertheless  all  leases  not  exceeding 
thwya^&c   *^^  ^^™^  ^f  ^^^^  years  from  the  making  thereof, 

whereupon  the  rent  reserved  to  the  landlord^  during 
such  term,  shall  amount  unto  two-third  parts  at  the 
least  of  the  full  improved  value  of  the  thing  demised. 

Noieaiesor  HI.  And  morcover.  that  no  leases,  estates,  or  in- 

hSdo'reopS^id  tcrests,  either  of  freehold^  or  terms  of  years,  or  any 
shau  be  grwited  Uncertain  interest,  not  beins:  copyhold,  or  customary 
b7  word.  interest,  of,  in,  to^  or  out  of  any  messuages,  manors, 

lands,  tenements,  or  hereditaments,  shall  at  any  time 
after  the  said  four  and  twentieth  day  of  June,  be_ 
assigned,  eranted,  or  surrendered,  unless  it  bcf  bv 
deed  or  note  iiT  writmg,  signed  by  the  party  so  as- 
signing, granting  or  surrendering  the  same,  or  their 
agents  thereunto  lawfully  authorised  by  writing,  or 
by  ad  and  operation  oflaw. 

Pramiietaiui  IV^  And  be  it  further  enacted  by  the  authority 

^meoubx     aforeajwd.  That,  from  and  after  the  said  four  and 

twentieth  day  of  June,  no  action  shall  be  brough^ 
whereby  to  charge  any  executor  or  administrator 
upon  any  special  promise,  to  answer  damages  out  of 
his  own  estate;  (2)  or  whereby  to  charge  Ihe  de- 
fendant upon  any  special  promise  to  answer  for  the 
.  X  debt>   default,  or  miscarriages   of  another  person; 

1^  (3)  or  to  charge  any  person  upon  any  agreement 

|r '•  made  upon  consideration  of*  marriage;  (4)  or  upon 

i  any  contract  or  sale  of  lands,  tenements,  or  heredi- 

.f  taments,  or  any  interest  in  or  concerning  them  ;  (5) 

ii'  or  upon  any  agreement  that  is  not  to  be  performed 

*  within  the  space  of  one  year  from  the  making  there- 

of; (6)  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or 
note  thereof  shall  be  in  writing,  and  signed  by  the 
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^rty  to  be  charged  therewith,  or  some-  other  person 
hereunto  by  him  lawfully  authorised. 

,    V.  And  be  it  further  enacted  by   the  authority  JSite*^^"* 
iforesaid/ That,  from  and   after  the  said  four  and  writing,  and  n« 
twentieth  day  of  June,  all  devises  and  bequests  of  ^^^^J^^^^^^ 
any  lands  or  tenements,  devisable  either  by  force  of 
the  statute  of  wills,  or  by  this  statute,  or  by  force  of 
the  custom  of  Kent,  or  the  custom  of  any  boroUgh, 
or  any  other  particular  custom,  shall  be  in  writing, 
and  signed  fey  thf  party  so  devising  the  same,  or  by 
^ome  other  person,  in  his  presence,  and  by  his  ex- 
press direcdens^  and  shall  be  attested  and  subscribed 
in  the  presentee  of  the  said  devisor,  by  three  or  four 
credible  witnesses,  or  else  they  shall  be  utterly  void 
and  of  none  effcAt. 

VL  And  moreover,  no  devise  in  writing  of  lands.  How  tbe  tame 
tenements,  or  hereditaments,  or  any  clause  thereof,  H^r.****^*^ 
fihall  at  any  time  after  the  said  four  and  twentieth  day 
of  June,  be  revocable,  otherwise  than  by  some  other 
will  or  codicil  in  writing,  or  other  writing  declaring 
the  same,  or  by  burning,  cancelling,  tearing,  or  ob- 
literating the  same  by  the  testator  himself,  or  in  hiii 
presence,  and  by  his  directions  and  consent;  (2) 
but  all  devises  and  bequests  of  lands  and  tenements 
shall  remain  and  continue  in  force  until  the  same  be 
burnt,  cancelled,  torn,  or  obliterated,  by  the  testator, 
or  his  directions,  in  nranner  aforesaid,  or  unless  the 
same  be  altered  by  some  other  will  or  codicil  in 
writing,  or  other  writing  of  the  devisor,  signed  in  the 
presence  of  three  or  four  witnesses,  declaring  the 
same  ;  any  former  law  or  usage  to  the  contrary  not-p 
withstanding. 

VIL  And  be  it  further  enacted  by  the  authority  ^J^^^'^J^^ 
aforesaid.  That,   from  and   after  the  said  four  and  tnistathan]^ 
twentieth  day  of  June,  all  declarations  or  creations  *»''"«>»«• 
«f  triists  or  confidences,  of  any  lands,  tenements,  or 


503  t9Car.  2.  r.  S. 

bereditaments,  shall  be  manifested  and  proved  hj 
some  writing  signed  by  the  party  who  is  by  law 
enabled  to  declare  such  trust,  or  by  his  last  will  in 
writing,  or  else  they  shall  be  utterly  void  and  of  none 
effect, 

S^rS'  VIII.  Provided  always.  That  where  any  convcy- 
atinguiihed  by  ance  shall  be  made  of  any  lands  or  tenements  by 
iS^moxe^  which  a  trust  or  confidence  shall  or  may  arise  or 
«>•  result  by  the  implication  or  construction  of  law, 

or  be  transferred  or  extinguished  by  an  act  or  opera- 
tion of  law,  then  and  in  every  such  case,  such  trust 
or  confidence  shall  be  of  the  like  force  and  effect  as 
the  same  would  have  been  if  this  statute  had  not 
been  made ;  any  thing  herein-before  contained  to 
the  contrary  notwithstanding. 

^^^'^  IX.  And  be  it  further  enacted.  That  all  grants  and 
writing.  assignments  of  any  trust  or  confidence,  shall  likewise 

be  in  writings  signed  by  the  party  granting  or  as- 
signing the  same  by  such  last  will  or  devise,  or  else 
shall  likewise  be  utterly  void,  and  of  none  effect. 

wKaWewthf^  X,  And  be  it  further  enacted  by  the  authority 
judgments, &c  aforcsaid^  That  from  and  after  the  said  four  and 
of««/ir^f«r       twentieth  day  of  June,  it  shall  and  may  be  lawful 

for  every  sheriff  or  other  officer,  to  whom  any  writ  or 
precept  is  or  shall  be  directed^  at  the  suit  of  any 
person  or  persons,  of,  for,  and  upon  any  judgment, 
statute,  or  recognizance,  hereafter  to  be  made,  or  had^ 
to  do,  make,  and  deliver  execution  unto  the  party  in 
that  behalf  suing,  of  all  such  lands,*  tenements,  rec- 
tories, tithes,  rents  and  hereditaments,  as  any  other 
person  or  persons  be  in  any  manner  of  wise  seised  or 
possessed,  or  hereafter  shall  be  seised  or  possessed  in 
trust  for  him  against  whom  execution  is  so  sued,  like 
as  the  sheriff  or  other  officer  might  or  ought  to  have 
•  done,  if  the  said  party  against  whom  execution  here* 
after  shall  be  so  sued,  had  been  seised  of  such  lands^ 
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tenementSj  rectories^  tithes^  rents^  or  other  heredita- 

ment9>  of  such  estate  as  they  be  seised  of  in  trust  for 

him  at  the  time  of  the  said  execution  sued,(2)  which  ^^j^J^ 

lands,  tenements,  rectories,  tithes,  rents  and  other  bnncesafthe 

hereditaments,  by  force  and  virtue  of  such  execution,  F««**  ••^^  ^ 

shall  accordingly  be  held  and  enjoyed,  freed  and 

discharged  from  all  incumbrances  of  such  person  or 

persons  as  shall  be  so  seised  or  possessed  in  trust  for 

the  person  against  whom  such  execution  shall  be 

sued  ;  (3)  and  if  any  cestuy  que  trust  hereafter  shall  Tnm shall  be 

die,  leaving  a  trust  in  fee-simple  to  descend  to  his  SSb  rf^n. 

heir,  there,  and  in  every  such  case,  such  trust  shall 

be  deemed  and  taken,  and  is  hereby  declared  to  be 

assets  by  descent,  and  the  heir  shall  be  liable  to  and 

chargeable  with  the  obligation  of  his  ancestors  for 

and  by  reason  of  such  assets,  as  fully  and  amply  as 

he  might  or  ought  to  have  been,  if  the  estate  in  law 

had  descended  to  him  in  possession  in  like  manner 

as  the  trust  descended;  any  law,  custom,  or  usage,  to 

the  contrary  in  any  wise  notwithstanding. 

XI.  Provided  always,  that  no  heir  that  shall  become  no  heir  duOi  by 
chargeable  by  reason  of  any  estate  or  trust  made  J!"°"*^^ 
assets  in  his  hands  by  this  law,  shall  by  reason  of  any  tbw  of  Us^ 
kind  of  plea,  or  confession  of  the  action,  or  suffering  •*■**• 
judgment  by  nient  dedire  or  any  other  matter  be 
chargeable  to  pay  the  condemnation  out  of  his  own 

estate;  (2)  but  execution  shall  be  sued  of  the  whole 
estate  so  made  assets  in  his  hands  by  descent,  in 
whose  hands  soever  it  shall  come,  after  the  writ  pur- 
chased, in  the  same  manner  as  it  is  to  be  at  and  by 
the  common  law,  where  the  heir  at  law  pleading  a 
true  plea,  judgment  is  prayed  against  him  thereupon; 
any  thing  in  this  present  act  contained  to  the  con- 
trary notwithstanding. 

XII.  And  for  the  amendment  of  the  law  in  the  BrtitefAifr«*» 
particulars  following,  (2)  be  it  further  enacted  by  the  wihaubedep- 
authority  aforesaid.  That  frojn  henceforth  any  estate  ^^***^^ 
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pur  outer  -oie  shall  be  devisable  by  a  will  in  writings 

signed  by  the  party  so  devising  the  same^  or  by  some 

other  person  in  his  presence,  and  by  his  express 

directions,  attested  and  subscribed  in  the  presence  of 

-And ibaU be «».  the  devisor  by  three  or  more  witnesses;  (3)  and  if 

hand?  Awl  "*  no  such  devise  thereof  be  made,  the  same  shall  be 

whereUiewiino  chargeable  in  the  hands  of  the  heir,  if  it  shall  com^ 

^au  gotoX  '  io  him  by  reason  of  a  special  occupancy,  as  assets  by 

f^'^^^^         descent,  as  in  case  of  lands  in  fee-simple,  (4)  and  in 

case  there  be  no  special  occupant  thereof.  It  shall  go 
to  the  executors  or  administrators  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant,  and 
shall  be  assets  in  their  hands, 

XIII.  And  whereas  it  hath  been  found  mischievous, 
that  judgments  in  the  King's  Covirts  at  Westminster, 
do  many  times  relate  to  the  first  day  of  the  term 
thereof  they  are  entered,  or  to  the  day  of  the  return 
of  the  original,  or  filing  the  bail,  and  bind  the 
defendant's  lands  from  that  time,  although  in  truth 
they  were  acknowledged,  or  suffered  and  signed  in 
the  vacation-time  after  the  said  term,  whereby  many 
times  purchasers  find  themselves  aggrieved. 

^^^at^S?*^      XIV.  Be  it  enacted  by  the  authority  aforesaid, 
^aU  be      That,  from  and  after  the  said  four  and  twentieth  day 


ment 
entered  on  the 


ma^Mt*^  the  ^^  Juuc,  any  judge  or  officer  of  any  of  his  Majesty's 
roiL  Courts  of  Westminster,  that  shall  sign  any  judgments, 

u^ toc^ntiei  s'^^l'  ^^  ^^^  signing  of  the  same,  without  fee  for 
paiatme.byS  doing  the  samc,  set  down  the  day  of  the  month  and 
^  co.i.c.a5.«,  .  y^^  ^^  j^jg  g^  doing,  upon  the  paper,  book,  docket, 

or  record,  which  he  shall  sign ;  which  day  of  the 
month  and  year  shall  be  also  entered  upon  the 
margent  of  the  roll  of  the  record  where  the  said  judg^ 
ment  shall  be  entered. 

And  such  judg-  XY-  And  bc  it  enacted.  That  such  judgments  as 
mwX"w  Arif  against  purchasers  bona  fde  for  valuable  considera-^ 
relate  t»  such     tiou  of  lands«   tenements,  or  hereditaments,  to  be 

juxne  only. 
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tliarged  thereby^  shall^  in  consideration  of  law^  be 
judgments  only  from  such  time  as  they  shall  be  so 
signed,  and  shall  not  relate  to  the  first  day  of  the 
term  whereof  they  are  entered^  or  the  day  of  the 
return  of  the  original^  or  filing  the  bail ;  any  htw, 
usage,  or  course  of  any  court  to  the  contrary  not^ 
withstanding. 

XVL  And  be  it  further  enacted  by  the  authority  ^"^^^^ 
aforesaid.  That,  from  and  after  the  said  four  and  the  propers  of 
twentieth  day  of  June,  no  writ  o{  fieri  facias,  or  other  f^.  *~*  ™» 
writ  of  execution,  shall  bind  the  property  of  the  delivery  to  tbe 
goods  against  whom  such  writ  of  execution  is  sued  ^^^^ 
forth,  but  from  the  time  that  such  writ  shall  be  de- 
livered to  the  sheriff,  under-sheriff^  or  coroners,  t^ 
be  e:icecuted  :  and  for  the  better  manifestation  of  the 
€aid   time,  the  shariflf^  under*sherifl^  and  coroners, 
their  deputies  and  agents,  shall  u^on  the  receipt  of 
^ny  such  writ,  {without  fee  for  doing  the  Same) 
endorse  upon  -the  back  thereof,  the  day  of  the  month 
or  year  whereon  be  or  they  received  the  same. 

XVII.  And  be  it  further  enacted  by  the  authority  ^J^^^^^ 
^aforesaid.   That,   from  and  after  the  said  four  and  tenpoundsor 
twentieth  day  of  June,  no  conti^ct  for  the  sale  of  any  "^'^ 
^oods,  wares,  and  m^ chandizes,  for  the  price  of  ten 

pounds  sterling,  or  upwards,  shall  be  allowed  to  be 
;good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part 
of  payment,  or  that  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by 
the  parties  to  be  charged  by  such  a  contract,  or  their 
.agents  thereunto  lawfully  authorised.. 

XVIII.  And  be  it  further  enacted  by  the  authority  J^^^^^ 
aforesaid.  That  the  day  of  the  month  and  year  of  the  lucognisaaicef 
enrolment  of  the  recognizances,  shall  be  set  down  in  J*^j!*^|gai|, 
^he  margent  of  the  roll  whjcre  the  s^id  recognizances  in  the hudt  aT 
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pitrchaMrt        are  enrolled,;  (2)  and  that  from  and  after  the  said 
^^^l^       four  and  twentieth  day,  of  June,  no  recognizance 

shall  bind  any  lands,  tenements,  or  hereditaments,  in 
the  hands  of  any  purchaser  bona  fide,  and  for  valu- 
able consideration,  but  from  the  time  of  such  en« 
rolment;  any  law,  usage,  or  course  of  any  court  td 
the  contrary  in  any  wise  notwithstanding. 

Kincnpttife  XIX.  And  for  prevention  of  fraudulent  practices^ 

^^^  in  setting  up  nuncupative  wills,  which  have  been  the 

occasion  of  much  perjury,  (2)  be  it  enacted  by  the 
authority  af(»*esaid,  That»  from  and  after  the  afore- 
said four  and  twentieth  day  of  June,  no  nuncupative 
will  shall  be  good,  where  the  estate  thereby  be- 
queathed shall  exceed  the  TOiue  of  tnnty  "^unds, 
that  is  not  proved  by  the  oaths  of  three  witncasesXaT 
the  least)  that  were  present  at  the  making  thereof; 
A^^^fciV  (3)  nor  unless  it  be  proved  that  the  testator,  at  the 

time  of  pronouncing  the  same,  did  bid  the  persons 
present,  or  some  of  them,  bear  witness,  that  such  was 
his  will,  or  to  that  effect ;  (4)  nor  unless  such  nun- 
cupative will  were  made  in  the  time  of  the  last  sick- 
ness of  the  deceased,  and  in  the  house  of  his  or  their 
habitation  or  dwelling,  or  where  he  or  she  hath  been 
resident  for  the  space  of  ten  days,  or  more,  next  be- 
fore the  making  of  such  will,  except  where  such  per- 
son was  surprised  or  taken  sick,  being  from  his  own 
home,  and  died  before  he  returned  to  the  place  of 
his  or  her  dwelling. 

XX.  And  be  it  further  enacted.  That  after  six 
months  passed  after  the  speaking  of  the  pretended 
testamentary  words,  no  testimony  shall  be  received 
to  prove  any  will  nuncupative,  except  the  said  tes- 
timony, or  the  substance  thereof,  were  committed  to 
writing  within  six  days  after  the  making  of  the  said 
will. 
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XXL  And  be  it  further  enacted.  That  no  letters  P«Art«a^. 
testamentary^  or  probate  of  any  nuncupative  will,  ~^^*  • 
shall  pass  the  seal  of  any  court,  till  fourteen  days  at 
the  least  after  the  decease  of  the  testator  be  fully 
expired;  (2)  nor  shall  any  nuncupative  will  be  at 
any  time  received  to  be  proved,  unless  process  have 
first  issued  to  call  in  the  widow,  or  next  of  kindred 
to  the  deceased,  to  the  end  they  may  contest  the 
same,  if  they  please. 

XXI.  And  be  it  further  enacted.  That  no  will  in 
writing  concerning  any  goods  or  chattels,  or  personal 
estate,  shall  be  repealed,  nor  shall  any  clause,  devise, 
or  bequest,  therein,  be  altered  or  changed  by  any 
words,  or  will  by  word  of  mouth  only,  except  the 
same  be  in  the  life  of  the  testator  committed  to 
writing,  and  after  the  writing  thereof  read  unto  the 
testator,  and  allowed  by  him,  and  proved,  to  be  so 
done  by  three  witnesses  at  the  least. 

XXIII.  Provided  always.  That  notwithstanding  this  SoVfifn'aad 
act,  any  soldier  being  in  actual  military  service,  or  SJ^l  **"* 
any  mariner  or  seaman  being  at  sea,  may  dispose  of 

his  moveables,  wages,  and  personal  estate,  as  he  or 
they  might  have  done  before  the  making  of  this  act. 

XXIV.  And  it  is  hereby  declared.  That  nothing  in  ""i*  jurwdictioE 
this  act  shall  extend  to  alter  Or  change  the  jurisdic-  *^**~^"**^ 
tion  or  right  of  probate  of  wills  concerning  personal 

estates,  but  that  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury,  and  otlier  ecclesiastical  courts, 
and  other  courts  having  right  to  the  probate  of  such 
wills,  shall  retain  the  same  right  and  power  as  they 
had  before,  in  every  respect;  subject  nevertheless  to 
the  rules  and  directions  of  this  act 

XXV.  And  for  the  explaining  one   act  of  this  ** * *3C a. c 
present  Parliament,  intituled,  ''An  Act  for  the  better  cMii^Uabiete'^ 
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inakedtftribu-  settling  of  iiitcstatcs'  estates/*  (2)  be  it  declared  by 
SITiTeitte^  the  authority  aforesaid.  That  neither  the  said  act, 
their  whrci.        noF  any  thing  therein  contained,  shall  be  construed 

to  extend  to  the  estates  of  feme  coverts  that  shall  die 
intestate,  but  that  their  husbands  may  demand  and 
have  administration  of  their  rights,  credits,  and  other 
personal  estates,  and  recover  and  enjoy  the  same,  as 
they  might  have  done  before  the  making  of  the  said 
act.     Made  perpetual  by  1  Ja.  2.  c.  17,  s.  5. 


25  Geo.  2.  c.  6. 

An  Act  for  avoiding  and  putting  an  End  to  certairi 
Doubts  and  Questions  relating  to  the  Attestation 
of  Wills  and  Codicils,  concerning  Real  Estates 
in  that  Part  of  Great  Britain  called  England, 
and  in  his  Mqjestf/'^  Colonics  and  Plantations 
in  America. 

WHEREAS  by  an  act  m^de  in  the  twenty-ninth 
year  of  the  reign  of  his  late  Majesty  JCing  Charles 
the  Second,  intituled,  /' An  act  for  prevention  ^of 
frauds  and  perjuries,"  it  is  amongst  other  things 
enacted,  that,  from  and  after  the  twenty-fourth  day 
of  Jime,  in  the  year  of  our  Lord  one* thousand  six 
hundred  a!nd  seven ty-severt,  all  devises  and  bequests 
of  any  lands  or  tenements  deviseable,  either  by  force 
of  the  statute  of  wills,  or  by  that  statute,  or  by  force 
of  the  custom  of  Kent,  or  the  custom  of  any  borough, 
or  any  other  particular  custom,  shall  be  in  writing, 
and  signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence,  and  by  hh 
express  direction;'  and  shall  be  attested  and  sub^ 
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scribed  in  the  presence  of  the  said  devisor,  by  three 
or  four   credible   witnesses,   or  else  they  shall  be 
utterly  void  and  of  none  eifecti  which  hath  been 
found  to  be  a  wise  and  good  provision :  but  whereas 
doubts  have  arisen  who  are  to  be  deemed  legal  wit- 
nesses within  the  intent  of  the  said  act ;  therefore, 
for  avoiding  the  same,  be  it  enacted  by  the  King's 
most  excellent  Majesty,  >  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  tempocal,  and  com-    ^ 
mons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same.  That  if  any  person  shall  ir  t  devisee  or 
attest  the  execution  of  any  will  or  codicil  which  shall  J2?^5i"^^ 
be  made  after  the  twenty-fourth  day  of  June,  in  the  awiu,thederise 
year  of  our  Lord  one  thousand  seven  hundred  and  2Jt^^.^be 
fifty-two,   to  whom   any  beneficial  devise,   legacy,  «Ke«iation 
estate,  interest,  gift,  or  appointment  of  or  affecting  *^****^ 
any  real  or  personal  estate,  other  than  and  except 
charges  on  lands,  tenements,  or  hereditaments,  for 
payment  of  any  debt  or  debts,  shall  be  thereby  given 
or  made,  such  devise,  legacy,  estate,  interest,  gift,  or 
appointment,  shall,  so  far  only  as  concerns  such  per- 
son attesting  the  execution  of  such  will  or  codicil,  or 
any  person  claiming  under  him,  be  utterly  null  and 
void ;  and  such  person  shall  be  admitted  as  a  witness 
to  the  execution  of  such  will  or  codicil,  within  the 
intent  of  the  said  act ;  notwithstanding  such  devise, 
J^g3cy,  estate,  interest,  gift,  or  appointment,  men- 
tioned in  such  will  or  codicil. 

II.  And  be  it  further  enacted  by  the  authority  ifbndsire 
aforesaid.  That  in  case,  by  any  will  or  codicil  already  JjSlemrftbS 
made,  or  hereafter  to  be  made,  any  lands,  tenements,  the  attcsutiDn 
or  hereditaments,  are  or  shall  be  charged  with  any  g^^^d^Si 
debt  or  debts,  and  any  creditor  whose  debt  is  so  good  witneis  to 
charged,  hath  attested,  or  shall  attest  the  execution  uwl*^**^""^ 
of  such  will, or  codicil,  every  such  creditor,  notwith- 
standing such  charge,  shall  be  admitted  as  a  witness 
to  the  execution  of  such  will  or  codicil,  within  the 
intent  of  the  said  act. 
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ni.  And  be  it  further  enacted  by  the  authority 
aforesaid^  That  if  any  person  hath  attested  the  execu- 
tion of  any  will  or  codicil  already  made,  or  shall 
attest  the  execution  of  any  will  or  codicil  which  shall 
be  made  on  or  before  the  said  twenty-fourth  day  of 
June,  in  the  year  of. our  Lord  one  thousand  seven 
-     hundred    and    fifty-two,    to  whom   any   legacy  or 
bequest  is  or  shall  be  thereby  given^  whether  charged 
upon  lands,  tenements,  or  hereditaments,  or  not;  and 
such  person,  before  he  shall  give  his  testimony  con* 
cerning  the  execution  of  any  such  will  or  codicil, 
shall  have  been  paid,  or  have  accepted  or  released, 
or  shall  have  refused  to  accept  such  legacy  or  be- 
quest, upon  tender  made  thereof,  such  person  shall 
be  admitted  as  a  witness  to  the  execution  of  such 
will  or  codicil,  within  the  intent  of  the  said  act,  not- 
withstanding such  legacy  or  bequest 

IV.  Provided  always,  and  be  it  further  enacted. 
That  in  case  of  such  tender  and  refusal  as  aforesaid, 
such  person  shall  in  no  wise  be  intituled  to  such 
legacy  or  bequ^t,  but  shall  be  for  ever  afterwards 
barred  therefrom ;  and  in  case  of  such  acceptance  as 
aforesaid,  such  person  shall  retain  to  his  own  use  the 
legacy  or  bequest  which  shall  have  been  so  paid, 
satisfied  or  accepted,  notwithstanding  such  will  or 
codicil  shall  afterwards  be  adjudged  or  determined  to 
be  void  for  want  of  due  execution,  or  for  any  other 
cause  or  defect  whatsoever. 

V.  And  be  it  further  enacted.  That  in  case  any 
such  legatee  as  aforesaid,  who  hath  attested  the  exe- 
cution of  any  will  or  codicil  already  made,  or  shall 
attest  the  execution  of  any  will  or  codicil  which  shall 
be  made  on  or  before  the  said  twenty-fourth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  fifty-two,  shall  have  died  in  the  life* 
time  of  the  testator,  or  before  he  shall  have  received 
o(  released  the  legacy  or  bequest  so  given  to  him  asi 
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aforesaid^  and  before  he  shall  have  refused  to  receive 
such  legacy  or  bequest^  on  tender  made  thereof, 
such  legatee  i^all  be  deemed  a  legal  witness  to  the 
execution  of  such  will  or  codicil^  within  the  intent 
of  the  said  act,  notwithstanding  such  legacy  or  be« 
quest 


VL  Provided  always.  That  the  credit  of  every  such  Thecttditof 
Witness  so  attesting  the  execution  of  any  will  or  m  attatiiig,  is 
codicil,   in   any   of  the  cases   in  this  act  before-  2i*dS2SiI^ 
mentioned,  and  all  circumstances  relating  thereto,  tionafthecmnt 
shall  be  subject  to  the  consideration  and  determina-  «^  J«^ 
tion  of  the  court,  and  the  jury,  before  whom  any  such 
witness  shall  be  examined,  or  his  testimony  or  attes-  / 

tation  made  use  of;  or  of  the  Court  of  Equity,  in  - 
which  the  testimony  or  attestation  of  any  such  wit- 
ness shall  be  made  use  of;  in  like  manner,  to  all 
intents  and  purposes,  as  the  credit  of  witnesses  in 
all  other  cases  ought  to  be  considered  of  and  deter- 
mined. 

N 

( 

VIL  And -be  it  further  enacted  by  the  authority 
aforesaid.  That  no  person  to  whom  any  beneficial 
estate^  interest,^  gift  or  appointment,  shall  be  given 
or  made,  which  is  hereby  enected  to  be  null  and  void 
as  aforesaid^  or  who  shall  have  refused  to  receive  any 
such  legacy  or  bequest,  on  tender  made  as  aforesaid, 
and  who  shall  have  been  examined  as  a  witness  con- 
cerning  the  execution  of  such  will  or  codicil,  shall, 
after  he  shall  have  been  so  examined,  demand  or  take 

J>ossession  of  or  receive  any  profits  or  benefit  of  or 
rom  any  such  estate,  interest,  gift,  or  appointment, 
so  given  or  made  to  him,  in  or  by  any  such  will  or 
codicil ;  or  demand,  receive,  or  accept  from  any 
person  or  persons  whatsoever,  any  such  legacy  or 
bequest,  or  any  satisfaction  or  compensation  for  the 
same,  in  any  manner  or  under  any  colour  or  pretence 
whatsoever. 


\1II.  Provided '  always,  and  be  it  enacted  by  th# 
authority  aforesaid.  That  this  act,  or  any  thing  here- 
in contained,  shall  not  extend,  or  be  construed  to 
extend,  to  the  case  of  any  heir  at  law^  or  of  any  de-* 
visee  in  a  prior  will  or  codicil  of  the  same  testator, 
executed  and  attested  according  to  the  said  recited 
act,  or  any  person  claiming  under  them  respectively, 
who  has  been  in  quiet  possession  for  the  spaee  of^ 
two  years  next  preceding  the  sixth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  seven  hundred 
and  fifty-one,  as  to  such  lands,  tenements,  and  here- 
ditaments, whereof  he  has  been  in  quiel  possession 
as  aforesaid;  and  sdso  that  this  act,  or  any  thing  here- 
in contained>  shall  not  extend  or  be  construed  ta 
extend*  to  any  will  or  codicil,  the  vaRdity  or  due 
execution  whereof  hath  been  contested  in  any  suit 
in  law  or  equity,  commenced  by  the  heir  of  such 
devisor,  or  Ae  devisee  in  any  such  prior  will   or 
codicil,  for  recovering  the  lands,,  tenements,  or  here- 
ditaments, mentioned  to  be  devised  in  any  will  or 
codicil  so  contested,  or  any   part  thereof,   or  for 
obtaining  any   other  judgment  or  decree  relative 
thereto,  on  or  before  the  said  sixth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and 
fifty*one,  and  which  has  been  already  determined  in 
favour  of  such  heir  at  law,  or  devisee,  in  such  prior 
will  or  codicil,  or  any  person  claiming  under  them 
respectively,  or  whicn  is  still  depending,  and  has" 
been  prosecuted  with  due  diligence;  but  the  validity 
of  every  such  will  or  codicil,  and  the  competency  of 
the  witnesses  thereto,  shall  be  adjudged  and  deter- 
nfiined  in  the  same  manner,  to  all  intents  and  pui^ 
poses,  as  if  this  act  had  never  been  made;  any  thing 
herein-before  contained  to  the  contrary  thereof  dn 
any  wise  notwithstanding. 

IX.  Provided  always  nevertheless,  and  it  is  hercbj 
declared.  That  no  possession  of  any  heir  at  law»  or 
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xlevisee>  in  such  prior  will  or  codicil  as  aforesaid^  or  r 

of  any  person  claiming  under  them  respectively, 

which  is  consistent  with,  or  may  be  warranted  by  or 

under  any  will  or  codicil^  attested  according  to  the 

true  intent  and  meaning  of  this  act,  or  where  the 

estate  descended  or  might  have  descended  to  such 

heir  at  law,  till  a  future  or  executory  devise,  by 

virtue  of  any  will  or  codicil  attested  according  to  this 

act,  should  or  might  take  effect  shall  be  deemed  to 

be  a  possession  within  the  intent  and  meaning  of  the 

clause  herein  laist  before  contained. 

X.  And  whereas  in  some  of  the  British  colonies  or 
plantations  in  America,  the  said  act  of  the  twenty- 
ninth  year  of  the  reign  of  King  Charles  the  Second,  Jp 
has  been  received  for  Iaw>  or  acts  of  assembly  have 
been  made,  wiiereby  the  attestation  and  subscription 
of  witnesses  to  devises  of  lands,  tenements,  and  here- 
ilitainents.  have  been  required:  therefore,  to  prevent 
and  avoid  doubts  which  may  arise  ia  the  said  colo- 
nies, or  plantations,  in  relation  to  the  attestation  of 
such  devises  of  lands,  tenements,  and  hereditaments, 
be  it  ena(;ted  by  the  authority  aforesaid.  That  this 
art,  and  every  clause,  matter,  and  thing  therein  con- 
tained, shall  extend  to  such  of  the  said  colonies  and 
plantations,  where  the  said  act  of  the  twenty-ninth 
year  of  the  reign  of  King  Charles  the  Second,  is  by 
act  of  assembly  made,  or  by  usage  received  as  law,  or 
where,  by  act  of  assembly  or  usage,  the  attestation 
and  subscription  of  a  witness  or  witnesses  are  made 
necessary  to  devises  of  lands,  tenements,  or  heredfta** 
ments ;  and  shall  have  the  same  force  and  effect  in 
the  construction  of  or  for  the  avoiding  of  doubts  up* 
on  the  said  acts  of  assembly,  and  law^  of  the  said 
colonies  and  plantations,  as  the  saitie  ought  to  have 
an  the  construction  of  or  for  the  avoiding  of  doubts 
upon  the  said  act  of  the  twenty*^ninth  year  of  the 
reign  of  King  Charles  the  Second  in  England.  ^ 
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XI.  Provided  always^  That  as  to  cases  arising  in 
any  of  the  said  colonies  or  plantations  in  America^  no 
such  devise,  legSLCy,  or  bequest  as  aforesaid,  shall  be 
made  null  and  void  by  virtue  of  this  act,  unless  the 
will  or  codicil  whereby  such  devise,  legacy,  or  be- 
quest shall  be  given,  shall  be  made  after  the  fir^^t  day 
of  March,  which  shall  be  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  fifty-three. 


€' 


39  &  40  Geo,  3.  c.  98. 

An  Act  to  restrain  all  Trusts  and  Directions  in 
Deeds  or  IVillSy  whereby  the  Profits  or  Produce 
of  Real  or  Personal  Estate  shall  be  accumulated, 
and  the  beneficial  Enjoyment  thereof  postponed 
beyond  the  Time  therein  limited. 

[28th  July  1800.] 

p^nmUe.  WHEREAS  it  is  expedient  that  all  dispositions  of 

real  or  personal  estates,  whereby  the  profits  and 
produce  thereof  are  directed  to  be  accumulated,  and 
the  beneficial  enjoyment  thereof  is  postponed,  should 
be  made  subject  to  the  restrictions  hereinafter  con- 
tained :  may  it  therefore*  please  your  Majesty  that  it 
miy  be  enacted ;  sind  be  it  enacted  by  the  King*s 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  parliament  assembled,  and  by  the  authority 
Nopownby  of  the  Same,  that  no  person  or  persons  shall,  after  the 
deejforwm,&c.  passing  of  this  act,  by  any  deed  or  deeds,  surrender 

mall  tcttle  or        *  ^       %  • «  i  •    •  i  ^i  i 

disDoieofany     or  surrcuders.  Will,  codicil,  or  otherwise  howsoever, 
pmTiiwdi  settle  or  dispose  of  any  real  or  personal  property,  so 
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and  in  such  manner  that  the  rents>  issues,  profits,  or  «*»*»^  *^^ 
produce  thereof,  shall  be  wholly  or  partially  accumu-  shan^  accumu- 
lated  for  any  longer  term  than  the  life  or  lives  of  any  ^^**^^^^^ 
such  grantor  or  grantors,  settler  or  settlers,  or  the  mentioned,  and 
term  of  twenty-one  years  from  the  death  of  any  such  SJI  SSmK idSu 
grantor,  settler,  devisor,  or  testator,  or  during  the  and  the  refts  go 
minority  or  respective  minorities  of  any  person  or  ^^deTiorrto. 
persons  who  shall  be  living,  or  in  ventre  sa  mere  at 
the  time  of  the  death  of  such  grantor,  devisor,  or 
testator,  or  during  the  minority  or  respettive  minori- 
ties only  of  any  person  or  persons  who,  under  the 
uses  or  trusts  of  the  deed,  surrender,  will,  or  other 
assurances,  directing  such  accumulations,  would,  for 
the  time  being,  if  of  full  age,  be  entitled  unto  the  ^ 

rents,  issues,  and  profits,  or  the  interest,  dividends,  V 

or  annual  produce  so  directed  to  be  accumulated ; 
and  in  every  case  where  any  accumulation  shall  be  ^ 

directed  otherwise  than  as  aforesaid,  such  direction 
shall  be  null  and  void,  and  the  rents,  issues,  profits, 
and  produce  of  such  property  so  directed  to  be  ac- 
cumulated shall,  so  long  as  the  sameshal}  be  directed 
to  be  accumulated  contrary  to  the  provisions  of  this 
act,  go  to  and  be  received  by  such  person  or  persons 
as  would  have  been  entitled  thereto  if  such  accumu- 
lation had  not  been  directed. 

11.  Provided  always,  and  be  it  enacted,  Xhat  no^  N«thinf  herem 
thing  in  this  act  contained  shall  extend  to  any  provi-  JrJJJri^fo/"^ 
sion  for  payment  of  debts  of  any  grantor,  settler,  or  payment  of  dcto 

1^    •  ^i_  ^  orfor  raising 

devisor,  or  other  person  or  persons,  or  to  any  pro- portions  for diii- 
vision  for  raising  portions  for  any  child  or  children  dren,ortouchint 
of  any  grantor,  settler,  or  devisor,  or  any  child  or  timber: 
children  of  any  person  taking  any  interest  under  any 
such  conveyance,  settlement,  or  devise,  or  to  any 
direction  touching  the  produce  of  timber  or  wood 
upon  any  lands  or  tenements/  but  that  all  such  pro- 
visions and  directions  shall  and  may  be  made  and 
given  as  if  this  act  had  not  passed. 

ll2 
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Nor  to  any  III.  Provided  also,  and  be  it  enacted.  That  nothing 

£^J^u^^     in  this  act  contained  shall  extend  to  any  disposition 
pirt7in&«<fim^  respecting  heretable   property  within  that  part  of 
Great  Britain  called  Scotland. 

Whesmtric-        IV.  Ffovided  also,  and  be  it  enacted.  That  the 

S^Iha'^   restrictions  in  this  act  contained  shall  take  tf[tct  and 

Ripect  to  wiBi   be  in  force  with  respect  to  wills  and  testaments  made 

^^*rfSf*^  ^^d  executed  before  the  parsing  of  this  act,  in  such 

«<*>  cases  only  where  the  devisor  or  testator  shall  be 

living,  and  of  sound  and  disposing  mind,  after  the 

expiration  of  twelve  calendar  months  from  the  pass^ 

ing  of  this  act. 


• 
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AND 


TESTAMENTARY  DISPOSmONS. 


Power  given  in  a  Will  to  a  Person  to  whom  a 

>  Life-Estate  is  limited,  to  charge  the  Estate  with 

Portions  for   younger    Children,   varying    in 

Amount  with  the  number  of  Children  to  be  prcK 

videdfor. 

Provided  always,  and  I  do  will  and  direct,  that  it 
shall  and  may  be  lawful  to  and  for  my  said  daughter 
Margaret,  by  any  deed  or  deeds,  instrument  or  in- 
struments in  writing,  with  or  without  power  of  revo- 
cation^  to  be  by  her  sealed  and  delivered  in  the  pre* 
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nnce  oC  and  attested  by/  two  or  more  credible 
witnesses,  or  by  her  last  will  and  testament  in  writ* 
ing,  or  any  codicil  or  codicils  thereunto,  to  be 
signed  and  published  by  her  in  the  presence  of,  and 
attested  by,  three  or  more  credible  witnesses,  (but 
subject  and  without  prejudice  to  the  said  annual  sums 
or  yearly  rent  charges  herein  before  limited  by  this 
my  will,  and  the  powers  and  remedies  for  recovering 
the  same)  to  subject  and  charge  all  or  any  part  of 
the  said  hereditamentn  and  premises,  herein^before 
limited  in  use  to  her  for  life,  to  and  with  the  pay«- 
ment  of  any  sum  or  sums  of  money  for  the  portion 
or  portions  of  all  and  every  the  child  or  children  of 
the  body  of  my  said  daughter,  lawfully  to  be  be- 
gotten, ( other  than  and  except,  and  not  being  an 
eldest  or  only  son,  ( 1 )  entitled  for  the  time  being  to 
the  hereditaments  and  premises,  or  any  part  thereof^ 
cither  in  possession  or  in  remainder,  expectant  on 
the  decease  of  my  said  daughter,  under  the  limita- 
tion contained  in  this  my  will)  not  exceeding  the 
amount  hereinafter  mentioned,  that  is  to  say,  if  there 
shall  be  no  more  than  one  such  child,  (other  than 
and  except  as  aforesaid)  not  exceeding  the  sum  of 
5000/.  for  his  or  her  portion ;  if  there  shall  be 
two  such  children  and  no  more,^.(o^her  than  except 
as  aforesaid)  not  exceeding  IO,OOGf*  for  the  por- 
tions of  such  two  children;  if  there  shall  be  three 
such  children,  ( other  than  and  except  as  aforesaid ) 
not  exceeding  15,000/.  for  the  portions  of  such 
three  children ;  zifd  if  there  shall  be  four  or  more  / 

such  children  (other  than  and  except  as  aforesaid) 
not  exceeding  SO,P0O/.  for  the  portions  of  such 
four  or  more  of  thpm ;  with  interest  for  such  pot* 


(1)  Every  child  except  tbebebii  C€Oiic)ered  in  eqm^ 
wknin  die  description  of  younger  children;  thiit  tl^  eldest  d^u^  uademandt  by 
ter,  where  there  if  a  ton,  or  where  the  estate  by  a  settlement  goes  yoBu^chiMrt 
jdl  to  a  rnnainder  mani  is  a  younger  chijd  in  t(jpkff  Bcaki^  Besle, 
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tion  or  portions;  the  same  respectively,  to  be  paid  to 
such  child  or  children  at  such  age,  day  or  time,  or 
ages,  days,  or  times,  and,  if  more  than  one,  in  such 
parts,  shares,  and  proportions,  and  subject  to  such 
conditions,  restrictions,  and  limitations  over,  such 
limitations  over  to  be  for  the  benefit  of  some  or 
one  of  such  children,  (other  than  and  except  as 
aforesaid )  as  my  said  daughter  Margaret  shall  deem 
prudent  and  expedient,  and  by  any  deed  or  deeds, 
instrument  or  instruments,  in  writing,  so  sealed^ 
delivered,  &nd  attested  as  aforesaid,  or  by  such  last 
will  and  testament,  codicil  or  codicils  thereunto  so 
signed,  published,  and  attested  as  aforesaid,  shall 
direct;  limit,  or  appoint;  but  so,  nevertheless,  ^t 
if  auch  children  so  entitled  to  have  or  be  provided 
with  portions  as  aforesaid  shall  be  reduced  to  three, 
iiuch  three  children  i^ll  not  be  entitled  to  have 
more  than  1 5,000  {.  raised  for  their  respective  por- 
V  tions;  and  if  such  children  shall  be  reduced  to  two, 
such  two  children  shall  not  be  entitled  to  have  more 
than  10,000i.  raised  for  their  respective  portions; 
and  if  such  children  shall  be  reduced  to  one,  such 
one  child  shall  itot  be  entitled  to  have  more  than 
5000/.  raised  for  his  or  her  portion. 

Power  to  create  a  term  of  years  for  raising  the 
said  portions. 


2  P.  Wms.  244,  and  If  a  younger  son  becomes  eldest,  he  is  ex- 
cluded, 2  Vez.  19S,  Lord  Teynham  v.  Webb.  Indeed,  in  Lady- 
Lincoln's  case,  one  who  was  a  youn^r  son  at  the  death  of  the  ^tes- 
tator, and  the  tenant  for  life,  becoming  eldest  before  21,  till  which 
the  portions  were  sulject  to  survivorship,  on  the  whole  will  was 
held  not  entitled,  10  Vez.  ]un.  166. 

Even  an  eldest  son  not  provided  for  may  be  considered  as  a 
younger,  of  which  see  a  curious  instance  in  Duke  v>  Doidge,  2  Vez. 
203,  in  the  note.  And  where  the  descent  is  according,  to  the  cos* 
torn  of  Borough  EngKsh,  vrithout  doubt>  upon  the  same  principle, 
the  eldest  son  woiOd  be*a  younger  to  this  purpose  in  equity. 
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A  convenient  form  of  a  Will  containing  dispositions 
of  real  and  personal  Property,  the  whole  to  form 
one  Fund,  and  go  as  personal  Estate  { 1 ). 

THIS  is  the  last  \vill  and  testament  of  me^  Samuel 
H.  of,  &c.  I  give  and  devise  unto  A.  B.,  C.  D, 
and  E.  F.,  their  heirs,  and  assigns^  all  my  free- 
hold and  coj>yhold  messuages,  lands,  tenements,  and 
hereditaments,  whereof  I  have  power  to  dispose^ 
with  their,  and  every  of  their,  rights,  members,  and 
appurtenances,  in  possession  (2),  reversion,  remain- 
der, or  expectancy,  to  hold  the  same  unto  and  to 
the  use  of  them  the  said,  &c.  their  heirs  and  assigns, 
forever,  upon  trust,  that  they,  the  said  (trustees),  trn«t«8and their 
or  the  survivors  or  survivor  of  them,  or  the  heirs  or  ^^^^°^^ 
assigns  of  such  survivor  ('^),  do  and  shall,  as  soon  bto  money. 


( I )  loitead  of  settliog  freehold  estates  as  laod,  (a  mode  which,  q{^^  ^j^^g^ 
where  there  are  several  persons  and  their  families  to  be  provided  for  tage  of  treating 
who  are  equally  the  objects  of  the  testator's  care,  is  inconvenient,  as  well  all  the  property 
from  the  difficulty  in  the  way  of  a  specific  division  by  metes  and  bounds,  ^  pcnonaL 
as  from  the  embarrassment  and  expence  v^^ch  often  arise  from  create 
ing  numerous  undivided  shares  in  tail)  it  isadviseableto  vest  the  lands 
in  tmetees,  to  be  sold  with  the  consey  of  those  beneficially  inte»_ 
rested,  to  place^iit  the  prpduce  of  sucn  sale,  aher  discharging  debts' 
and  legaciesy  in  the  fimas  or  on  real  secunttes,  to  pay  the  interest  in         « 
certain  proportions  to  the  persons  who  are  to  have  lire  interests,  and 
aftei:  their  deaths  to  pay  over  the  principal  in  equal  shares  among 
the  children,  with  such  other  provisions  as  are  exemplified  in  this 
will ;  and  no  salft  f  <^  be  ma^g  till  the  convenience  of  the  parties 
calls  for  It,  or  a*proper  occasion  oners  itself. 

( 2 )  i'he  word  possession  tlwstys  relates  in  legal  construction  to 
the  time  of  the  deaths  not  of  the  execution  of  the  will,  unless  ex- 
plained)  5  Yez.  jun.  816,  Wilde  v,  Holtzmever. 

(3)  If  lands  are  devised  to  be  sold  and  no  body  appointed  to  sell^ 
it  is  the  province  of  the  executors,  and  a  court  oif  equity  will  com* 
pel  all  proper  parties  to  join  in  the  sale,  1  Atk.  490.  The  word 
•  dispose'  does  not  of  itself  import  a  diiectioD  to  seU,  but  to  manage 
the  estate,  S  Atk.  287 . 
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as  conveniently  may  be  after  my  death,  sell  and 
absolutely  dispose  of  the  same,  together,  or  in  par* 
eels,  by  public  auction  or  private  contract^  as  to 
thc^m  ot  him  shall  seem  expedient,  for  the  best  price 
or  prices,  in  money,  that  can  be  reasonably  had  or 
obtained  fqr  the  same  respectively,  and  respectively 
to  convey  and  surrender  the  same  accordingly.  And 
I  will  and  declare,  that  the  receipt  or  receipts  of  the 
said  (trustees),  or  the  survivors  or  sun'ivor  of  them, 
or  the  heirs  or  assigns  of  such  survivor,  for  the 
money  for  which  the  same  shall  be  so  respectively 
sold,  shall  from  time  to  time  be  a  sufficient  dis- 
charge (4),  or  sufficient  discharges,  to  the  puixhaser 


Of  thtcltineftr       (4)  This  daoae  oaght  never  to  be  omitted,  for  though  wliere  it 
d|tchargi«g^  pur-  is  not  ioflefttd  the  purchasers  from  the  thistees  are  justified  at  law  io 
«h*^  r  *bm^    .    pying  their  money  to  the  trustees ;  yet,  in  equity,  they  *«*»  in  certain 
thrabKncHf  "^  cases,  considered  as  renponsibie  for  the  apphcauon  of  the  money  ac- 
tuch  dause,  to     cording  to  the  trusts.  Thevhave  been  held  liable  in  most  cases  where 
look  to  the  ip-    there  is  a  specification  of  the  debts  to  be  paid  with  the  produce  of  the 
plicatioii  of  the    ^^^  \fgi  not  where  the  trust  is  to  pay  debts  generally,  even  tboogh 
pirchsse-money.  ^^  ^^  notice  of  the  d^bu;  nor  are  the  purchasers  bound  where 
'    the  trust  ia  to  paky  debts  generally,  anJ  a&o  legackt^  for  though  these 
last  9Xt  spedned  objects,  yet  they  are  coupled  with  others  which  ^ 
imascertamed,  and  they  shall  not  involve  the  purchaser  in  the  ac- 
.  count  of  the  debts:  neither  is  the  purchaser  bound  to  see  to  the  x^» 
pUcatioB  of  the  purchase  iponey,  where  the  debts  are  charged  gene- 
rally upon  the  estate,  though  the  contrary  seems  formerly  to  have 
been  held,  6  Vez.  jun.  654^.  n*    But  where  lands  are  charged  with 
the  payment  ofiUunuiieSf  they  are  liable  in  the  hands  of  purchasers; 
for  the  object  of  making  the  unds  a  fond  fiyr  the  pavnMt  m  this  case 
was,  that  there  should  be  a  constant  and  subsistbg  rand,  Barnard  8$, 
9  Vez.  jun.  1S0»  Wynn  v.  Williami.    Thefe  appear  to  be  the  most 
im^rtant  distinctions. 
Whctetmsteet        ^  ^  forther  remarks  on  these  tn^^for  sale  may  not  be 
lor  sak  ire  abb   without  use  to  the  Student.  He  will  observe  that  the  poWer  of  s^  i» 
atndkteccnton;  generally  given  to  the  same  persons  as  are  named  executors;   and 
and  of  tbestatute  where  that  is  the  case  and  the  subject  is  leasehold,  th^  it  no  doubt 
f^  •  f^>  ^*  ^  l»t  that  any  «ie,  or  any  part  of  the  executors,  may  alien  the  lesal 
Estate  witliottt  the  ooncnntnce  of  the  rest  of  die  number  $  and  £is 
not  by  reason  of  their  interest  as  trustees,  because  ai  suck  they  arW 
tnorely  joint^enants,  and  can  only  sever  the  jointure  and  aUen  their, 
lespedjve  undivided  shares^  but  hj  reason  of  thdrofice  of  execotors; 
for  the  particular  power  roi^t  in  lucb  case  be  said  to  flow  intQ  an<t 


The  whole  made  personal  Estate.  521 

or  purchasers  of  the  said  several  premises  herein^ 
before  made  saleable  by  this  my  will^  or  any  part  or 


be  lost  in  their  authority  as  executors,  or  Derbies  more  properly  to 
gire  place  and  precedence  to  that  general  power  which  exeontors 
p<>8feu,  ratione  officii,  orer  all  chattels. 

Where  the  subfe^  of  the  power  was  freehold  some  regard  was  also 
had  at  common  law  to  their  office  of  executor,  and  to  some  pur- 
poses, even  the  power  of  disposing  of  freehold  seems  to  have  been 
eoDsidered  as  vetting  in  them  ratione  o£Bcii ;  and  for  this  reason,  it 
seems  that  if  a  power  to  sell  lands  were  given  to  two  executors,  and 
one  died,  this  power  was  by  the  better  opinion  held  to  survive,  and 
to  be  transiQissible  to  the  executors  of  the  survivor.  Whether  part 
of  the  executors  could  sell  the  whole  of  such  property  without 
the  rest  was  a  doubt  at  common  law,  as  appeart  by  some  of 
the  books,  but  particularly  from  the  recital  of  the  statute  21  H*  8, 
c.  4ff  which  was  made  to  put  an  end  to  these  doubts.  That  statute, 
reciting  that,  aceonUng  to  ike  ofiinion  of  divert  persons ^  where  a  tes* 
tator  had  devised  his  unds  to  be  sold  by  his  executors,  a  bargain  and 
sale  would  in  no  wise  be  efiectual  unless  made  by  the  whole  number 
of  the  executors,  for  remedy  thereof  «iacts  **  that  all  bargains  and  V.  y^/  ^^  ^^y 

sales  by  those  who  accept  the  charge  without, the  rest,  shall  be  as  ^j0  ^^^^^^^f^ 


Mghoacceptth^charg^^  rest,  shall  be  as  ^j0  ^'^^ 

goott  ancrexiectlSninSSrarilTEe^^  This  statue  ^^  j^m^A 

has  alwayi  been  construed  largely  and  liberallv  as  a  very  beneficial 
law;  and  thus  though  it  expressly  provides  only  for  cases  where  the 
lands  are  willed  to  be  sold  by  the  executors,  yet  the  settled  construc- 
tion has  extended  to  cases  where  the  will  devises  the  lands  to  exe« 
ctttors  to  be  sold.  Thus  Lord  Coke,  m  commenting  on  the  169th 
section  of  Littleton,  P.  1  IS,  b.  makes  the  following  observations  on 
this  statute:  ^  In  Littleton's  case  admit  that  one  executor  had 
refused  to  selU  then  as  the  law  stood  when  Littleton  wrote^  it  was 
clear  that  the  oth^  could  not  sell,  but  now  by  the  statute  it  is  pro-  j  »^^A/c^^ 

Tided  that  where  lands  are  willed  to  be  sold  by  executors,  though  ^Z^.  ^  ''^ 
part  of  them  refuse,  yet  thie  rest  may  sell;  and  albeit  the  letter  of  the 
law  extendeth  only  to  where  executors  have  a  power  to  sell,  yet,  be» 
ing  a  beneficial  law,  it  is  by  construction  extended  to  where  land« 
Ive  devised  to  executors  to  be  sold."  And  the  construction  has 
been  still  further  enlarged,  fin*  it  has  been  lield  that  where  lands  are 
devised  to  trustees  to  be  sold,  and,  the  same  persons  to  whom  the 
lands  are  so  devised,  are  in  another  put  of  the  will  made  executors, 
the  statute  will  extend  to  this  case.  Thus,  in  Booifiiutv,  Sir  Richard 
Greenfield,  Cro.  £1.  80,  the  case  was  this;  <*  a  testator  seised  of  the 
manor  of  D.  devised  the  same  to  I.  S*  and  three  others,  and  their 
heirs,  to  the  intent  that  the  trustees  should  sell  it  for  the  best  nrofiCt 
and  apply  the  money  as  therein  mentioned.  And  in  the  concrasbn 
of  the  will  he  made  the  same  four  persons  hi*  executors,  and  died. 
i)oeof  tb9  four  itfiised  to  meddle  with  the  will  or  sale,  and  the  other 
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parts  thereof,  for  his,  her,  <^r  their  purchase  money^ 
or  so  much  thereof  as  shall  be  therein  acknoivledged 


three  sold  the  land  in  the  life-time  of  the  foQfth»  and  whether  the 
sale  was  good  was  the  qaestion«  The  case  was  argued  by  Poplum 
and  Egerton,  and  it  was  adjudged  that  the  sale  waa  good  by  the 
three  executois,  either  by  the  common  law»  or  by  the  statute  21  H. 
8|  c.  4.;  for  when  be  devises  the  land  to  four  to  seUi  and  afterwanU 
makes  them  his  executois,  this  doth  tantamount  as  if  at  the  first  he 
had  devised  that  such  his  executors  should  sell ;  and  in  such  a  C3a& 
at  the  common  law  the  sale  by  three,  the  fourth  refiisiDgy  was  good; 
for  these  three  may  perform  the  will  without  the  iourthy  but  the 
statute  makes  it  clear." 

It  is  proper  however  to  add,  that  though  such  a  sale  bv  one  or 
some  of  the  trustees  and  executors*  the  rest  refusing,  shoold  seem  t» 
be  good  and  valid  to  carry  the  whole  legal  estate  and  interest*  yet 
where  the  receipts  of  the  trustees  are,  by  the  deed,  made  diachaiges 
to  the  purchaser,  there  may  be  doubts  whether  he  would  be  safe  in 
paying  his  purchase  money  without  a  receipt  and  acknowledgment  in 
which  all  are  joined. 
Of  the  eonver.       ^^  **  *  general  rule,  that  where  property  is  devised  to  be  sold  fay 
tio^  of  Rtl  Mo  ^  trustees  £ot  particular  purposes,  as  for  parent  of  debts  and  lega- 
«^  personal  (State,  cies,  nothing  morels  subject  Than  those  purposes  requiril^anS  the 
in  equity,  when  personal  estate  must  first  be  appHed.     There  is  in  these  cases,  there- 
pirtiiUiid         Jjjjpp^  always  a  resulting  trust  of  the  residue,  after  the  purposes  are 
en  totat  ^      answered:  the  real  results  to  the  real,  and  the  personal  to  the  personal 
representative ;  and  if  the  personal  is  sufficient  to  answer  all  the  pur- 
poses, the  whole  real  estate  results  and  descends  to  the  heir,  or  goes 
to  the  residuary  devisee.    And  by  the  way  it  may  be  here  notvced, 
that  this  residue  is  not  Hke  the  residue  that  arises  by  lapse,  in  respect 
to  which  there  is  a  difference  between  real  and  personal  estate,  as  has 
before  been  noticed  in  page  S81  of  this  treatise- 

But  sometimes  by  the  effect  of  the  dispositions  of  the  will,  as 
where  there  are  ulterior  general  purposes  to  be  ancwered  by  the  sale, 
which  require  the  estate  to  be  converted,  as  is  ;he  case  in  the  will  to 
which  this  note  is  attached,  the  real  estate  by  the  direction  to  sell  is 
made  personal  estate  out  and  outf  as  it  is  usually  expressed.  And 
then  there  is  no  resultancy  for  the  heir  at  law,  but  the  character  of 
personalty  is  impressed  upon  it  to  all  intents  and  purposes;  and  if 
there  is  a  residue  it  goes  with  the  residuary  bequest,  or  if  there  is  no 
disposition  of  the  residue,  the  mere  appomtment  of  an  executor  is 
sufficient  to  carry  it  to  him,  either  for  his  own  benefit,  or  as  trustee 
for  the  next  of  kin;  which  question,  between  the  executor  and  next 
of  kin,'  is  discussed  in  a  subsequent  chapter  under  its  proper  title; 
see  2  BrOk  C*  C.  589,  and  1  Vez.  jun,  44i,  Robinson  v.  Taylor, 
and  see  li  Vex.  jun.  87,  Berry  v.  Usher*  The  truth  is,  when  the 
P8tnte  is  only  devised  to  be  sold  to  pay  debts  and  legacies,  it  is  con* 
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or  expr^sed  to  have  been  received;  and  that  such 
purchaser  or  purchasers,  his  or  their  heirs,  executors, 
administrators,  or  assigns,  or  any  of  them,  shall  not 
afterwards  be  answerable  or  accountable  for  any  logs, 
misapplication,  or  misapplications  of  such  purchase 
money  so  received,  or  any  part  or  parts  thereof.   And  That  the  moniej 
my  will  further  is,   that  the  monies  which  shall  arise  ^k^AafebfA'- 
by  or  from  sucli  sale  or  sales  as  aforesaid,  shall  be  sonaiertate.MHi, 
deemed  to  be  part  of  my  personal  estate;  and  that  ^nfjSnbl**con- 
the  clear  yearly  rents  and  profits  of  the  said  heredi-  sidcred a$  the  in- 
taments  and  premises  in  the  mean  time,  until  the  ^i€stat^,Mid 
same  shall  be  sold,  or  of  so  much  thereof  as  shall  be  that  the  «aid 
remaining  unsold,  shall  be  deemed  to  be  part  of  the  and  profits  shall 
annual  income  of  mv  personal  estate;  and  that  the  ^««»hjecttothc 

,         ^    *^       -  r>^         1     It  t  1  •  disposiuona after 

same  moni^,  and  rents  and  profits,  shall  be  subject  mentioned  w- 
to  the  dispositions  hereinafter  made  concerning  my  JJ^j^proMrty* 
personal  estate,  and  the  annual  income  thereof,  re-  of  the  testator* 
spectively.     And   as  touching    my  personal   estate 
remaining  iafter  payment  of  my  debts,  funeral  and 

*  « 

sidered  as  in  the  nature  of  a  charge  only,  3  Vez.  jun.  210,  Halde- 
raancl «.  Hudson. 

A  trustee  for  sale,  as  long  as  he  retains  that  character^  is  nevtr  Of  the  rule  in 
permitted  to  purchase  for  his  own  benefit.      And  though  in  a  retpect  to  ti^- 
particular  case  there  may  he  the  most  satisfactory  evidence  that  ****  becoming 
the  transaction  amounts  to  no  mofe  than  what  the  general  interests  of  P"'""**"* 
jastice,   and  of  the  parties,  would   warrant;   yet»  as  the  powers 
of  the  court  would  not  be  equal  to  protect  it  against  deception, 
from   the  impossibility  of  knowing  the  truth   in  every  case,  the 
rule  of  exclusion  must  of  necessity  be  universal.    The  ground  of 
the  rule  is,  that  the  situation  of  the  trustee  gives  him  the  oppor- 
tunity of  knowing  the  value  of  the  estate  be  is  to  buy,  better  than  the 
cestui  que  trust,  and   therefore  they  do  not  deal  on  equal  terms ; 
besides  which«  he  is  by  his  trust  bound  to  apply  his  knowledge  for  the 
'benefit  of  his  cestui  que  trust;  and  therefore  he  cannot  be  permitted 
to  make  a  bargain  adversely  with  the  party  whose  interest  he  is  in 
conscience  obliged  to  promote.     But  the  trustee  may  shake  off  the 
character  of  a  trustee  by  a  previous  agreement  with  his  cestui  que 
trust,  if  of  age  and  capable  of  discharging  him,  (though  it  may  be 
difficult  to  determine  when  that  has  been  doDe  effectually)  and  put 
himself  in  circumstances  in  which  he  will  no  longer  be  the  person 
intrusted  to  sell,  and  then,  it  seems,  he  will  be  permitted  to  purchase ; 
tee  the  cases  ex  parte  Bennett,  10  Vez.  jun.  381,  and  Sanderson  v. 
Walker,  13  Vez.  jun.  601. 
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« 

Andistob'a  testamentary  charges^  and  the  legacies  hereiDaftcr 
m^iW^  bequeathed^  I  give  the  same  to  the  said  trustees^ 
f^'^^t^ofdthiM  their  executors^  administrators^  and  assigns^  upon  the 
funcni'uldteH  tTusts^  and  for  the  intents  and  purposes^  and  under 
tonenuiy  gnd  subject  to  the  powers,  provisoes,  declarations. 
To  the  tnutees  and  agreements,  hereinafter  expressed  and  declared 
ia^  difta^  of  and  concerning  the  same,  that  is  to  say,  upon 
IB  the  public  trust  that  they,  the  said  (trustees),  or  the  snrvivors 
/ujmU  ^j,  survivor  of  them,  tor  the  executors  or  adminis^ 

trators  of  such  survivor,  do  and  shall  place  out  and 
invest  the  same  in  or  upon  any  of  the  parliamentary 
stocks  or  funds  of  Great 'Britain,  or  on  real  securities 
in  England,  at  interest,  and  do  and  shall  vary,  alter, 
withpoirer      or  transpose  (5)    such  stocks,    funds,  or  securities 
JJ^jJS^*       fcr  others  of  the  like  nature,  when  and  so  often  as  it 
YomthedH    sball  seem  expedient;  and  do  and  shall  pay  the  in* 
videnXtothe     tcrcst  and  dividends  of  the  said  stocks,  funds  and 
t^feTiife,  for*  securities,  unto  such  person  or  persons  only,  and  for 
her  feftfite  use.  g^ch  iuteuts  and  purposes  only,  as  my  daughter, 
£•   H.    by    any   writing    or   writings    under    her 
hand,  from  time  to  time,  shall  direct  or  appoint, 
notwithstanding  any  coverture  she  may  be  under; 
and  in  default  of  such  direction  or  appointment,  and 
in  the  mean  time  until  she  shall  make  any  such  di- 
rection or  appointment,  do  and  shall  pay  the  same, 
or  so  much  whereof  she  shall  or  may  from  time  to 
time  happen  to  make  no  such  appointment,  into  the 
proper  hands  of  my  said  daughter,  exclusively  (6)  of 


or  the  ptoprietj  {S)  If  a  trnttee  of  stock  takes  upon  him  to  trms&r  at  aD  witlw 
of  giviugthe  out  Sttch  a  power,  he  is  giiilty  of  a  breach  of  trust,  and  d^  cestui 
power  of  raryiog  mie  tnist  18  eutided  ID  e^ty  to  his  election,  either  to  have  the  indi- 
theiecuritjes.      y^j^  ,tock  restored  to  him,  or  to  ha?e  Uie  money  it  nodnced; 

2  Adc.  121,  Harrisoii  v.  Harrison,  8  Bro.  C.C.  65S,  Bostock  v. 

Bkkeney,  1  Vez.  jun.  297,  Powlet  v.  Herbert,  4  Vq^  jun.  497, 

Long  V.  Stewart,  5  Vez.  jun*  800^  (n). 
When  DO  (6)  Where  no  trustee  happens  to  be  appointed  for  the  wife  to 

tniitce  1^  whose  separate  use  property  is  derised,  the  husbaod  becomes  a  tnis* 
r^^  tee  for  the  wife;  2  F.  Wms.  316. 
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any  husband  she  may  happen  to  marry^  who  is  not 
to  intermeddle  therewith^  nor  is  the  same  or  any 
part  thereof  to  be  subject  or  liable  to  such  husband's 
controul,  debts^  or  engagements.     And  I  will  and 
declare,  that  the  receipts  of  my  said  daughter,  or  of  . 
such  person  or  persons  as  she  shall  or  may,  from 
time  to  time,  direct  or  appoint  to  receive  such  divi^ 
dends  or  interest,  shall,  notwithstanding  any  such 
coverture,  be  good  and  effectual  releases  and  dis- 
charges for  the  same,  or  so  much  thereof  as  in  such 
receipts  shall  be  expressed^  be  received ;  and  from  And  ite  tht 
and  immediately  after  the  decease  of  my  said  daugh-  ^^^^^^ 
ter,  upon  trust,  that  they,  tlie  said  trustees  or  trustee  the  pnaciiMi  t« 
for  the  time  being,  do  and  shall  pay  or  transfer  all  ^admweq^ 
such  principal  monies,  stocks,  funds,  and  secui^ties>  ^^^**^ 
unto  all  and  every  the  child  or  children  of  the  body  of 
my  said  daughter,  lawfully  to  be  begotten,  equal- 
ly to  be  divided  between  or  among  them,   share 
and  share  alike,  if  there  shall  be 'more  than  one;  and 
if  there  shall  be  but  one  such  child,  the  whole  to  be 
paid  or  transferred  to  such  one  child ;  the  share  or 
shares  of  such  of  them  as  shall  be  a  daughter  or  S^fiJie 
daughters  to  become  vested  in  her  or  them  respec*.  vested  tt  %t,  or 
tively,  on  her  or  their  attaining  her  or  their  age  or  "'•"^*' 
respective  ages  of  31  years,  or  on  t!^  day  or  respec- 
tive days  of  her  or  their  marriage,  which  shall  first 
happen ;  and  the  sl^are  or  shares  of  such  of  them  as 
shall  be  a  son  or  sons  to  become  vested  in  him  or 
them  respectively,  on  his  or  their  attaining  his  or 
their  age  or  respective  ages  of  21  years,'^nd  to  be 
paid  or  transferred  at  such  age  or  ages,  time  or  times 
as  aforesaid,  to  such  of  the  said  daughters  or  son^  as 
shall  arrive  at  or  attain  the  same  after  the  decease  of 
my  9aid  daughter^  but  as  to  such  of  them  as  shall 
arrive  at  or  attain  such  age  or  ages,  time  or  times,  as 
aforesaid  in  the  life-time  of  my  said  daughter,  the 
payment  or  transfer  of  his,  her,  or  their  share  or 
shares  to  be  postponed  till  after  her  decease:  pro-  wkhteenKrif 
vided  and  I  do  hereby  declare  pay  will  to  be,  that  if  «'ww*«^ 
any  such  child  or  children^  being  a  won  or  sons. 
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shall  depart  this  life  before  he  or  they  shall  attain  his 
or  their  respective  ages  of  21  yeam^  or  being  a 
daughter  or  daughters,  shall  happen  to  die  before  she 
or  they  shall  attain  her  or  their  age  or  respective  age9 
of  21  years,  or  be  married^  then  the  share  or  shares 
of  him,  her,  or  them  so  dying,  shall  go  and  accrue  to 
the  survivors  or  survivor,  or  others  or  other,  of  such 
children,  and  be  equally  divided  amongst  them,if  more 
than  one,  share  and  share  alike;  and  the  same  shall  be- 
come vested  ^d  payable,  or  transferible,  at  sueh  age9» 
day?,  and  times  as  his,  her,  and  their  original  portion 
and  portions  are  hereby  directed  to  become  vested  and 
payable,  or  transferible,  as  aforesaid ;  and  in  case  of 
the  death  of  any  other  of  the  said  children  of  my  said 
daughter  before  such  accruing  or  surviving  share  or 
shares  shaU  become  vested  as  aforesaid,  then  every 
such  accruing  or  surviving  part  or  share  shall  again  be 
subject  and  liable  to  such  right,  chance,  contingency, 
or  condition  of  accruer  to  and  amongst  the  survivors  or 
survivor  (7),  and  others  or  other  of  the  said  children, 
as  herein  before  is  provided,  touching  the  said 
Pravisiaii  for  Original  portion  or  portions;  and  upon  further 
maiotenncc.  ^  trust,  that  the  Said  trustees  or  trustee  for  the  time 
being,  do  and  shall,  after  the  decease  of  my  said 
daughter,  pay  and  apply  the  dividends  or  interest  of 
the  share  or  shares  of  such  of  the  said  children  assliail 
not  have  acquired  a  vested  interest  in  the  portion  or 
portions  hereinbefore  provided  or  intended  for  him, 
her,  or  them,  respectively,  for  and  towards  his,  her,  or 
their  maintenance  and  education,  respectively,  until 
incaieofihcrc  the  snmc  respectively  shall  becomc  payable.  Provided 
take'the  benefit*  that  if  there  shall  be  no  child  of  the  body  of  my 'said 
<^*?^'^-    daughter,  lawfully  begotten,  or  there  being  one  or 

Of  the  dtuse  *  0\  ^*  S>^*  1000/  among  four  pereooi  as  tenants  in  coimnpn, 
makiog  the  ac-  and  direcu  that  if  one  of  them  dies,  before  21  or  marriage,  it  shall 
cruing  diires  survive  to  the  other;  if  one  dies,  and  three  are  living,  the  share  of 
*"^^^^'  that  one  so  dying  will  survive  to  the  other  three  j  but  if  a  second 
sumrotsbif.       ^jj^  nothing  wiff  survive  b«t  his  original  share,  for  the  accnon^ 

share  is  a  new  legacy,  8  Atk.  80,  S  Ch.  Rep.  ISI,  1  P.  Wm». 

'274  Ca«  temp.  Talb.  124^  1  Bro,  C.  C.  575.    The  will  thexdbrt 

must  specially  provide  for  this. 
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more  f5uch  child  or  children,  and  such*  of  them  as  then  to  p»y  the 
shall  be  a  son  or  sons  shall  happen  to  die  before  he  ^^yiiJJJu. " 
or  they  shall  attain  the  age  of  ^1  years,  and  such 
of  them  as  shall  be  a  daughter  or  daughters  shall 
happen  to  die  before  she  or  they  shall  attain  her  or 
their  anje  or  respective  ages  of  21  yeiars,  or  be  mar- 
ried, then,  and  in  such  cai^  it.is  my  will,*  that  they 
the  said  tnistees  or  trusted*  foe  the  time  being  shall 

pay  or  im power  ^,^to  rpceive  the  dividends 

or  interests  thereof  during  her  lifejf  and  from  and 
immediately  after  her  decease,  do,  and  shall  raise  the  And  after  her 
sum  of  — /.  of  lawful  money  of  Great  Britain,  and  pay  thc«!m^/^ 
the  same  to  my  nephew  D.,  his  executom,  or  adminis-  fo^. — r^^^ 
trators,  and  do,  and  shall  pay  or  transfer  one  third  part  pjusamong^^ 

of^he  surplus  thereof  to j  her  executors,  or  *nd— — , 

administrators,  one  other  third  part  to r ,  her 

executors,  or  administrators,  and  the  remaining  third 

xpart  thereof  to ,    her   executors,   or  ad-    *'    '       • 

ministrators ;  provided  that  in  case  my  said  daughter  Proviw,  in  c«$c 
shall  be  in  her  minority  and  unmarried  at  the  time  of  Slx*^.  mm^'* 
my  decease,  the  said  trustees  or  trustee  for  the  time  «t  tciutor't 
being  shall  apply  the  dividends  or  interest  of  such  fngthedf^^I 
principal  monies,  stocks,  funds,  or  securities  as  afore-  ^o'  ^^  mantc- 
haid,  for  or  towards  her  maintenance  a!>d  education,  he?con;ingof 
until  she   shall    attain  her  age  of  21,  or  shall  be  »6«- 
married  ;  provided  further,  that  it  shall  be  lawful  for 
my  said  trustees  or  trustee  for  the  time  being,  in 
case  my  said  daughter  shall  marry,  (so  as  such  mar- 
riage, if  she  shall  be  under  the  age  of  21    years, 

shall  be  had  with  the  consent  (8)  of  her  guardians  or 

■"     '    '  ■■    ' "    HI    ■   I        I     ..    ,.  ■  I ,  I         .1  ■■  .  .   , 

(8)  CoDditioDS  in  restraint  of  marriage  are  considered  with  some 
jealousy  by  the  Courts,  and  therefore  a  strict  performance  has  some- 
times been  dispensed  with:  as  where*  only  the  major  part  of  the  guardians 
have  consented,  1  Adc.  S75.  where  the  consent  has  been  conrntional,  2  . 
.  Atk.  264.  2  Vez.  5S5,  where  only  a  ucit  or  implied  consent  has  be«n 
giyen>  2  Vem.  580.  And  where  the  condition  has  been  general,  it  has 
been  construed  with  a  limitation  to  the  period  of  minority,  2  P.  Wms. 
547.  Where  the  consent  has  been  once  given,  a  second  marriage  has 
been  held  good  without  consent,  3  Bro.  C.  C.  128.  And  even  where 
the  party  has  married  once  between  the  will  and  testator's  death,  the 
restriction  has  been  adjudged  not  applicable  to  a  second  marriage,  3 
Vez.  Jun.  227. 
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guardians,)  to  raise  by  and  out  of  the  said  principal 
money,  stocks,  funds,  or  securities,  the  sum  of  — L 
of  lawful  money  of  Great  Britain,  and  to  pay  the 
same  upon  or  immediately  after  such  marriage,  to 
such  person  or  pefisons,  and  for  such  purposes, 
as  my  said  daughter  by  any  writing  or  writings 
under  her  hand,  attested  by  two  or  more  credible 
witnesses,  shall  direct ;  and  I  give  the  following  le- 
gacies, that  is  to  say,  I  give  to  my  mother  300' ;  to  my 

three  sisters  100/.  a-piece;  to  my  nephew,  J.H , 

300/.;  to  my  niece  100/.;  to  Mrs.  B and  her 

daughter  20/.  a-piece,   for  a  ring ;  to  Mr.  N 

50/  ;  and  to  each  of  my  exlscutors,  hereinafter  ap- 

Ptantofor       pointed,  50/.     And  I  appoint  the  said  exc- 

SSMdffS"*"   -cutors  of  this  my  last  will  and  testament.    Provided, 

their  indemnhf.  and  my  will  is,  that  if  the  said,  &c.  or  any  of  them,  or 

7^-^=^  any  of  their  heirs,  executors,  administrators,  or  ash 

CAm^^  ^Jn^*^*^  signs,  or  any  trustees  or  trustee  to  be  appointed  in 

^  the  stead  or  place  of  any  of  them,  as  hereinafter 

is  mentioned,  shall  die,  or  be  desirous  of  being  dis- 
charged from,  or  refuse,  or  decline  to  act,  or  become 
incapable  of  acting  in  the  trusts  of  this  my  will,  be- 
fore the  same  respectively  shall  have  been  fully  exe- 
cuted, performed,  or  discharged*  then,  and  in  such 
ca^'e,  and  so  often  as  the  same  shall  happen,  it  shall 
and  may  be  lawful  to  and  for  the  person  or  persons 
who  for  the  time  being  shall  be  entitled  to  the  divi- 
dends or  interest  of  the  residue  of  my  personal  estate, 
if  such  person  or  persons  shall  be  of  full  age,  and  if 
not,  then  for  the  guardians  or  guardian,  of  such  per- 
«op  or  persons,  by  any  writing  or  writings  under  i 

their,  his,  or^  her  hands  and  seals,  or  hand  and  seal, 
tp  nominate,  substitute,  ;ind  appoint  any  other  person 
or  persons  to  be  a  trustee  or  trustees,  in  the  stead  or 
place  of  him  or  them  so  dying,  or  desiring  to  be 
discharged,  or  refusing,  or  declining  to  act,  or  becom- 
ing  incapable  of  acting  as  aforesaid :  and  that  when 
aiid  so  often  as  any  new  trustee  or  trustees  shall  be 
nominated  or  appointed  as  aforesaid,  all  the  trust* 
estates,  and  premise  which  shall  then  be  vested  io  J 
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the  trustee  or  trustees  so  dying,  or  desiring  to 
be  discharged,  or  refusing,  declining,  or  becbming 
ine^pable  ofacting  as  aforesaid,  either  solely  or  jointly 
with  the  other  trustee  or  trustees,  shall  be  thereupon 
with  all  convenient  speed  cbnveyed,  assigned,  and 
transferred  in  such  sort  and  manner,  and  sd  as  that  thd 
same  shall  and  may  be  legally  and  effectually  vested 
in  the  surviving  or  continuing  trustee  or  trustees  of 
the  same  trust  estates,  and  premises  respectively, 
and  such  new  or  other  trustee  or  trustees,  or  if  there 
shall  be  no  continuing  trustee  or  trustees  of  the  same 
trust  estates,  and  premises,  then  in  such  new  trustee 
only  upon  the  same  trusts  as  are  hereinbefore  de-^ 
clared  or  expressed,  of  or  concerning  the  same  trust 
estates,  and  premises  respectively,  the  trustee  or 
trustees  whereof  shall  so  die,  or  be  desirous  of  being 
discharged,  or  refuse,  decline,  or  be  incapable  of  act- 
ing as  aforesaid,  or  such  of  them  as  shall  be  then 
subsisting  or  capable  of  taking  effec^/^And  my  fur^ 
ther  will  is,  that  all  and  every  such  new  trustee 
or  trustees  shall  or  may  in  all  things  act  and  assist  in 
the  management,  carrying  on,  and  executing  of  thd 
trusts  to  which  he  or  they  shall  be  so  appointed,  in 
conjunction  with  the  other  then  surviving  or  con- 
tinuing trustees  or  trustee  of  the  same  trust  estates, 
and  premises,  if  there  shall  be  any  such  continuing 
trustees  or  trustee,  and  if  not,  then  by  himself  or 
themselves  respectively,  as  fully  and  effectually,  and 
with  all  the  same  power  and  powers,  authority  and 
authorities,  of  consent,  approbation^  discretion,  sell* 
ing,  conveying,  calling  in,  laying  out  and  investing, 
giving  and  signing  receipts,  indemnifications,  and 
discharges,  to  purchasers  and  others,  and  all  other 
powers  and  authorities  whatsoever,  as  if  he  or 
they  had  been  originally  in  and  by  this  my  wilt 
nominated  a  trustee,  or  the  trustees  for  the  pur- 
poses for  which  such  new  trustee  or  trustees  respecr 
tively  shall  be  appointed  trustee  or  trustees,  or 
as  the  trustee  or  trustees  named  in  this  my  will,  his 

M  M 
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or  their  h€irsi>  executors^  administiators,  or  assigm; 

in  or  to  whose  place  such  new  trustee  or  trustees 

shall  respectively  come  or  succeed^  are  or  is  enabled 

tp  do^  or  could  or  might  have  done^  under  and  by 

virtue  of  this  my  will,  if  then  tiding  and  continuing^ 

to  act  in  the  trusts  hereby  reposed  in  him  or  them, 

^     ^/  ^'     A    ^i^y  thing  hereinbefore  contained  to^the  contrary 

J^AA^       .  -        thereof  in  finy  wise  notwithstanding^And  my  will 

/^J?^^-*^^^  ^    further  is,  th^t  the  several  trustees  Mereby  appointed 

or  to  be  appointed  in  pursuance  of  this  my  will,  or  any 
of  the  heirs,  executors,  administrators,  or  assigns,  of 
them  or  any  of  them,  shall  not  be  charged  or  charge- 
able with  any  more. of  the  said  trust  monies,  and  pre* 
mises,  thali^they  respectively  shall  actually  receive, 
and  that  one  of  them  shall  not  be  answerable  or  ac- 
countable for  the  others  or  other  of  them,  or  for  the 
acts,  receipts,  neglects,  or  defaults  of  the  others  or 
other  of  ttvem,  but  each  one  for  his  own  acts,  receipts, 
neglects, ^or  defaults  only ;  nor  shall  they,  neither  or 
any  of  them,  be  answerable  or  accountable  for  any 
banker,  broker,  or  other  person,  with  whom  any  of 
the  said  trust  monies  may  be  deposited  for  safe  cus- 
tody or  othenvise,  in  the  execution  of  the  said  trusts, 
nor  for  the  insufficiency  or  deficiency  of  any  stocks, 
funds,  or  securities,  in  or  upon  which  any  of  the  said 
trust  monies  may  be  invested,  in  pursuance  of  and  in 
conformity  to  this  my  will,  or  for  any  other  misfor^ 
tune,  loss,  or  damage,  which  may  happen  in  the  exe- 
cution of  the  aforesaid  trusts,  or  otherwise  in  relation 
thereto,  unless  the  same  shall^  happen  by  or  through 
their  own  wilful  defaults  respectively.  And  also  that 
they  the  said  several  trustees  so  appointe<l,  or  to  be 
2q>pointed,  shall  and  may,  by  and  out  of  the  monies 
which  shall  come  to  their  respective  hands,  by  virtue 
of  the  trusts  aforesaid,  retain  to  asid  re*imbuise  him- 
self and  themselves,  and  allow  to  his  and  their  co- 
trustee and  co-trustees  all  costs,  chaises,  and  ex- 
peiTces  which  they  or  any  of  them  may  respectively 
sustain  or  expend,  or  be  put  unto,  in  or  about 
the  execution  of  the  trusts  aforesaid,  or  in  any  mat- 
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tep  refetitij^  tbereto.  And  lastly,  I  do  hereby  revoke  all 
fbrmef  wills  by  me  at  aay  time  heretofore  made, 
and  declare  this  oaly  to  be  my  Imt  will  and  tes*" 
tameBt. 
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A.  WUi  (Usfo$ing  frintipaily  of  rod  Property  #n 
Shares^  among  CMldren  and  Grandchildren* 

THIS  is  the  last  will  and  te^tameot  of  me  J.  C* 
of  N.  ixi  the  parish  of  S,  in  the  county  of  Middlesex. 
I  give  and  deviae  unto  J.  F.  and  W.  A.  and  J.  C. 
all  my  freehold  aessuages,  latids^  tenements^  and 
hereditaments  whatsoever^  to  hold  unio  Ihem  the  said 
1.  P.  W.  A.  and  J.  C.  and  their  heirs,  to  this  uses 
upon  the  trusits,  and  for  the  inten^ts  and  purposes^ 
and  under  and  subject  to  the  powers,  provisos,  Umi-^ 
tatioof^,  and  declarations  hereinafter  exfMressed,  li- 
mited, and  declared,  of  and  concerning  the  same, 
that  is  to  say,  as  to,  for  and  concerning  all  that 
my  freehold  messuage  or  tenement  in  which  I  now 
reside,  with  the  chaise-bouse,  wood-house,  stable, 
and  garden  thereunto  belonging,  and  also  all  that 
my  freehold  messuage  or  tenement,  being  No.  b, 
in  N.  street  aforesaid,  with  the  garden  bebmd  the 
same,  now  in  the  icKiure  of .— ,  and  also  all 


that  my  freehold  messuage  or  tenement,  being  No,  4, 
In  N.  street  aforesaid,  with  the  garden  thereutito  be» 
longing,  now  in  the  tenure  of  Mr.  H.  together  with 
all  the  fixtures  and  appurtenances  to  the  said  mes^ 
suage  or  tenement  and  premises,  or  any  of  them,  be- 
longing, to  the  use  of  the  said  trustees,  their  heirs, 
and  assigns,  during  the  natural  life  of  my  wift^ 
Sarah,  upon  trust  from  time  tp  time,  during  th0$ 
conitnuance  of  that  estate,  to  cause  the  same  pre<» 
mises  to  be  kept  in  gpod  substantial^  lepair,  .and  to 
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be  kept  insured  from  loss  or  damage  by  fire,  to  thf 
full  value  thereof,  or  a«?  jiear  thereto  as  may  be,  so- 
as  that  in  case  any  such  loss  or  damage  shall  happen, 
the  money  to  be  received  upon  or  by  meant)  of 
such  insurance,  may  be  laid  out  in  reinstating  the 
same,  and  to  retain  or  apply  so  much  of  the  yearly 
rents,  issues,  and  profits  of  the  same  premises  as 
shall  be  necessary  for  the  respective  purposes  afore- 
said; and  subject  and  without  prejudice  to  the  trusst 
hereinbefore  declared  upon  trust  to  pay  unto  or 
empower  my  said  wife  to  receive  the  rents,  issues, 
and  profits  of  the  same  premises,  or  so  much  thereof 
Li»!t»tion  ere-  gg  j.jjj||]  remain  unapplied  for  the  purpose  aforesaid, 

boomnoMn    to  and  for  her  own  use  and  benefit;  and  from  and 
J^?[J*^***    immediately  aflter  the  decea«:e  of  my  said  wife,  to  the 

use  of  my  four  children,  William,  Henry,  James, 
and  Elizabeth,  as  tenants  in  common,  and  the  several 
heirs  of  their  respective  bodies,  and  in  case  thepe 
shall  be  a  failure  of  issue  of  any  of  such  children, 
then  as  to  the  share  rr  shares  oF  him,  her,  or  them, 
whose  issue  shall  so  fail,  to  the  use  of  the  others 
of  them,  as  tenants  in  common,  and  the  several  heirs 
of  their  respective  bodies,  and  in  case  there  shall  be 
a  failure  of  issue  of  the  bodies  of  all  such  childrtii 
but  one,  then  to  the  use  of  such  one  child,  and  the 
heirs  of  his  or  her  body,  and  in  default  of  such  issue, 
to  the  u<5e  of  my  own  right  heirs  for  ever.  And  as  to 
for  and  concerning  all  those  my  three  freehold  mes- 
suages or  tenements,  numbered  I,  2,  3,  situate  in  N. 
street  aforesaid,  and  now  in  the  several  occupations  of 
,  with  the  gardens  and  appurtenances  thereunto 
respectively  belonging,  to  the  use  of  the  said  trustees, 
their  heirs  and  assigns,  dr.ring  the  natural  life  of  my 
said  son  William,  upon  trust,  to  support  and  preserve 
the  contingent  remainders  hereinafter  limited,  from 
being  defeated  or  destroyed,  and  upon  further  trust 
from  time  to  time,  during  the  continuance  of  that 
estate  to  cause  the  8aid  premises  to  be  kept  in  good 
and  substantial  repair,  and  to  be  kept  insured  from 
loss  or  damage  by  fire,  to  the  full  value  thereoJ^  or  as 
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nesu"  thereunto  as  inay  be,  so  as  that  in  caise  any  such 
loss  or  damage  shall   happen,   the    money   to  be 
received  upon  or  by  means  of  such  insurance,  may  be 
laid  out  in  reinstating  the  same,  and  to  retain  or 
apply  so  much  of  the  yearly  rents,  issues,  and  profits 
of  the  said  premises  as  shall  be  necessary  for  the    ' 
respective  purposes  aforesaid ;  and  subject  and  with« 
out  prejudice  to  the  trusts  hereinbefore  declared,  to 
pay  the  rents,  issues,  and  profits  of  the  same  pre- 
mises^ or  so  much  thereof  as  shall  remain  unapplied 
for  the  purposes  aforesaid ;  for  the  use  and  benefit 
of  my  said  son  William,   during  his   natural   life, 
and  from    and  immediately  after    the    decease  of 
my  said   son  William,  to  the  use  of  all  and  every 
the  child  and  children, — [Same  clause  as  before  for 
creating  a  tenancy  in  common,  in  tail  with  cross 
remainder83 — and  in  default  of  such  issue,  to  the 
use  of  my  said  sons  Henry  and  James,  and  daughter 
Elizabeth,  as  tenants  in  common,  and  the  several 
heirs  of  their  respective  bodies,*— [Same  clause  as 
before,  making  a  tenancy  in  common,  in  tail,  with 
cross  remainders] — and  in  default  of  such  issue,  to  the 
use  of  my  own  right  heirs  for  ever.   And  as  to^  for,  and 
concerning  all  those  ray  seven  freehold  messuages  or 
tenements,  numbered  1, 2, 3, 4, 5, 6,  and  7,  situate  in 

',  with  the  out-houses,  gardens,  and  appurtenances 

thereunto  respectively  belonging,  as  the  same  are 
now  in  the  several  occupations  of         ,  to  the  use  of 

and  -  ,  their  heirs  and  assigns,  during 

the  natftral  life  of  my  said  son  Henry,  upon  trust  to 
support  and  preserve  the  contingent  remainders 
hereinafter  limited  from  being  defeated  or  destroyed^ 
and  upon  further  trust  from  time  to  time  (same 
clause  for  keeping  premises  in  repair  and  insuring 
from  fire,  &c.}  and  subject  and  without  prejudice  to 
the  trusts  hereinbefore  declared  upon  trusts  to  pay 
such  rents,  issues,*  and  profits  of  the  premises  or  so  . 
much  thereof  as  shall  remain  undisposed  of  for  the 
purposes  aforesaid,  into  the  proper  hands  of  my  said 
son  Henry,  for  his  personal  support  and  maintenance. 
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for  which  his  receipts  in  writing,  signed  with  his 
proper  hnnd  shall  alone  be  a  sufficient  discharge. 
Froviso  against  ProTided,  and  my  will  is^  that  in  case  my  said  9on 
^^^^   Henry  shall  aBen,  or  charge,  or  attempt  to  alien  or 
charge  such  his  beneficial  interest^   in  such  rents* 
issues^  and  profits,  as  aforesaid,  or  any  part  thereof^ 
then  and  from  thenceforth  he  -shall  cease  to  have  any 
benefit  thereout,  and  such  rents,  issues,  and  profits, 
as  he  my  son  Henry  would  otherwise  have  been 
entitled  to,  shall  for  the  then  residue  of  his  life,  go 
and  be  paid  unto  the  person  or  persons  who  for  the 
time  being  shall  be  intiiled  to  the  remainder  or  re- 
version of  the  same  hereditament;)  and  premises,  ex- 
pectant on  the  determination  of  the  said  estate  so 
limited  to  the  use  of  the  said  trustees,  their  heirs, 
and  assigns,  during  the  life  of  my  said  son  Henry,  as 
aforesaid;  and  from  and  immediately  after  the  decease 
of  my  said  son  Henry,  to  the  use  of  all  and  every  the 
child  and  children  of  the  body  of  my  son  Henry,  law- 
fully to  be  begotten,  as  tenants  in  common — [as  be- 
fore with  cross  remainders^ — ^and  in  default  of  such 
issue,  to  the  use  of  my  said  sons  William  and  James* 
and  daughter  Elizabeth,  as  tenants  in  common, — [as 
before^^and  in  default  of  such  issue,  to  the  use  of 
jny  own  right  heirs  for  ever.   And  as  to,  for^  and  con- 
cerning all  those  my  8  freehold  messuages  or  tene- 
ments, numbered  1,  2,  S,  4,  5,  6,  7,  8,  situated, 
.  &c.  with  the  appurtenances  thereto  respectively  be- 
longing, and  now  or  late  in  the  several  occupations 
of,  &c.  to  the  use  of  the  said  trustees,  their  heirs  and 
assigns,  during  the  natural  life  of  my  said  daughter 
Elizabeth,  upon  trust  to  support  and  preserve,  &c« 
and  upon  further  trust  (to  keep  premises  in  repair 
and  insured  from  fire,  as  before)  an4  subject,  and 
without  prejudice  to  the  trusts  hereinbefore  declared 
upon  trust  to  apply  such  rents,  issues,  and  profits  of 
the  said  premises,  or  so  much  thereof  as  shaU  remain 
undisposed  of  for  the  purposes  aforesaid,  into  the 
proper  hands  of  my  said  daughter,  for  her  sole  and 
separate  use  and  benefit,  exclusively  of  any  huiband 


Ileal  Estates  to  ChUdrenand  Grandchildren.  535 

Vith  whom  she  may  ioterm^rry^  and  sor  as  the  same 

may  -not  be  subject  or  liable  to  the  power,  controul, 

debts^  or  engagements  of  any  such  husband^  and  her 

receipt  alone  to  be  a  sufficient  discharge  for  the  same^ 

notwithstanding  any  coverture  she  may  be  under. 

And  in  case  my  said  daughter  shall  at  the  time  of  my 

death  be  in  her  minority,  and  unmarried,  then  to 

apply  the  same  for  pr  towards  her  maintenance  and 

education,  or  if  my  said  wife  shall  be  living,  to  pay 

the  same  over  to  her  my  said  wife,  in  order  that  she 

may  apply  the  same  for  that  purpose,  and  from  and 

immediately  after  the  decease  of  my  said  daughter,  to 

the  use  of  all  and  every  the  child  and  children  of  the 

body  of  my  said  daughter,  lawfully  to  be  begotten,  as 

tenants  in  common — [limitation  to  her  children  as 

before,  remainder  over  on  failure  of  issue  to  testator's 

sons  in  the  same  manner  as  before^-^-^provided  al** 

ways,  and  my  will  is  that  it  shall  and  may  be  lawful  to 

and  for  the  said  trustees^  and  the  survivors  and  sup- 

vivor  of  them,  and  the  executors  or  administrators  of 

such  isurvivor,  by  indenture  or  indentures  under  their  power  to  mike 

or  his  hands  and  seals,  or  hand  and  seal,  respectively  buUding-iease* 

to  demise  or  lease  such  part  or  parts  of  the  said  f^^"""^ 

vacant  ground  as  may  not  be  built  upon  at  my  death, 

unto  any  person  or  pex^ons  who  may  be  willing  to 

build  upon  the  same  or  any  part  or  parts  thereof,  for 

any  term  or  number  of  years  not  exceeding  61  years 

from  the  making  thereof  respectively,  yet  so  as  that 

no  erection  or  building  shall  be  erected,  whereby  the 

^aid  street,  called  St.  James's  Street,  shall  be  rendered 

of  less  width  in  any  part  than  30  feet,  and  to  demise 

or  lease  all  or  any  of  the  residue  of  the  heredita* 

ments  hereinbefore  devised,  unto  any  person  or  per* 

sons,  for  any  term  or  number  of  years  not  exceeding   . 

%\  years  from  the  time  of  making  thereof,  so  as  on 

every  such  lease  so  to  be  made,  whether  for  building 

or  not,  there  be  reserved  and  made  payable  the  best 

a|id  most  improved  yearly  rent  or  rents  that  can  be 

reasonably  had  or  gotten  for  the  hereditaments  an4 

premises  thereby  dUunisedj  txf  be  iaoident  to  and  ^q 
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along  with  the  immediate  remainder  or  reversion  of 
the  said  premises,  without  taking  any  fine,  premium^ 
or  foregift,  for  the  making  or  granting  any  such  lease 
or  leases  respectively,  and  so  as  that  in  every  such 
lease  there  be  contained  a  clause  of  re-entry  for  non- 
payment of  the  rent  or  rents  thereby  reserved,  and 
so  as  that  no  leasee  or  lessees  be  by  any  such  lease  or 
leases  authorized  or  empowered  to  commit  waste,  or 
-exempted  from  punishment  for  committing  the  same, 
and  so  as  the  lessee,  or  respective  lessees  to  whom 
any  such  lease  or  leases  shall  be  so  made,  shall  and 
do  execute  a  counter-part  or  counter^parts  thereof 
respectively,  and  enter  into  a  covenant  for  payment 
of  the  rent  or  rents  so  to  be  reserved.  And  as  to^ 
for,  and  concerning  all  those  my  freehold  messuages 

or  tenements,  situated  in  *- ,  and  all  those 

my  freehold  messuages,   situate  in  ,  and 

all  other  my  hereditaments  hereinbefore  devised  to 
the  said  ( trustees )  and  their  heirs,  whereof  no  use  is 
hereinbefore  limited  or  declared,  with  their  appur- 
tenances, to  the  use  of  them,  the  said  trustees,  their 
heirs  and  assigns,  for  ever,  but  nevertheless  upon  the 
trusts  hereinafter  declared  concerning  the  same :  and 
I  give  and  bequeath  my  leasehold  messuage  and 
tenement,  situated  behind  the  three  last  mentioned 
me«isuages,  and  also  my  leasehold  messuages  and 
tenement,  situate  in  ,  with  their  respective 

appurtenances,  unto  the  said  trustees,  their  executors^ 
administrators,  and  assigns,  for  all  such  term  or  termsof 
years,  as  I  shall  have  therein  at  the  time  of  my  decease, 
but  nevertheless  upon  the  trusts  hereinafter  declared 
concerning  the  same.  And  as  to,  for,  and  concern-* 
ing  as  well  the  freehold  messuages,  tenements,  and 
hereditaments  hereinbefore  lastly  mentioned,  or  re- 
ferred, to  as  the  said  leasehold  messuages,  tenements, 
and  premises,  I  will  and  declare  that  the  trustees  or 
trustee  thereof  respectively,  for  the  time  being,  do 
and  shall,  sa  soon  ad  conveniently  may  be  after  my 
decease,  self,  and  absolutely  dispose  of  the  same,,  to-' 
gether  or  in  parts;,  by  pubUc  auction  or  private  con^ 
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tracf^  as  to  them  or  him  shall  seem  expedient,  ibr  the  pcrty.andu) 
best  price  or  prices  that  can  be  reasonably  procured  J^'^,^'* 
for  the  same ;  and  as  to  the  money  arising  by  and  i»y  ihemiit  fii- 
from  such  sale  or  sales,  and  also  as  to  the  clear  ^^^l^^l^^ 
yearly  rents,  issues  and  profits,  arisit^  from  the  said  ■ndpremiumf  of 
freehold  and  leasehold  premises  so  hereinbefore  di-  ^^^'ab 
rected  to  be  sold  as  aforesaid^  in  the  mean  time,  until  ^^^^  ^ 
the  same  shall  be  sold,  I  ivill  and  declare  that  the  onttiMtux^hit^ 
same  respectively  shall  be  deemed  to  be  part  of  my  jj^j^^^a^ 
personal  estate,  and  I  further  will  and  direct  that  the  the  youngest  wm 
receipt  or  receipts  of  the  said  trustees,  their  heirs,  S[^^*y^ 
executors,  administrators,  or  assigns,  for  the  money  miioi«  the  chii. 
arising  by  any  such  sale  or  sales,  shall  be  a  good  dis*  ^^ 
charge  or  discharges  for  the  same,  or  so  much  thereof 
as  shall  be  expressed  to  be  received;  and  that  the 
purchaser  or  purchasers  of  the  same  several  he* 
reditaments  and  premises,  or  any  part  thereof,  his, 
her,   or  their  heirs,  administrators,  or  assigns  shall 
not  be  answerable  for  any  loss,  misapplication,  or 
non- application  thereof.     And  as  to  all  my  goods, 
chattels,  and  personal  estate^  not  by  this  my  will  spe* 
cifically  disposed  of^  I  give  the  same  unto  the  said 
trustees,  upon  trust,  in  the  first  place  to  pay  thereout 
all  my  just  debts^  (including  all  such  ground*rents 
and  premiums  of  insurance  as  may  be  owing  from 
me  at  the  time  of  my  death, )  and  my  funeral  and 
testamentary  charges;  and  in  the  next  place,  the  pe- 
cuniary legacies  given  by  this  my  will;   and  alter 
making  all  such  payments,  to  lay  #ut  so  much  of  the 
residue  as  may  be  necessary  in  finishing  any  mes- 
suages or  other  buildings  which  may  happen  to 
be  building  by  me  on  the  said  vacant  ground,  at  the 
time  of  my  death  ;  and  to  lay  out  the  surplu.s  if  anv, 
in  the  purchase  of  3  per  cent,  consolidated  bank 
annuities^  in  the  names  of  them  the  said  trustees,  or 
the  survivors  or  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor;  and  as  to  such 
bank  annuities^  I  will  and  direct  that  they  the  said 
trustees    or  trustee  thereof,    for  the  time  being. 
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do  and  shall  place  out  the  dividends  or  interest 
arising  thereupon^  firom  time  to  time^  until  my  said 
son  James  shall  attain  the  age  of  21  years^  (or  in  case 
he  shall  die  before  that  age,  until  the  period  shall 
arrive  when  he  wouUh  if  livings  have  attained  that 
^S^>)  ^^  ^he  purchase  of  like  annuities^  so  as  to 
cause  as  great  an  accumulation  of  stock  as  may  be  ; 
and  when  and  so  soon  as  my  said  son  James  shall 
attain  the  said  age^  or  the  period  shall  arrive  when  he 
wouldj  if  livings  have  attained  that  age^  then  to 
tramfer  one  fourth  part  of  such  bank  annuities  as 
shall  have  been  so  purchased  as  aforesaid,  unto  my 
said  son  William,  his/ executors,  or  administrators; 
one  other  fourth  part  unto  my  said  son  Henry^  his 
executors,  or  administrators ;  one  other  fourth  part 
unto  my  said  daughter  Elizabeth,  her  executon»,  or 
administrators;  and  the  remaining  fourth  part  unto 
my  said  son  James,  his  executors,  or  administrators ; 
and  I  give  and  bequeath  to  my  said  wife  all  ray 
household  goods  and  furniture,  plate,  rings^  watches, 
china,  ornaments,  linen,  and  wearing  apparel,  books 
on  the  subject  of  divinity,  prints,  and  such  of  my 
drawings  as  are  in  frames.  And  I  do  hereby  will  and 
declare  that  such  stock  in  the  public  funds  as  may  at 
my  death  be  standing  in  the  joint  names  of  my  said 
wife  and  myself  shall  be  hers  absolutely.  Igive  and 
bequeath  to  my  son  Henry  all  my  books,  manu* 
scripts,  papers,  and  drawings,  (except  those  given 
to  my  wife,  and  such  books  as  contain  matters  re- 
lating to  my  business  unfinished,  and  my  books 
of  account^  and  books  relative  to  my  cf»tates^  all 
which  I  direct  shall  be  retained  by  my  executors), 
I  also  give  to  my  son  Henry  all  my  boxes,  contsun- 
ing  books  and  papers  relative  to  meai^uring,  with 
their  contents,  utensils^  and  implements  used  in  my 
business.  I  will  that  my  executory  do  pay  out  of  my 
personal  estate  200/.  for  the  board  and  education 
of  my  nephew  H.  T.^  ^untit  he  diall  be  fit  to  be  put 
out  apprentice^  and  then  that  they  do  say  the  further  - 
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mim  of  200/.  with  him  as  an  apprentice  fee (9).  I 
give  to  my  son  William  20/.  to  be  laid  oiit  for  him 
as  my  executors  4iereafter  named  shall  think  proper. 
I  forgive  my  son-in-law  W.  T.  the  dfbt  of  lOOl.  which 
he  owes  to  me,  and  direct  roy  cxitcutors  to  deliver 
up  to  him  the  bond  whereby  the  same  is  secured  to 
roe,  to  be  cancelled  (10).  I  do  hereby  nominate, 
constitute,  and  appoint  the  said  J.  A.  W.  A.  and 
J.  C.  executors  of  this  my  last  will  and  testament ; 
and  I  give  to  them  the  sum  of  50/.  each,  as  some  com- 
pensation for  their  care  and  trouble  in  the  executiouj, 
of  the  trusts  hereby  in  them  reposed,  and  direct  the 
same  to  be  paid  to,  or  retained  by  thfem>  as  soon  as  con- 
veniently may  be  after  ray  decease.  I  give  and  be- 
queath to  my  brother  and  to  my  two  sisters  and  to  my 

wife's  son the  sum  of  20/.  each,  to  be  paid 

to  them  respectively,,  as  soon  as  conveniently  may 
be  after  my  decease.     And  I  appoint  my  said  wife  Appoint*  Ws 
guardian  of  such  of  my  children  as  shall  be  under  the     **^'  ""* 
age  of  21  years  at  my  decease;  and  after  her  decease 
I  appoint  my  said  tnistees  and  the  survivors  or  sur^ 
vivor  of  them  t|>e  guardians  or  guardian  of  such  of . 
my  children  as  may  be  then  minors  until  they  re- 
spectively shall  arrive  at  the  age  of  21  years,  and  I  do 
direct — [clause  indemnifying  the  trustees,  &c.  '3 
In  witness,  &c.  '         •  , 

i 

*  See  before  in  page  528,  et  sc^ 

J  • 

(9)  If  a  legacy  be  giyen  for  the  beoefit  of  an  uAnt  in  one  waf« 
ana  tt  cannot  be  applied  in  that  way,  it  may  be  applied  for  his  benefit 
in  another  way,  as  if  it  be  to  put  him  into  orders,  and  he  becomes  a 
Innatic  ;*-and  where  a  legacy  is  ^yen  as  an  apprentice  fee,  if  the 
Iwy  is  not  put  out  apprentice,  he  will  be  entided  to  this  legacy  when 
he  comes  of  age.  5  Vez.  jun.  461.  Barton  v.  Cooke* 

nO)  If  W.  T.  should  die  in  the  testator's  hfe-time  this  legacy 
will  not  lapse.  1  Vez.  ittn»  49, 1  P.  Wms.  8d.  But  it  is  to  observ^ 
that  such  a  legacy  will  not  prevail  in  enoity  against  creditors ;  it  is 
good»  however,  against  executors,  and  if  ao  action  be  brought  for  it 
by.  executors  the  court  will  grant  an  bjttaaioD*  5  Atk*  5SL  1  P« 
WAi.86.(n.2}. 


-\ 
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buiuL 


A  will  disposing  of  real  and  personal  Estate  by 
way  of  Provision  for  Children. 

^        THIS  is  the  last  will  and  testament  of  me,  S.  K. 
of  ^  &c.     I  desire  to  be  buried  in  the 

vault  which  I  have  lately  made  in  the  parish  church 
of ,  in  the  said  county,  and  I  earnestly  re- 
quest that  my  wife  and  son  and  all  those  who  for  the 
time  being  shall  be  entitled  to  the  rents  and  profits 
of  my  messuage^-,  lands,  tenements,  and  heredita- 
ments hereinafter  devised,  will  pay  due  attention  to 
the  keeping  up  of  these  graves  and  grave-stones  of 
my  family,  which  are  in  the  church-yard  of  F.  in  the 
said  county,  and  to  which  grave- stones  I  have  lately 
put  head  and  foot  stones.  I  give  and  bequeath 
unto  my  dear  wife,  and  to  my  only  son  S.  K.  and  to 
my  son  in  law  M,  R.  and  to  ray  only  daughter  R,  M. 

D.  his  wife,  the  sum  of /.  a  piece  for  mourning; 

and  for  the  like  purpose  I  give  unto  C.  my  son*s 

wife,  the  sum  of /  and  to  her  two  sons,  U.  S.  W. 

and  I.  S.  W. 1,  a  piece,  and  to  my  niece  A,  L. 

the  sum  of /.;    I  aJso  give  and  bequeath  unto 

my  said  wife  all  the  ornaments  of  her  person,  and 
^^^^jJ^iArt4,  ^^' J     all  my  jewels,  plate,  linen,  china,  and  all  my  house- 
^f^e  -  .S     hold  goods  and  furniture  whatever  and  wheresoever, 
^         ^  and  all  my  books,  and  all  my  horses  and  other  cattle, 

and  my  chaise,  carts,  carriages,  and  implements  of 
husbandry,  and  also  all  my  stock  of  wines  and  other 
liquors  whatever(  1 ),  to  hold  to  her  as  her  own  abso- 


Virhjtaniclea  (1)  If,  ai  in  some  wills,  the  word*eflecU*  hmena  to  be  io- 

comprebcnded  terted  at  the  end  of  a  particular  enumeration,  it  will  be  rectiained  to 
ww£  *J^^  articles  cjusdem  ecncris  with  those  spedfied,  even  though  the  con- 
phram.  sequence  should  be  a  residue  undisposed  of;  13  Vez,  jun.  S9»  Raw- 

lines  V.  Jennmgs.     So  '  goods  and  chattels,'  though  of  legal  import 
wide  enough  to  carry  all  personal  estate,  yet  coming  after  *  fbmittre. 
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lute  property;  I  also  give  to  my  said  wife  the  use 
and  enjoyment  of  all  my  pictures,  prints,  and  draw-    . 


&c/  are  restrained  to  articles  tjosdem  generis;  11  Vez.  jun.  6669 
Stewart  v.  the  Marquis  of  Bute.    And  the  same  jrnle  holds  where 
the  words  are  *  other  things;'  1  £q.  Abr.  201,  pL  IS.     And  if  a 
silversmith  bequeaths  all  h|s  furmture,  books,  goods,  and  chattels, 
his  stock  in  trade  will  not  pass,  though  the  plate  used  in  his  house 
as  household  furniture  would  pass;  ibid»     But  it  is  held,  that  if  a 
man  bequeaths  his  house  and  all  that  u  in  itf  cash  passes;  but  not 
firomusory  notes  and  leeuritta ;   and  it  is  a  question  whether  bank 
notes  would  be  considered  as  cash  for  this  purpose;  ibid.     A  be- 
quest of  all  testator's  goods  general^  will  pass  bonds,  for  they  arc 
bona  notabilia ;  but  bonds,  bemg  choses  in  action,  admit  of  no  lo»  '■ 
cality»  and  therefore  a  bequest  of  goods  in  a  particular  place  will 
not  pass  bonds t  which  ham}en  to  be  there  at  tne  testators  death; 
1  Vez.  27S,  Chapman  v,  riart,  1  Bro.  C.  C.  127,  Moore  v.  Moore. 
A  bequest  of  household  ?oods  extends  to  all  household  goods  pur« 
chased  after  the  will,  and  which  are  in  the  house  at  the  testator^s  • 
death,  and  plate  commonly  used  in  the  &mily  will  pass  as  household 
goods,  1  P.  Wms.  424* ;  and  parol  proof  ought  not  to  be  received 
to  disprove  such  intention,  2  P.  Wms.  420.     So  under  a  bequest  of 
a  library  aftier-boufirht  books  will  pass,  I  P.  Wms.  597»  Ambl.  641. 
By  a  bequest  of  aU  household  goods  and  all  implements  of  household, 
malt,  hops,  beer,  ale,  and  .other  victuals  in  the  house  do  not  pass, 
S  P.  Wms.  3^4..    And  note,  that  if  a  house  be  given  for  the  lite  of 
the  devisee  with  the  fixrniture,  it  has  been  held  that  the  devisee  can 
have  no  greater  interest  in  the  latter  than  was  expressly  given  to 
him  in  the  former,  1  Atk.  470,  2  Atk.  321 .    A  bequest  to  a  wife 
ci  the  household  goods  entides  her  to  the  use  of  them  anywhere,  or 
even,  it  has  been  said,  to  let  them  to  hire,  2  Atk.  21 7»  and  there- 
fore where  this  is  not  meant,  there  should  be  restraining  words.     A 
librsry  of  books  will  not  pass  as  furniture,  3  Atk.  302,  Ambl.  605. 
A  bequest  of  household  furniture  includes  only  what  is  for  domestic 
use,  and  not  what  is  for  trade  or  merchaadise,  1  Vez.  97,  2  P. 
Wms.  302.     So  if  a  man  deals  in  china^  those  pieces  will  not  pass  as 
fiinuture  which  aie  the  goods  of  his  shop,  2  Vez.  430.     Under  the 
words  *  other  goods  and  chattels  whatsoever,'  though  coming  after 
specified  articles  of  a  difierent  description,  running  horses  have  been 
held  to  pass,  Ambl.  612.     <  All  mif  pictures/  wifi  pass  pictures  pur* 
chased  after  the  will,  Ambl.  641,  IP.  Wms.  597,  U  Vem.  538. 
*  jtU  my  clothes  and  linen  whatsoever/  has  been  held  to  pass  only 
body  hneo,  3  Bro.  C.  C.  811.    Under  a  bequest  of  the  use  of  a 
house,  with  ail  the  furniture,  stock  of  carriages  and  horses,  and  other 
live  and  dead  stock,  for  life,  plate  was  held  to  pass ;  but  not  wine  and 
Woks,  3  Vez.  jun.  311.     By  a  legacy  of  a  cabinet  of  curiosities,  or* 
namcnts  of  the  person  though  shewn  as  part  of  it  shall  not  pass. 
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ings^  4lonng  her  life^  and  from  and  after  her  decease 
I  give  to  mj  daughter  R.  M.  D.  the  picture  of  her- 
self; but  the  rest  of  my  pictures,  and  all  my  prints* 
and  drawings  I  give  to  my  s-aid  son  S,  K.    I  give  and 
bequeath  to  I.  N.  of  T.  in  the  said. county,  esquire, 
and  to  C.  B.  the  younger,  of  W.  in  (he  said  county, 
V    esquire,  the  «nin  of  ■   ■   -  L  a  piece,  to  be  laid  out 
in  the  purchase  of  some  small  piece  of  plate,  to  be 
kept  by  them  respectively  as  a  oaemorlal  of  the  friend 
Cbariubie  be-    ship  subsisting  between  vs.     I  oidier  and  direct  tiie 
**"***'  sum  of  — f  .to  be  divided  as  ray  wife  shall  think  pro- 

per, or  in  case  of  her  death  as  ray  said  son  shall  think 
proper,  among  such  of  the  poor  persons  lesldent  in  or 
belonging  to  the  pafisth  of  St.  L.  in  I——  aforesaid^ 
where  I  live,  as  ahall  happen  to  be  upon  my  Christmas 
list,  and  to  have  received  a  small  donation  by  my 
or<iher  at  the  ChriJ^tmafi  preceoding  my  death.  I  like- 

W!^  order  and  direct  tbe  sum  of L  to  he  divided 

or  given  as  my  wife  shall  think  proper,  to  or  amongst 


Testator  gave  all  his  plate  and  Knon  in  hb  house  at  S.  vnih  die 
kate,  to  his  wife;  he  bad  hut  one  set  of  plate  and  Jioeib  which  vtm 
usually  reraoned  -wkh  the  ^nily  £iom  Iwuae  to  Kouae;  tlie  plate  hap- 
pened to  be  at  B.  the  country  boose,  at  bis  death,  yet  it  yrm  hdd  a» 
pasato  the -wife,  4  Biw.C'C.  5S7.  A  devise  from  the  husband  to 
the  v/'ifc  of  the  use  of  bous^old  goods,  furmture^  plate,  jewek* 
linen,  &C.  for  life,  or  "widowhood,  and  a&erwards  to  children,  doea 
not -exclude  her  from  her  panaphenudia*  2  Atk.  217,  and  ahe  maf 
use  them  any  <where,  ualess  ihof  are  aaneKed  !ko  the  dweUuig^ouae 
as  heir- looms,  and  tbea  tbey  cannot  be  used  elaewbere;  bat  it  should 
seem  there  is  nothing  to  pzevent  her  letting  them,  together  with  the 
bouse;  see  Fearn.  Ex..  dev.  96.  Jf  she  put  them  in  pawn,  tcorer 
lies  for  the  .Eemainder-man  against  the  pawnee,  without  paymg  him 
the  money  advanced  upon  tbem,  2  T.  R.  376,  Hoaxe  q.  Parker, 
and  see  Iwtop  v.lioare,  3  Atk.  44«. 

Where  a  man  devised  all  his  goods,  ieasea,  estates,  mortgagoay 
debts,  ready  moaey;,  pkte,  and  other  i^oods  whereof  be  was  poa- 
aeased,  to  bis  wite,  after  bis  debts  and  legacies  paid,  and  made 
bis  wife  executrix,  it  was  held  that  bis  iee  sin^e  estate  in  a  mort- 
gage did  not  pass,  for  bif  the  associated  words  it  pfadDly\:9pBared 
that  he  meant  only  by  this  dause  to  give  thi^  personal;  see  Ci9« 
Car.  M7t  ^%  ^^  stt  Cok  v.  Ra^insooy  JUoid  &a^m«  831* 
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uny  poor  fatnily  or  families  of  the  aforesaid  parishes 

of ^inA v?*ifch  shall  seem  to  her  to  be 

most  deserving  of  such  reward  or  assistance :  and  the 
re^,  residue,  and  remainder  of  my  personal  estate  not 
hereinbefore  specifically  bequeathed,  after  payment 
of  ray  delMs,  legacies,  funeral,  and  testanaentary 
charges,  I  give  and  bequeath  to  the  said  G.  H.  and 
C.  B.  their  executors,  administrators,  and  assigns, 
upon  dnd  for  such  and  the  like  trusts,,  intents,  and 
purposes  as  are  hereinafter  n^enlioned  and  declared 
nespecting  the  rents,  issues,  and  profits  of  the  heredita- 
ments hereinafter  given  and  devised  to  them  for  the 
lerm  of  500 years,during  the  confimiance  thereof.  I 
nominate  and  appoint  my  said  wif^  M.  k.  sole  ex- 
ecutrix of  this  my  last  will  and  testament,  thinking 
it  may  he  more  readily  executed  by  one  person  than 
by  two,  yet  I  earnestly  request  and  hope  that  my 
»fed  son  wiH  to  the  utmost -of  his  power  aid  and  assist 
his  mother  in  the  di»e  excmtion  thereof.  And  as  to, 
for,  and  coBcernitig  my  -messuages,  farms,  lands, 
tenements,  and  hereditaments  ne^ct  hereinafter  men- 
tioned, (that  is  to  say) '■    "'     ■    I  give,  devise, 

and  confirm  the  S3i»e,  with  their  respective  appur- 
tenances, unto  and  to  the  nse  pf  my  said  wife  for 
and  during  the  term  of  her  natural  life;  and  from  and 
iifter  her  decease  unto  and  to  the  use  of  my  said  son 
S.  K.  his  heirs  and  assigns,  for  ever:  And  as  to,  for, 
and  concerning  my  messuagie  or  tenement,  farm, 

lands,  and  hereditaments  in  C aforesaid,  now 

in  the  occupation  of  — '- ,  I  give  and-  de- 
vise the  same,  with  their  respective  appurtenances, 
wnto  and  to  the  use  of  my  said  wife  for  and  during 
the  term  of  her  natural  life;  and  immediately  from 
and  after  her  decease  then  as  to,  for^  and  concern-, 
ing  the  same  premises,  and  from  and  immediately  * 
afftermy  own  decease  as  to,  for,  and  concerning  the 
following  estates,  (that  is  to  say)  my  freehold  mes- 
suages, &c.  [various  parcels  and  descoiptions  of 
freehold  prq>erty3  I  give  mad  devise  the  same,  with 
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their  respective  appurtenance?^  unto  and  to  the  use 

^of  them  the  said  G.  N.  and  C.  B.  their  executors^ 

A  term  of  500    administrators,  and  assigns,  for  and  during  the  term 

ycm  cmted.     ^p  ^^  ^^^^^  ^^  j,^  Computed  from  the  day  of  my 

decease,  and  from  thence  next  ensuing,  and  fully  to 
be  complete  and  ended  without  impeachment   of 
waste;  hut  nevertheless  upon  and  for  the  trusts,  in- 
tents, and  purposes  hereinafter  expressed  and  de- 
clared concerning  the  same  term,  and  (subject  as 
aforesaid)  from  and  immediately  after  the  determi- 
nation of  the  said  term  of  500  years,  and  in  the  mean 
time  subject  thereunto  and  to  the  trusts  thereof^  unto 
and  to  the  use  of  the  said  S.  K.  and  his  assigns,  for 
and  during  the  term  of  his  natural  life  without  im- 
peachment of  waste,  and  from  and  after  his  decease 
£to  the  children  of  the  said  S  K.  the  son  in  strict 
settlement,  remainder  to  the  testator's  right  heirs]]. 
Tnistiof  the      And  as  to,  for,  and  concerning  the  said  term  of  5(>D 
tcnn  declared,    years  hereinbefore  limited  to  the  said  G.  N.  and  C.  B. 

their  executors,  administrator?,  and  assigns  as  afore^ 
said,  I  will  and  declare  that  the  said  G.  N.  and 
C.  B.  their  executors,  administrators,  and  assigns, 
do  and  shall  stand  and  be  possessed  of  the  messuages, 
lands,  and  hereditaments  comprized  therein,  upon 
the  tnists  following,  (that  is  to  say)  upon  trust  that 
they  the  said  trustees,  or  trustee  for  the  time  being, 
do  and  shall  with  and  out  of  the  respective  rents, 
issues,  and  profits  of  the  said  hereditaments  and  pre- 
mises therein  comprized,  or  by  mortgage  or  sale  of  a 
competent  part  of  the  same  premises  for  all  or  anv 
part  of  the  said  term,  or  by  both  of  those  means(2), 
raise  and  levy  such  sum  and  sums  of  money  as  shall 
be  necessary  for  paying  so  much  of  my  debts,  lega- 


(2)  These  bst  words  seem  to  be  proper,  since  without  sadi 
words,  or  the  addition  of  the  plural  words  **  sale/  and  mortgagef," 
it  might  be  doubted  whether  the  trustees  havitng  raised  the  money 
by  mortgage  could  afterwards  sell  to  pay  off  that  mortgage,  how- 
ever beD(?ficial  sujch  an  arrangement  might  be  f  see  12  Vez.juo,  4 A. 
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ctes,  fitneral,  and  testtmentary  duirges  as  my  persdnal  ^^^^^^ 
estate,  not  specifically  bequeathed^  may  happen  to  Ml  per^^estate 
shof  t  in  payment  of,  and  do  and  shall  apply  mich  ^^^^^^ 
money  so  to  be  raided  in  discharge  thereof  accord*  mentarychaiKak 
ingly,  and  subject  thereto,  upon  trust  ttet  they  the  JjJ^"^ 
said  trustees,  or  trustee  for  the  time  being,  do  and 
shall  by  both  or  eidier  of  the  aforesaid  means  raise^ 
levy,  and  pay  the  following  clear  annual  sum  of  ^'tTto'^y 
money  during  the  life  of  my  said  daughter  S.  D.  tn  annual  sun 

( that  is  to  say  )  the  annual  sum  of 1.  ( if  my  wife  ^  ^  enc"I2^* 

shall  survive  me )  as  long  as  my  said  daughter  and  «ft«  the  dea^ 
mjr  said  wife  shall  both  be  living,  and  in  case  my  ^^,*tSd  toT 
said  daughter  shall  survive  my  said  wife,  then  the  be  paid  to  her 

annual  sum  of 1,  during  the  residue  of  the  life  "^p^***^ 

6f  my  said  daughter,  but  if  my  said  wife  sliall  die 
in  my  life-time,  then  the  said  annual  sum  of  fc 

to  commence  from  the  time  of  my  death;  die  said 
aipnual  sum  of  L  or  — '• — I.  ds  the*  case  shall 

happen  as  aforesaid,  to  be  paid  by  equal  half-yearly 
payments,  on  the  34th  day  of  June  and  d6th  day  of 
December  in  every  year,  clear  of  taxes  and  without 
deduction,  the  first  payment  of  the  said  annual  sum  of 
7,  to  be  made  on  such  of  the  said  days  as  shall 
first  happen  next  after  my  decease,  in  case  my  said 
wife  shall  be  living  at  such  day  of  payment,  and  the 

first  payment  of  the  said  annual  sum  of /.  to  be 

made  on  such  of  the  said  days  as  shall  first  happen 
next  after  the  decease  of  the  survivor  of  me  and 
my  said  wife;  and  upon  trust  that  they  the  said 
Ixustees,  or  trustee  for  the  time  being,  do  and  shall 

pay  such  of  the  said  annual  suins  of L  and  ■     ■    h 

as  shall  be  subsisting  or  ought  to  be  raised  as  afore- 
said^ unto  such  person  or  persons  only,  and  for  such 
intents  and  purposes  only  as  my  said  daughter^  by 
any  writing  or  writings  under  her  hand,  shall  direct 
or  appoint,  notwithstanding  her  present  or  any 
future  coverture,  and  for  want  of  such  direction 
0r  appcantment  then  do  and  shall,  [for  the  se- 
parate use  of  the  daughter,  vide  ante  page  5S&/J 
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and  in  case  my  said  daughter  sball  ha^e  one  ar  vMfre 
child  or  childrea  then  upon  trust  that  they  the  saki 
6.  N.  and  C.  B.  their  executc»s»  administrators,  and 
jkifhrfThT^  assigns^  do  and  shall^  after  the  decease  of  my  said 
dflBckertofiitt  -daughter,  bvt  not  before,  and  when  and  as  any  such 
^^1^,1^  ^  ^^^  OT  children  shall  attain  didr  respective  age  and 
▼»77^th^  ages  of  21  yesurs,  (if  my  said  daughter  shall  then  be 
bK^memte?  dead,)  by  b(^or  either  of  the  aforesaid  means  (buf 
udicy  attain     gubject  and  without  prejudice  to  the  trusts  hereinbe- 

fore  declared  amcemmg  the  aame  term )  raise  and 
levy  such  sum  or  sums  of  money,  for  the  portion  or 
portions  of  such  child  or  children,  as  is  or  are 
hereinafter  mentioned,  (that  ia  to  say)  if  there 
shall  be  only  one  child  of  my  said  daughter^  who 
shall  attain  the  said  age  of  31  years,  then  tlis 
sum  of  —  /.  for  the  portion  of  sucn  one  child :  If 
there  shall  be  two  such  cfaiUren,  and  no  more,  who 
shall  live  to  attain  that  age,  then  the  sum  of -~<. 
far  the  portions  of  such  two  children,  the  sum  to  be 
equally  divided  among  them ;  and  if  there  shall  be 
three  or  more  such  children,  who  shaH  live  to  attain 
that  age,  then  the  sum  of  — L  for  the  portions  of 
Huch  three  or  more  of  thcm^  the  same  to  be  equally 
divided  between  or  among  them;  such  portion  or 
portions  as  is  or  are  hereby  provided  for  such  child 
or,  childrcDi  to  become  a  vested  interest^  or  vested 
interests,  in  him^  her,  or  them  respectively,  as  and 
when  he^  phe,  or  they  respectively  shall  attain  Ae 
age  of  twenty-one  years,  after  the  decease  of  my  said 
daughter,  to  be  paid  at  the  end  of  six  calendar 
months  ne^t  after  their  attaining  such  age  and  ages, 
with  interest  for  such  six  monthsj  at  die  rate  of  —I. 
per  cent.  {>er  annum.  But  as  to  such  of  diem  as 
shall  attain  that  age  in  the  life^tiacie  of  my  said 
daughter,  the  payment  of  their  portions  shall  be  post- 
poned uMil  the  end  of  six  calendar  months,  next  after 
her  decease,  and  to  be  pM  with  like  interest  for  sack 
six  last-mentiqned  montte  t  and  upon  this  further 
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itust^  that  the  said  G.  N.,  and  C.  B,,  their  eftc^cutOft?,  And  b  the  mean 
administritore,  or  assigns,  do  apd  ghall,  by  both  of  t^'J^""^,^ 
cithet  of  the  afbresaia  means,  raise,  Idvy,  fend  payj  inceforeach,an 
suth  tonual  sum  or  sums  of  money,  for  dr  tow^rd^  ^vt^tothi 
the  maintenance  and  education  of  such  child   or  "ta»toft^<«' 
children  of  my  said  daughter,>vas  shall  b^  under  the  ^^I'J* 
age  of  twenty-one  years  at  her  decease,  as  shall  bd 
equal  to  the  interest  of  his,  her,  of  their  expectant 
portion^  or  respective  portions,  at  the  rate  of  — — - — 

Eer  cent,  per  annum,  until  the  same  shall  respectively 
ecome  vested  as  aforesaid.     And  upon  this  fuf  thef 
trust,  that  if  my  said  daughter  shall  not  have  tt  child,  f^°^,j^^?f^ 
or  having  any  such  child  or  children,  they  shall  all  benefit,  then  to 
die  under  the  age  of  twenty-one  years,  so  as  not  td  ^01^*^^^*^^ 
become  entitled  to  receive  the  portion  and  portion^  aL»s  tpcci&d 
hereinbefore  provided  for  them  as  aforesaid,  then*  ^^^J^^^^ 
upon  trusty  that  the  said  trustees  or  trustee,  for  the  daughter's 
time  being,  do  and  shall,  by  both  <*  eithfer  of  the  •pp^««^ 
afiM^esaid  means,  (but  subject  and  without  prejudice 
as  aforesaid)  raise*  a[hd  levy  such  sum  or  sums  of 
money,  not  exceeding  in  the  whole,  the  sum  of  — ^l.  - 
of  lawful  money  (^  Great  Britain,  as  my  said  daughter 
by  any  deed  or  deeds,  writing  or  writings,  with  or 
without  power  of  revocation,  under  her  hand  and 
seal,  attested  by  two  of  more  credible  witnesses,  or 
by  her  last  will  and  testament,  or  by  any  writing  in 
the  nature   of  her  last  will   and   testament,  to  be 
signed  and  puMisfaed  in  the  presence  of,  and  attest'- 
ed  by  three  or  more  sudi  witnesses,  shall  notwith^- 
standing  her  present  or  any' future  Coverture,  think 
fit  to  direct  and  appoint,  and  do  and  shall  pay  such 
sum  or  sums,  if  any,  as  shall  be  so  directed  to  be 
raised,  not  exceeding  the  said  sum  of  — ^^  /.  as  afore^ 
said,   unto  or  amongst  such  one  of  more  of  the 
present  or  any   other  son   or  sons,    daughter  or 
daughters,  of  my  said  son  S.  K.,  at  such  time  or 
times,  and  in'such  share  and  shares,  manner  and  form, 
te  my  said  daughter  diall  by  the  same  or  any  other 
dee4i  writing  or  writings,  under  her  hand  and  seal, 
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vith  or  withmit  power  of  revocttion  so  sttested  as 
aforesaid^  or  by  such  last  will  and  testament^  or  writ* 
ing  in  nature  thereof  as'  aforesaid,  direct  or  «p* 
^ecdpcior  point.  And  in  order  to  facilitate  any  mortgage  or  sale 
^dttdnrsM,  CT  m<Mtgages  or  sales  of  the  same  messuages,  hnosh 
*^^u4m»  l^uidsy  tenements,  and  hereditaments,  or  any  part  or 
chstos  not  to  parts  of  them,  for  any  of  the  trusti  and  purposes  afore* 
l^^ST^uoi-  •*'^*  '  hereby  declare,  that  the  receipt  or  receipts  of 
tun  of  the  molt-  the  said  trustees  or  trustee  for  the  time  being,  shall  be 
ggorpwdiMe  ^  ^^^  ^^^  sufficient  discharge  to  the  mortgagee  oc 

mortgagees,  purchaser  or  purchasers,  of  any  of  the 
same  messuages,  farms,  lands,  tenements, and  hereditav 
ments,  or  of  any  part  or  parts  thereof,  for  his,  her,  oc 
their  mortgage  or  consideration-money,  or  for  so  much 
thereof  as  in  such  receipt  or  receipts  shall  be  expressed 
to  be  received,  and  thatsuch  mortgagee  or  mortgagees^ 
purchaser  or  purchasera,  his,  her,  or  their  executon^ 
administrators,  or  assigns,  shall  not  afterwards  be  ac* 
f  countable  for  any  misapplication  or  non-implication 

thereof,  neither  shall  he,  she,  or  they  respectively  be 
coneemed  to  enquire  into  the  necessity  of  making  any 
such  mortgage  or  sale  for  any  of  the  purposes  aforesaid. 
'^"^J^     Provided,  and  my  will  further  is,*that  it  shall  be  law- 
IS^t  Jibt     ful  for  the  said  trustees  or  trustee,  for  the  time  being, 
2J^*wiy       (  with  the  consent  of  my  said  son,  signified  in  writing 
eut  of  the  renti    upder  his  hand,  if  living,  and  if  not,  then  attbe  dLicre* 
J^'J^^Jj      tion  of  them  or  him  my  said  trustees  or  trustee, )  to  ap- 
fStSubs^        ply  so  lAuch  of  the  rents,  issues,  and  profits  of  the  pre- 
mises comprized  in  the  term,  as  to  Uiem  or  him  shall 
seem  expedient,  in  or  for  the  purpo:$es  of  repairing  or 
rebuilding  any  of  the  messuiiges  or  building!^  upon  the 
said  farm  and  lands,  or  improving  the  same,  or  any  of 
them,  and  also  to  fell,  cut  down,  and  dispose  of  any 
And  subject  lo    of  the  timber  or  trees,  growing  or  being  thereupon, 
the  trust!  aVove.  f^j.  jjj  ^j.  ^^y  ^f  j}^  last-meuiioned  purposes,  and 

invest  the  sur-  subjcct  to  the  trusts,  mtcrests,  and  purposes,  herein-: 
'^"fiV'in'he'*  before  declared  of  and  concerning  the  messuages, 
^ds,duringthe  farms,  lands,  tenements,  and  hereditaments,  com- 
^tVrm!tPicf  prized  in  tlie  said  term  of  500  years,  I  declare  my 
fiMUtor's'death.   wiH  and  mind  to  be  that  the  said  trustees  or  trustee 
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for  the  time  being;  do  and  $(hall,  during  the  first  SI* 
years  of  the  said  term  of  500  years,  to  be  computed 
from  the  5th  day  of  April,  or  1 0th  day  of  October, 
BCKt  preceding  ray  death,  lay  out,  and  invest,  ( with 
tke  consent  of  my  said  son,  if  living,  in  writing  un- 
der his  hand,  and  if  not,  then  at  the  discretion  of 
such  trustees  or  trustee ),  the  residue  and  clear  sur- 
plus of  the  yearly  rents,  issues,  and  profits  of  the 
said  premises,  remaining  after  paying  such  the  said 

annual  sums  of      L  or  -^ — -/.,  for  the  separate 

«se  of  my  said  daughter,  and  such  annual  sum  as 
dbali  for  the  time  being  be  applicable  for  such 
nudntenances  as  aforesaid,  and  the  interest  of  any 
such  portion  or  portions  hereinbefore  directed  to 
be  raised,  as  shall  be  carrying  interest,  and  also 
of  any  such  mortgage  or  mortgages  as  may  be 
made  in  pursuance  of  the  trusts  hereinbefore  de« 
dared,  and  after  application  of  i^uch  sum  or  sums 
of  money  as  it  may  be  thought  *  proper  to  dispose 
of  for  such  rebuilding,  repairing^  or  improving,  as 
aforesaid,  m  the  public  stocks  or  funds  of  Great 
Britain,  or  in  or  upon  securities  of  that  govern- 
ment, or  real  securities  in  England,  at  interest,  and 
in  like  manner,  from  time  to  time  to  invest  the  divi« 
deads,  interest,  or  annual  proceeds  of  such  stocks, 
funds,  or  securities,  so  as  within  that  period  to  pro- 
duce as  great  an  ac.cumolation  of  capital  as  reason- 
ably may  be  in  the  nature  of  compound  interest. 
Provided,  nevertheless,  and  I  declare  my  mind  and 
wiH  to  be,  that  such  investments  shall  cease  at  the 
end  of  10  or  15  years  of  the  said  term  of  21  years, 
if  my  said  son  shall  in  his  life-time  so  direct  the 
same,  by  any  writing  under  his  hand,  to  be  attested 
by  two  or  more  crolibl^ witnesses,  and  then  I  will 
and  direct  that  the  said  trustees  or  trustee  for  the 
time  being*  do  and  shall  stand  possessed  of  and  in« 
terested  in  such  stocks,  fimds,  or  securities,  as  shall 
have  been  so  irdm  time  to  time  purchased,  upon  the 


f  Videpoi^  the  no^  w  tbe  Accnoidadofi  AcC 
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trusts   hereinafter  declared    concerning   the  same. 
ivoviw  for  the    Pravidcd  that  when,  and  so  soon  as  all  and  every  the 

trusts  hereinbefore  declared  concerning  the  said  term 
of  500  years,  shall  in  all  things  have  been  fiilly  per- 
formed, satisfied,  or  discharged,  or  shall  have  become 
incapable  of  being  carried  into  execution,  and  they 
the  said  G.  N.,  and  C.  B.,  and  each  of  them,  and  the 
executors,  administrators,  and  assigns,  of  them,  and 
each  of  them,  shall  be  fully  reimbursed  and  satis- 
fied, all  costs,  charges,  and  expenses,  occasioned  by 
or  relating  to  the  trusts  of  the  said  term  of  500 
years,  then  the  same  term  or  so  much  as  shall  remain 
undisposed  of  for  the  purposes  aforesaid,  shall  cease, 
determine,  and  be  absolutely  void  to  all  intents  and 
purposes  whatever,  (any  thing  herein,  &c.)     Pro- 
vided also,  and  I  hereby  declare  that  it  shall  and  may 
be  lawful  to  and  for  my  said  son  S.  K.,  from  time  to 
time,  and  at  all  times  during  his  natural  life,  and 
after  his  decease,  to  and  for  the  person  or  persons 
who  for  the  time  being,  shall,  under  and  by  virtue  of 
the  limitation  herein-before  contained,  be  entitled  to 
the  hereditaments  comprised  in  the  said  term  of  500 
years,  either  tn  possession  or  in  remainder  after  the 
determination  of  the  same  term,  if  he,  she,  or  Aey 
shall  have  attained  the  age  of  SI  years,  and  if  not 
'  then,  for  his,  her,  or  their  guardian  or  guardians, 
(power  to  lease,  see  before  p.  535).     And  as  to, 
for,    and   concerning  all  ray  copyhold  messuages, 
farms,   lands,   tenements,  and   hereditaments,   with 
their  respective  appurtenances  not  hereinbefore  dis- 
posed of  for  the  benefit  of  my  said  wife,  during  her 
life,   with  remainder  for   the   benefit  of  my  said 
son  and  his  heirs,  I  give  and  devise  the  same  unto 
and  to  the  use  of  the  said  S.  K.  my  son,  his  heirs,  and 
assigns,  for  ever,  yet  nevertheless  upon  such  trusts, 
intents,  and   purposes,  as  will  correspond  with  the 
uses,  trusts,  interest*,  and  purposes  hereinbefore  ex- 
pressed^ and  declared  of  and  concerning  my  said 
freehold  messuages,  farms,   lands,    tenements,   and 
})ereditaments.  comprized  in  the  term  of  500  years. 
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in  poflsession  or  in  r^maiivdev/  after  the  de- 
cease of  my  said  wife,  and  with  which  estates  such 
copyhcJd   premises  are  respectively  held  and  en- 
joyed^ and  under  and  subject  to  such  and  the  same 
powers,  fM*ovisos^  and  declarations,  or  as  near  thereto 
as  may  be,  and  the  different  nature  of  the  tenure 
and  the  rules  of  law  and  etjuity  will  admit  of.  And  as 
touching  such  stocks,  funds,  and  securities  as  shall 
have  been  so  purchased  as  aforesaid,  I  will  and  de*  Tnnttorthcte- 
clare  that  the  said  trustees  thereof  for  the  time  being,  ««™»»>«^«^ 
do  and  shall  stand  possessed  of,  and  interested  in,  the 
same,  upon  the  trusts  following,  that  is  to  say,  upon 
trust  that  they  or  he  do  and  shall  pay  unto,  or  empower 
my  ^aid  son,  (if  living,)  or  his  assigns  to  receive  Toptnnktht 
the  dividends  or  interest  thereof  during  his  natural  thedMdcBdsfrr 
life,  and  from  and  immediately  after  his  decease,  (or  {^fj^itoia 
in  his  life-time,  if  he  shall  so  direct,  by  any  such  accoi^iigtoiib 
deed  or  writing  as  hereinafter  is  mentioned,)  do  and  ^^^^ST^ 
shall  pay  or  transfer  such  stocks,  funds,  or  securities  YCNuiftt  cfafl. 
unto  such  one  child,  or  to  and  amongst  such  two  or  ^^ 
mc^e  of  the  children  of  my  said  son  ( other  than  and 
except  an  eldest  or  only  son  for  the  time  being ) 
at  such  uge  or  time,  and  if  mere  than  one,  at  such 
ages  or  times,  in  such  shares  and  proportions,  and  in 
such  manner  and  form  as  my  said  son  by  any  deed, 
&c.  shall  durect  or  appoint;  and  in  default  of  such  di-*      . 
rection  or  appointment  then  the  same  shall  become 
vested  in  such  two  or  more  of  the  children  of  my 
said  son  (other  than, and  besides  such  eldest  or  only 
eon)  as  shall  attain  the  age  of  21  years,  in  equal 
shares,  but  if  there  shall  be  no  more  than  one  such 
child  (other  than  and  besides  such  eldest  or  only 
son)  who  shall  attain  such  age,  then  one  moiety  only 
thereof  shall  vest  in  such  chUd,  and  the  other  moiety 
shall  be  considered  as  having  vested  in  my  said  son, 
and  be  paid  or  transferred  accordingly  to  his  executors, 
administrators,  or  assigns ;  and  in  case  there  shall 
be  no  child  of  my  said  sou  ( other  than,  &c. )  who 
■hall  attain  the  said  age,  then,  the  whole  of  such 


• 

etodbii  fundbj  of  f€ciirities>  shill  be  ooiiidefed  ;» 
haying  vested  in  my  said  mm,  and  be  paid  or  tnu»' 
ferred  accordingly  to  his  exeoutoiBj  administratctSy 
or  assigns ;  and  aa  to  any  .dividends  or  mtecest  which 
may  aitse  in  respect  of  siich  lastHDentifmed  portion 
or  portions  fnom  the  decease  of  my  said  son^  imtil 
the  vesting  thereof*  I  wiU  and  direct  that  suck 
dividends  or  interest  shall  be  invested  in  such  stocky 
f undSj  or  securities^  ( to  accumulate  as  before  )• 


s 


^  'A  WUl  comprising  various  DispasUions  6f  real 

and  personal  Estate,  parHy  of  Tetiatot^'s  imm 
Estate,  and  partly  in  Perf^rmang^  of  vtariaus 
Trusts  and  OUigations  impost  on  him  hy  ante^ 
cedent  Settkments. 

Sccitaiofpro-       This  is  the  last  will  and  testament  of  me  J.N» 
visions aDdu-    ^f ^  Whereas,   under  and  by  virtue  of 

nutstioos  Ok  .  ^ 

icai  and  penoo*  the  Settlement  made  previous  to  my  marriage  with 

trSc^^^'  ^y  ^^^  (*«»  **^  ^')  ^*^i°  heiedila- 
ky deeds  aad     ments  at  W«-  ■  ,  ( wbereof  she  was  seised  in  ^ 

^^^  simple)  stand  limited  to  the  use  of  me  for  Itfe^  wiA 

remainder  to  the  use  of  the  trastees  tiberein  named^ 

and  their  heirs^  during  my  life^  in  trust  to  preset te 

ike  contingent  remainders;  renuinder  to   the  vm 

of  'my  said  wife  jbr  life ;  remainder  to  the  use  of 

ail  and  every  the  child  and  children  of  our  mar* 

nage^   in  tail>  widi  cross  reauiinders ;  ^  remainder 

to  such  uses  as  my  said  wife  shall  by  such,  deed  or 

will  as  is  therein  mentioned  appoint,   and  in  de» 

fault  of  such  appointment,  to  the  use  of  her  right 

heirs ;  and  by  the  same  settlement^  her  portion,  com 

Slating  of  the  sum  of  150QI.,  was  agreed  to  be  vesHted  in 

tfie  trustees  therein  named^  upon  trust,  after  the 


I 
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•oieainiz^on  of  the  said  marriage  to  pay  the  hk^ 
Mrest  thereof  to -me  during  my  life,  and  after  my  de» 
cease  to  my  said  wife  for  her  ]ife«  and  after  the 
decease  of  the  survivor  of  us  upon  such  trusts, 
9s  to  the  principal  money^  for  the  benefit  of  the 
children  of  the  said  marriage  as  therein  mentioned, 
aad  in  case  there  should  be  no  such  child  or  chil- 
dren, or  being  such,  all  of  them  should  die  before 
such  ages  or  times  as  are  therein  mentioned,  upon 
trusty  to  apply  the  said  warn  of  15002.  as  my  said 
wife  should  by  such  deed  or  will  as  is  therefaEt 
mentioned  appoint,  and  in  de&ult  of  such  appoint** 
ment,  to  her  executors,  administrators,  or  assigns; 
and  my  father,  Richard  N.,  th^eby  covenanted,  thai 
in  case  the  then^  intended  marriage  should  take 
eflfect,  and  the  said  Maay  should  survive  me,  he,  his 
beirs,  executors,  or  administrators,  would  yearly  pay 
unto  her  durmg  her  life  such  sum  of  money,  as,  with 
the  clear  yearly  produce  of  her  said  real  and  personal 
estate  thereby  settled  or  agreed* tb  be  settled,  would 
Baake  up  the  clear  yearly  sum  of  ^00/.,  and  my 
said  fattier  thereby  covenanted  to  pay  the  sum  of 
WOOL  to  the  said  trustees  therein  named,  upon 
aisch  trusts,,  for  the  benefit  of  the  children  of  the 
said  muriage  as  are  therein  mentioned :  and  whereas 
the  said  portion  or  sum  of  15002.  was  received  by 
me,  and  yet  continues  in  my  hands,  and  there  hath 
not,  as  yet,  been  any  issue  of  the  said  marriage ;  and  i,imittti«wijy 
whereas  my  said  late  father,  Richard  N.,  by  his  last  ^t  ^  ^^^^ 

will  and  testament,  in  writing,  bearing  date  the SIa"^*"'*^ 

day  of  ,  17 — ,  after  confirming  the  said 

settlement,  and  ordering  his  debts  to  be  paid  out 
of  his  personal  estate,  devised   his  freehold   me^ 

suages,  lands,  and  tenements  at  B ,  in  the 

county  of ,  to  the  use  of  a  trustee  therein 

named,  few  the  term  of  600  years,  upon  the  trusts 
thereinafter  declared,  and  hereinafter  in  part  men- 
tioned ;  remainder  to. the  use  of  me  for  lif/,  without  / 
impeachment  of  waste;  remainder  to  the  use  of 
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trustees  and  their  heirs  during  my  life,  id  trust;,  Uy 
preserve  the  contingent  remainders ;  remainder  to 
d)e  use  of  my  first  and  every  other  aon  successively, 
in  tail  male  ;  remainder  to  the  use  of  my  daughters, 
as  tenants  in  common,  in  tail,  with  cross  remainders; 
remainder  to  bis  n^>faew,  William  N.,  for  his  life ; 
remainder  to  the  use  of  trustees  and  their  heics 
during  the  life  of  the  said  William  N.  in  trust, 
to  preserve  the  contingent  remainders  ;  remainder  to 
the  use  of  Jaines  N.,  son  of  the  said  William,  for  his 
life ;  remainde^r  to  the  use  of  trustees  and  their  hdrs 
during  his  life,  in  trust,  to  preserve  the  contingent 
remainders ;  remainder  to  the  use  of  the  first  and 
every  other  son  of  the  said  James  N.  successively^  in 
tail  male ;  remainder  to  the  use  of  the  male  heir, 
who  should  be  lawfully  entitled  for  the  time  bie^ 
ing  to  the  ancient  estate,  at  G.  belonging  to  the 
N *8,  for  the  life  of  such  male  heir;  re- 
mainder to  the  use  of  tnstees  and  their  heirs  duxiag 
the  life  of  the  said  male  heir,  to  preserve  the  con- 
tingent remainders ;  remainder  to  the  u^  of  the  first 
and  every  other  son  of  the  said  male  heir  suc- 
cessively, in  tail  male,  reversion  to  the  use  of  hh 
(my  said  father's)  right  heirs;  and  he  gave  to  his 
wife  an  annuity  of  100/.  for  her  life,  to  be  paid  out 
of  his  real  estate,  and  declared  that  the  said  term 
of  500  years  was  so  limited  to  the  use  of  the  trustees 
thereof  as  aforesaid,  for  securing  the  payment  of  the 
said  annuity,  and  for  raising  all  such^sum  and  sums 
of  money  as  he  should  have  to  pay  in  consequence 
of  his  covenant  in  my  said  marriage,  and  he  gave 
his  leasehold  estate  to  trustees  upon  trust,  to  permit 
the  person  who  for  the  time  being  should  be  in 
possession  of  his  freehold  estates  by  virtue  of  his 
will,  to  receive  the  rents  and  profits  thereof,  subject 
«  to  the  payment  of  the  said  100/.  annuity,  and  the 
nispontiontef  sum  he  bad  engaged  to  pay  under  my  said  settle- 
luik^t^wm  ^cnt;  and  he  gave  all  his  monies  at  interest  and 
Kcited.           securities  for  the  same,    and  the  interest  thareof. 
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and  500 Z.  stock  in.t)ie canal,  (200 2«  wherMf 

then  stcKxl  and  is  yet  standing  m  my  name)  and 
all  profits  and  dividends  belonging  to  the  same,  and 
also  all  his  silver  plate,  household  furniture,  beds, 
bedding,  {Hcturas^  prints,  watches,  bookO)  live,  cattle, 
husbandry  gears,  to  trusjtees  upon  trust,  to  pay  out  of 
bis  said  monies  his  debts,  funeral  expenses,  the  pro- 
bate of  his  will,  and  in  the  next  place,  to  pay  to  me  the 
sum  of  500Z.  upon  my  siTcceeding  to  the  rectory  of  G. 
by  three  equal  payments  in  ^ach  year,  next  after  my 
institution,  for  the  purpose  of  being  laid  out  at  my  dis- 
cr^etioDi  in  the  improvement  of  the  glebe  lands,  and 
buildings ;  and  as  to  the  renoainder  of  the  money,  to 
lay  out  the  same,  with  the  approbation  of  the  person 
who  for  the  time  being  should  by  virtue  of  his  wilt 
be  in  the  possession  of  his  real  estate,  in  the  pur- 
chasing of  freehold  premises,  in  the  county  of  ~— 
,  to  be  conveyed  to  the  trustees,  upon  the  same 
trusts  as  the  other  real  estates  by  virtue  of  his  will 
were  limited  to,  or  such  of  them  as  should  be  capable 
of  taking  effect :  as  to  husbandry  gear,  and  quick 
goods,  they  were  to  be  sold,  and  the  money  arising 
therefrom  to  be  invested  in  the  purchase  of  freehold 
lands,  within  the  county  of  -^-i^ — ^*— -,  for  the  uses 
limited  of  his  other  estates  by  his  said  will ;  and  as  to 
household  furniture,  bed)),  bedding,  rings,  watches, 
plate,  pictures,  &c.  he  gave  to  his  wife  such  parts 
thereof  as  he  should  particularize  in  a  schedule,  for  her 
life;  and  as  to  such  parts  thereof  as  should  not  be  so 
directed,  and  those  so  directed  after  her  death,  the  trus- 
tees were  to  permit  the  person  for  the  time  being  en- 
titled to  his  real  estate,  to  have  the  use  thereof;  and, 
until  such  purchases  as  aforesaid  should  be  made,  the 
trustees  wer^  to  continue  the  monies  at  interest,  or 
to  call  in  and  replace  the  same,  either  on  mortgzge^, 
or  invest  the  same  in  the  public  funds,  and  pay  or 
permit  the  person  lawfully  in  possession,  for  the  time 
being,  of  his  real  estates,  to  receive  the  interest  and 
dividends  of  the  same ;  and  as  to  the  said  500/.  canal 
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9toc&^  the  trustees  were  to  permie  A«  person  or  p«r* 
^  fKfM,  w1m>  for  the  time  being  iumtM  be  entitled  to  the 
premkesi  to  be  purchased  as  aforesaid^  or  until  puf^ 
ehased>  the  interest  of  the  money  intended  to  pur- 
chase the  same^  to  receive  the  dividends  thereof^  and 
ftfiterwards  to  transfer  fbe  principal  to  such  person 
and  persons^  his/her^  and  tbeir  executors^  adininis<* 
trntors,  and  assigns^  in  whom  the  premises  so  to  be 
purchased^  (when  purchased),  his  or  their  heirs  or 
as^gns,  should  become  absohite  at  law^  by  virtue  at 
has  will.  And  he  made  me  (subject  and  without  I^u* 
dice  to  any  of  the  trusts  therein  contained  )  executor 
of  his  said  will:  and  whereas  my  said  father  departed 

this  life  in  the  year ^  without  revoking  or  alter* 

ing  his  said  will,  leaving  me,  his  only  child  and  heir 

at  law;  and  shortly  after  his  decease  I  proved  die 

same  will,  in  the  Prerogative  Court  of  Canterbury. 

And  whereas,  exclusively  of  the  specifie  estates,  to  the 

enjoyment  whereof  I  am  entitled  for  my  Kfe,  under 

'    my  said  father  s  will,  I  remain  possessed  of  ihe  said 

sum  of  6<K)/.  canal  stock,  and  of  the  sum  of  70l.  like 

stocky  which  my  said  father  purchased  after  the  mak- 

Debkt  himteif    ^ng  of  his  faid  will/  and  the  residue  of  my  said  late 

«iStor**on      ^*^^'^^''*«*  personal  estate,  has  been  permitted  to  remain 

account  of  the    in  my  hands ;  and  it  will  appear  by  my  accounts,  as 

^^^1^.   eyec  uror  of  my  said  father's  will,  that  such  residue 

amounts  to  the  sum  of  — I,  And  whereas,  the  said 
Jc.ne,  my  late  mrther,  departed  this  life  in  the  year 
*  ■  »  having  fir>>t  duly  made  her  last  will  and  testa- 
ment, whereby  she  gave  to  me  all  arrears  which 
should  be  due  in  respect  of  her  s^aid  annuity  of  l<Xtf. 
at  the  time  of  her  death,  upon  my  paying  to  her 
relation  Mary  R — ,  an  annuity  of  10  i.  during  her 
life;  and  gave  the  use  of  her  watch  to  me  for  life, 
and  at  my  decease,  the  same,  and  the  rings,  pictures, 
''  and  trinkets,  whereof  she  was  possessed,  she  directed 
to  go  to  the  uses  thereof  directed  by  her  said 
hu^nd's  will;  and  I  having  elected  to  take  the 
tbenefit  of  the  bequests  in  her  said  will>  have  paid  the 
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said  annuity  of  10J«  tp  the  said  Jane  R~^  xtp  to  the 

hst  dxf  of  payment  thereof,  porecediag  the  dale  of 

^is  my  wilL    And  wheicasj  I  am  dteirous  that  as  Tint  tMttor  it 

vrcll  the  trust  in  my  said  Qiarriage  settlement^  w  ^?^  "^J^^ 

yarding  the  said  pc^rtion  or  sum  of  1500  f.  as  tfaoae  trustsofkbuiuu 

of  my  «aid  father's  will,  touehiog  his  personal  estates^  l^hlTftl^ht^ 

or  such  and  so  many  thereof  as  rra^n  to  be  per**  tnd  mother's 

formed,  and  also  the  trusts  in  my  said  mother's  will,  2^,^°""^ 

touching  the  specific    chamls    tberein^nentionedj 

should  be  performed  and  carried  into  execution^  I  ^''^f''^!!^ 

\         gt  -fi  •  '  -t  own  trustees  ana 

therefore  direct  that  '     and        ■  '■  ■,  my  exe*  executow,  to 

cutorew  hereinafter  af^nted,  do  imd  shall,  as  soon  as  [^^  ^f ^•^r 
conveniently  may  be  after  my  decease,  pay  the  sum  which  he  oweg 
of  1500/.  in  satisfaction  of  the  debt  owing  from  me  '^^J^^l^e 
in  respect  of  my  having  so  received  my  wife's  portion  setUemcnt. 
of  that  amount  as  aforesaid,  with  interest  for  the 
same,  after  the  rate  of  5  /.  for  100  /.  for  a  year,  to 
the  trustees  or  trustee  for  the  time  being,  in  my  said 
marriage  settlement,  upon  such  of  the  trusts  therein 
declared  concerning  the  same  respectively,  as  shall 
be    then   subsisting    or  capable   of  taking   effect: 
and   I    further  direct  that  my  said  executors  do  ^> 

and  shall,  so  soon  as  conveniently  may  be  after  Totmufivte 
my  decease,  transfer  the  said  sum  of  500/.  navi*  j^^to*^^^ 
gation  stock,   unto  the  trustees  or  trustee  for  the  tees  of  his  ft* 
time  being,  who  shall  be  then  entitled  to  receive  ^   '  ^ 
the  same  under  my  said  father's  will,  upon  such 
and  the  same  trusts  therein  declared  concerning  the 
same  respectively,  as  shall  be  then  subsisting  or  ca- 
pable of  taking  effect ;  and  also  that  they  my  said  ex<-  to  tnmftr  th» 
ecutors  do  and  shall,  so  soon  as  conveniently  may  be  JJJ^^J^jJS' 
after  my  decease^  deliver  over  the  specific  things,  to  lus  mother'f 
the  enjoyment  whereof  I  am  entitled  for  my  life  "^^Jtam^ 
under  the  said  will  of  my  mother,  to  the  person  cr  to  the  penoos 
persons  who  for  the  time  being  shall  be  then  entitled  ^t!fthe*i^ 
to  receive  the  same  upon  such  of  the  trusts  therein  •&«  him. 
contained  or  referred  to,  as  shall  be  then  subsistii^ 
.    or  capable  of  being  performed,  and  deliver  over  such 
platci^  iurniture,  pictures^  riogs^  watches,  and  books 
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af  my  said  late  father  died  possessed  oF^  and  that  have 
come  to  my  hands,  the  books  being  mentioned  in  a 
f    .       catalogue  made  by  him>  and  the  plate  being  dis- 
tinguished by  the  armorial  bearings  of  his  and  my 
To  pay  orer     late  mothct's  family,  or  one  of  their  families;   and 

the  mm  itated  i  •  -i   '  i  • 

in  his  (Che  testa-  p^y  ovcr,  to  the  penson  or  persons  entitled  to  receive 
tor's) account, as  the  samc  Under  my  said  father's  will,  the  said  sum  of 

his  father  s  eie-  ./i«i«^^i-  -i  ^    ' 

cutor,  to  be  the  /•  (which  IS  Stated  m  my  said  account  as  exe- 

bdance  owing     cutor  to  bc  the  amount  of  the  balance  owin^:  from* 

nonbiinfassuca  ,  •         ^' 

executor,  in  re-  me,  as  such,  iu  rcspcct  of  the  clear  residue  of  my 
^HZ^tVZ  ^^  father's  personal  estate,  to  be  laid  out  in  the 
ther*s  personal  purchasc  of  laudi  as  aforcsaid,  or  such  other  balance 
»n*or  pV^^'  or  sum  of  money  as  may  be  found  due  on  the  taking 
cnritiediore-  ofsuch  account.  And  whereas  it  will  appear  from  my 
^^u^fi^*s  ^^  account,  as  executor,  that  some  articles  of  my  said 
^•iu-  late  father's  furniture  were  sold  by  me,  which  pro- 

wUdkV^w^  duced  the  sum  of L  I  direct  my  executors  to 

2id*K  ^'""^  make  good  the  same  to  the  said  trust  estate,  either 
^  by  the  delivery  of  furniture  of  mine  of  the  like 

value,  or  by  payment  of  that  sum,  to  the  person  or 
persons  entitled  for  the  time  being  to  receive  the 
And  to  pay  over  ^^^  Under  my  said  father's  will.    And  in  as  much  as 
atiimiefthyhis  l^ave  iu  my  hands,  as  executor  as  aforesaid,  the  sum 
Mcr  to  a  cha-  ^^  gg  ^    ^^^  which  I  have  taken  credit  in  my  said  ac- 
count as  a  debt  due  from  my  said  late  father's  estate 
to  or  in  trust  for  '  ■  charity,  the  interest  whereof 

has  been  for  many  years  past  applied  for  the  charita- 
ble purpose  hereinafter  mentioned,  I  therefore  direct 
my  executors  to  discharge  that  debt  by  payment  of 
the  said  sum  of  26/.  to  such  p^^ons,  to  be  approved 
by  the  rector,  for  the  time  being,  of  the  parish  chiirch 
of  G.  aforesaid,  as  they  shall  think  fit,  upon  trust  to 
place  the  same  out  at  interest  on  government  or  real 
securities,  with  liberty  of  transposing  the  same,  and 
to  pay  the  interest  or  dividends  arising  therefrom,  to 
the  master,  for  the  time  being,  of  the  endowed  school 
at  6.  aforesaid,  for  educating  1 1  poor  boys  in  die 
said  school,  to  be  nominated  from  time  to  time  by 
such  rector,  or  in  his  absence  from  the  said  cure,  by 
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the  ofiiciatilig  minister^  for  the  time  beings  of  the  said 
church.    And  I  give  unto  my  said  wife  an  annuity  br  Addidonai  uh 
yearly  sum  of  10  /.  of  lawful  money  of  Great  Britain,  ^^^^ 
during  her  natural  life,  in  addition  to  her  provision 
under  my  said  marriage  settlement  and  the  trusts  of 
the  term  of  500  years  created  by  my  said  father's 
ivill,  the  same  to  be  paid  clear  of  taxes  and  without 
deductions,  by  equal  half-yearly  payments,  the  first 
payment  thereof  to  be  made  at  the  expiration  of  six 
calendar  months  next  after  my  decease.  And  I  give  to  PunutuKtohM 
my  said  wife  absolutely  such  of  my  household  furni-  ^»^*  •bwiuidf. 
tiire*  and  linen  ( 1 )  as  she  shall  select,- not  exceeding, 
in  the  whole,  the  value  of L  (such  value  to  be  as- 
certained by  the  general  appraisement  which  I  de- 
sire to  be  made  of  my  furniture)  except  locks,  iron  Sxccpt  utidct 
ovens,  bells  fixed,  fixed  stoves,  and  such  other  things  ^"^  ^''^^^^ 


as  are  or  may  be  fixed  or  fastened  to  the  mansion-  which  netot^ 
house  at  G,  wherein  I  now  reside,  my  will  being  M?i,f^jl^ 
that  such  excepted  articles  shall  go  along  with  the  ««h«r-to««M. 
said  mansion-house,  and  be  enjoyed  by  the  person 
or  persons  for  the  time  being  entitled  to  the  pos- 
session thereof,  as  heir^looms,  so  long  as  the  law  will 
permit.   And  I  give  tp  her  my  said  wife  the  use  and  The  pUte, 
enjoyment  of  such  plate  as  I  have  purchased,  and  ][^'^^* 
wherecHi  are  engraven  the  armorial  bearings  of  her  bearings,  to  tiw 
or  my  family,   or  one  of  our  families,   during  her  ^[*i^l^ 
life.    And  from  and  i^imediately  after  her  decease  aadafterhcrd»- 
I  give  the  same  to  George  N.,  second  son  of  the  j^^il^^ui 
said  William  N.,   if  he  shall  be  then  living,  abso-  wcceMion,  and 
lately,  and  if  he  shall  be  then  dead,  unto  Peter  N.,  ^"SJlSTi^ 
third  son  of  the  said  William  N.,  if  he  shall  then  «««•»<>«€««» 
be  living,  absolutely ;  but  if  neither  of  them  the  Se^pl^Jit? 

tttr. 

*  See  note  in  page  5401 


( 1 )  A  bequest  of  the  best  of  my  linen,  or  of  some  of  mj  best 
linen,  is  Toid  for  nncertainty ;  but  a  bequest  of  such  of  my  lioeo  U 
my  executor  shall  think  £t,  or  as  I.  S.  (the  legatee)  shall  chuse,  is 
good;  2  P.  Wms.  S87,  Peck  v.  Halsey. 
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« 

said  George  N.  or  Peter  N.  shall  be  then  lmiig;» 
then  the  same  to  be  considered  as  part  of  the  lest* 
due  of  my  personal  estate ;  and  m j  will  is  that  an 
inventory  ^11  be  made  of  such  plate^  and  that  my 
His  wife  to  ssn  said  wifc  shall,  on  receiving  the  same^  be  required  to 
aa  inventory  ••    ^jg^  ^^^j^  Inventory,  accompanied  with  an  under- 
taking for  the  delivery  thereof  by  ho*  representativesj 
upon  or  immediately  after  her  decease,  to  the  pep- 
son  or  persons  who  shall  be  entitled  to  Ae  same 
uiider  this  my  will.     I  give  to  S.  P.  the  sum  of 
IQOl  and  to  R.  S.  the  like  sum  of  100/.  and  I  desve 
that  each  of  them  may  have  decent  mourning  at  the 
Remnncntion    discretion  of   my  executoFS,     1  give    to  my   er- 
tD  executors,     ecutors  the  sum  of  100/.  a  piece,   as  an  acknow- 
ledgment for  the  trouble  that  they  may  have  in  the 
chsity  legidau  cxccutiou   of  this  my  will.      I  give  to  the  said 

James  N.  .the  sum  of  901.  upon  trust,  to  place  out 
the  same  on  government  or  real  securities  at  interest, 
in  tho  name  of  such  persons  as  he,  his  executors  or 
administrators,  shall  think  proper,  with  liberty  to  the 
trustees  or  trustee  thereof  for  the  time  beings  of 
transposing  the  same,  to  the  intent  that  such  trus- 
tees or  trustee  do  apply  the  interest  or  dividends 
For  educating    arising  thcrefroni,  for  or  towards  the  education  of 
four  poor  boys,   foyj,  p^^j.  boys,  at  or  in  the  said  school  at  G.  afore- 
said, to  be  from  time  to  time  nominated  by  such 
Tb  a  hospitd.     trustccs  or  trustec  for  the  time  being.    I  give  the 

sum  of  lOOZ.  to  the  treasurer  for  the  time  being  of 

the  infirmary  of ,  in  the  county  of         ■        , 

to  be  applied  to  the  charitable  purposes  of  that  in^^ 
A  sum  to  be  db-  stitution ;  and  I  direct  my  executors  to  distribute  the 

^ibuted  a»  aim*,  sum  of L  amoug  such  poor  persons  attending 

divine  service  in  the  parish  church  of  G.  aforesaid^ 
the  Sunday  next  after  my  desith,  and  in  such  proper- 


•  The  effect  of  a  direction  for  an  inyentory  is  hdd  of  itself  to 
limit  the  enjoyment  to  the  life  only  of  the  legatee,  13  Ve%.  jun,  dSS, 
Sonthey  v.  llord  Somenrille. 
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tions  ^  they  my  ^aid  executors  shall  t^^ink  proper  ^ 

and  I  desire  that  all  my  servahts  who  shall  be  in  my 

service  at  the  time  of  my  decease^  may  receive  a 

\fhole  year's  wages*  to  be  added  to  the  sum  or  sums 

then  due  to  them,  for  wages (^).   And  as  to  the  resi-  Tber^ue  aT 

due  of  jny  personal  estate^  not  otherwise  disposed  of  tue^oiT^J^ 

by  this  my  will,  I  give  the  same  to  my  said  execu^  »« "^  mtewst,  * 

tors,  upon  trust,  that  they,  of  the  survivor  of  them,  ^i^^JL% 

or  the  executors  or  administrators  of  such  survivor,  '^  triMpotc 

do  and  shall  place  out  the  same  at  interest  in  some 

pf  the  parlianientary  stoc^  or  funds  of  Great  Britain, 

or  on  real  securities  in  England  at  Interest,  and  do 

and  shall  from  time  to  time  vary,  alter,  or  transpose 

tb A  s^me  for  other  stocks  or  funds,  or  securities  of 

the  Jike  nature,  when  and  so  often  as  it  shall  seem  ex* 

pedi^nt;  and  do  and  shall,  after  paying  and  keeping  And  afta  keep. 

down  the  said  annuity  of  IQZ.  hereinbefore  given  tp  ing^owntftean- 

my  said  wife  for  her  life,  and  also  the  said  annuity  "******* 

which  X  am  liable  to  pay  to  the  said  Mary  R.  during 

her  life,    in   the  mean  time,  until  the  capital  in 

the  respective  shares  thereof  shall  become  payable 

or  transferible  as  hereinafter  is  mentioned^  invest  ToreinTettihe 

the  interest  or  dividends  thereof^  as  and  when  thf5  ^T^^JlJ^ar- 

same  shall  amount  to  100/.  in   like  stocks,  fiinds.  accumulation 

or  securities,  so  a?  to  cause  the  san^  to  accumulate  JJiUSi  ET^y. 

in  the  nature  of  compound  interest;  and  do  and  shall  «Ue,  as  after. 

pay  or  transfer  one-third  part  of  all  such  stocks,  one  third  to  be 

funds,  and  securities,*  but  subject  ^nd  without  pre- Pjj^*^.^  °?1 

judice  to  the  payment  of  the  said.annuiti^,  iinto  the  a&d  the'raMia.' 

said  George  K.  as  and  when  he  shall  attain  the  age  ^  ^^^^^StT* 

of  31  years;    one  other  third  part  thereof  unto  the  chance' of  nirri. 

said  Peter  N,  as  and  when  he  shall  attain  the  age  of  ^'^^f- 

21  years ;   and  the  remaining  third  part  i^nto  Maria 

N.  daughter  of  the  said  William  N.  as  and  when  she 


■■    '  ^  ■      '  '    ■  ■       ■  ■■nil  I     I  »■■        ■     ■■■!  » 

f  3)  Under  a  general  beaumt  to  Mmau  a.co0elmum»  piotick 
^tha  canri^  ind  horaet  let  by  thejob>  is|ia;encided«  ISVei 
pn*  114^  Cbdcot  v»  Bromiey.  , 

oo 


\     V 


96i    .  TtetedetM  6f  was. 

thai}  aittain  h4r  dge  of  21  years ;  in  case  any  one  of 

more  of  them  the  said  George  N.  Peter  ^.  and  Marit 

N.  shalf  die  iivithout  having  attained  the  said  age« 

then  the  share  or  share9  of  him  or  them  so  dying, 

of  and  in  the  said  stocks^  funds^  or  securities,  shM 

go  and  be  paid  or  transferred^  subject  and  Vithotrt 

prejudice  as  aforesaid,  to  the  survivors  or  survivor^ 

or  others  or  odier  of  them,  as  and  when  their  lt^• 

^pective  original  shares  shall  respectively  become 

ipayable  or  ti^sferible  as  aforesaid ;  and  in  case  any 

other  of  them  shall  die  without  having  attained  the 

said  age,  then  all  and  every  the  accruing  share  or 

shares  shall  be  stibject  and  liable  to  the  like  cofitin- 

gency  of  accruer  or  survivorship  a<9  is  hereinbe&re 

declared,  touching  his,  her,  or  their  respective  origi- 

Andifnttther    ^al  share  or  sliares;  and  in  case  all  of  them  the  ssod 

ihJLu  five  td    George  N.  Peter  N.  and  Maria  N.  shall  die  witfiout 

^^"li!!^yi  ^^^  ^^  them  having  attained,  the  age  of  21  years, 

to^  then  my  will  is  that  the  ^hole  of  such  stocks,  funds, 

or  securities  shall  be  transferred,  but  subject  and 

vrifhoot  prejudice  as  aforesaid,  to  <»  And  I 

•  appoint  the  said    ■■  executors  of  this  my  last 

SeirfstorUf     will  and  testament    And  as  to  my  messuage,  fani% 

SS*flSSr2S?  ^^  ^mdB,  situate  at  or  near  W.  aforesaid,  I  give  the 

Mdet  iettie«    'same  unto  S.  P,  and  K.  S.  their  heird  and  assigns, 

for  ever;  and  as  to  my  messuages,  farm,  and  lands, 
situate  in  or  nen^  to  the  said  settled  estate  of  my 
^  family  at  G.  aforesaid,  which  I  purchased  of  Williads 
S.  for  the  sum  of  1900/.  my  messuage,  farm,  and 
lands  situate  at  or  near  to  the  said  estate  af  IB.  afore* 
.   said,  which  I  purchased  of  James  P.y  my  lands  in 

,  contiguous  to  the  said  estate  at  B.,  and 
intermixed  therewith,  which  I  purchased  of  Joli^  G., 
my  lands  in-———-,  lying  also  contiguous  to  the 
said  estate  at  B.,  which  I  purchased  of  Hn^  K, 
which  several  premises  so  purchased  by  me  ail 
partly  fir^ediola  and  partly  leasehold ;  and  ia]si>  as  Tq, 
for,  and  concerning  my  messuage,  farm,  and  lands 
situate  at  B.  in  the  said  county,  and  all  tkt  rest  ef 
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my  freehold  and  leasehold  estates  whereof  I  have 
power  to  dispose  in  possession,  reversion,  remainder^ 
or  expectancy,  and  not  hereinbefbre  disposed  (S) 
of,  I  give  the  same  unto  and  to  the  use  of  the  said  Totninetfc 
and ,  their  heirs,  executors,  ad- 


i**itaMla 


ttinistrators,  and  assigns,  upon  the  trusts  hereinaf- 
ter expressed  and  declared  of  and  6onceming  the 
same,  that  is  to  say,  upon  trust,  that  they  and  the  ^f^^J^ 
sutvivcr  of  them,  and  the  heirs,  executors,  iadmi- JJer^r**^ 
tiistrators,  and  assigns  6f  such  survivor,  do  and  shall, 
as  soon  after  my  decease  as  they  or  he  shall  think 
fit,  make  sale  and  dispose  of  ail. and  every  my  said  *     ^ 

freehold  and  leasehold  estates,  so  devised  to  them  as 
aforesaid,  either  together  or  in  parcels,  by  public 
auction  or  private  contract,  as  to  them  or  mm  shall 
seem  meet,  for  the  most  money  that  can  be  reason- 
ably had  or  gotten  for  <he  same;    and  I  do  hereby  Thekwcdptt 
declare  that  the  receipt  and  receipfe  of  the  said,  &c.  «•  •*  ^■•*'**»^* 
and  the  survivor  of  them,    the   heirs,    executors^ 
administrators,  or  assigns  of  such  survivor,   under 
their  or  his  hands  or  hand  respectively,  shall  from 
time  to  time  be  a '  good  and  effectual  discharge,  or 
good  and  effectual  discharges,  to  the  purchaser  or 
purchasers  of  the  same  freehold  and  leiasehold  estate, 
or  any  part  thereof,  and  his,  her,  or  their  heirs,  exe- 
cutors, administrators,  and  assigns,  for  his,  her,  or 
their  purchase-money,  or  so  much  thereof  as  in  such 
receipt  or  receipts  shall  be  expressed  to  be  received, 
and  that  such  purchaser  or  purchasers,  his,  her,  or 
their  heirs,  executors,  administrators,  or  assigns,  shall 
not  be  answerable  or  accountable  for  any  loss,  mis- 


■ 

(S)  If  a  testator,  in  temis,  excepts  oat  of  his  residuary  devise  what 
he  has  before  disposed  of,  such  excej^a  takes  qpt  of  the  restdnary 
devise  only  the  interest  in  the  things  given,  not  the  things  themBcIvvs; 
therefore  if  a  life*€state  only  in  any  subject  has  before  beei^passed* 
the  residuaiydev'ise  Qoi^rehends  and  carries  the  remaining  interest; 

ooS 
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app]i<;ationj  or  Don-application  of  such  purofaase-^ 

~  money  so  expressed  to  be  received ;  and  as  to  the 

And  tt  to  the     Hioney  arisit)^  from  such  sale  or  sales  as  aforesai<l, 

h^^T^  (as  to  which  1  direct  a  separate  account  to  be  kept)^ 

my  will  is,  that  the  same  shall  be  in  the  first  place 
to  ^*  ^  ?***  applied  in  making  good  tlie  deficiency,  if  any  shall 
aid oi^tlt^  then  be^  of  my  personal  estate^  not  specifically  be^ 
m^dtht!'^  queathed,  in  paying  my  debts,  funeral,  and  testa- 
charges  and  '  mentary  charges  and  legacies,  (save  those  for  charit- 
ie««ciesr         nble  purposes)  and  that  the  residue  of  such  monies 

or  the  whole  thereof  if  there  shall  be  no  such  de*- 
And  sobKct  to  ficiency,  shall  be  paid  to  such  person  or  persons,  and 
such  a|ipUcstion  be  applied  for  mich  intents  and  purposes,  as  the 
to£  ronri£3'  residue  of  my  personal  estate  is  hereinbefore  direct* 
as  peraonai,and  ed  to  bc  paid  and  applied;  and  as  to  the  rents,  issues, 
totlTedb^tira  ^^  profits  of  the  said  estates,  until  sale  thereof,  I 
of  the  residue  of  will  that  the  samc  shall  be  paid  and  applied  in  such 
em^r^°         manner  as  the  interest  of  the  money  arising  by  sale 

thereof  would  be  payable  or  applicable  under  this 
hiru*°f*h*^  my » will,  in  case  such  sale  had  taken  place.  Provided 
trustees  Aw]d  alwsys,  and  it  is  my  will,  that  in  case  the  trustees  or 
wJtte^i^l^  trustee  for  the  time  being  of  tlie  residue  of  my  said 
aace  ofhirMte  fatl)er*s  persoual  ^estate,  shall  be  willing  to  accept  a 
aumlirSiSdl^  conveyance  and  assignment  of  my  freehold  and 
aamewaspur-     leasehold  estatcs,  in  B  ■,  aforesaid,  or  any  of 

tor^t shLjdh^  them,  or  any  part  thereof,  at  the  above-mentioned 
lawful  forretta-  sum  Or  sums  of  moucy,  for  .which  I  purchased  the 
^t'^lZ  same,  then  and  in  such  ckse  it  shall  be  lawful  for  the 
▼eyance,  taking  trustccs  Or  trustee  for  the  time  being,  under  this  my 
totJ^lf^  will,  to  make  such  conveyance  and  assignment  ac- 
bi^ceofhia  cordingly,  on  obtaining  a  sufficient  discharge  for  so 
estate  i^is"*^  much  ot  the  Said  balance  on  account  of  the  said 
buid^astheimr.  residuary  estate  in  my  hands,  as  the  consideration 
luch  est^T^^  ^  money  of  the  estate  or  estates  comprized  in  such 
should  ampunt    conveyance  or  assignment  shall  amount  to.  Provided 

always,  and  my  will  is,  that  it  shall  and  may  be  law- 
ful to  and  for  the  said,  &c.  and  the  survivor  of 
themi  and  (he  heirs,  executors,  administrators,  and 
assign^  of  such  .survivor;  from  (ftne  to  time,  by  in^ 
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denture  or  indentures  under  their  or  his  hands  and 
sezh,  or  hand  andseal^  to  demise  or  lease  the  said 
freehold  and  leasehold  hereditaments,  and  premises^  x-ctang  power .' 
so  Tested  in  *  them  as  aforesaid,  or  such  of  them  *®  *™'****' 
as  shall  be  remaining  unsold  or  undisposed'  of^ 
during  the  minority  of  the  said  L  P.  ^nd  R.  S.,  or 
either  of  them,  unto  any  person  dt  persons,  for  any 
term  <ir  number  of  years  not  exceeding  21  years,  in 
possession,  not  in  reversion;  or  by  way  of  future 
interest,  so  as  upon  every  such  lease  there  be  re- 
served and  made  payable,  during  the  continuance 
thereof  respectively,  the  best  and  most  improved 
yearly  rent  or  rents  that  can  be  reasonably  had  for 
the  same,  to  be  incident  to  the  reversion  of  the  pre- 
mises so  to  foe  demised,  without  taking  any  sUm  or 
sums  of  money,  or  other  thing  by  way  of  fine  or  pre- 
mium for  the  making  of  any  such  lease,  and  so  as 
none  of  such  lessees  shall  be  made  dispunishable  for 
waste,  and  that  in  every  such  lease  there  be  contained 
a  clause  of  re-entry  for  non-payment  of  the  rent  or 
rents^  to  be  thereby  respectively  reserved,  and  that 
such  lessees  seal  and  deliver  counterparts  of  such 
lease  and  leases.  Provided,  and  my  will  further  is^ 
(^proviso  for  substituting  new  trustees  with  safety, 
^d  indemnity  clauses.^ 


Part  of  a  Win  greeting  a  Settlement,  with  JLimi-^ 
lotions  in  a  strict  For m  for  preserving  the  Estate 
in  the  Family  of  the  Testator. 

I  GIVE  and  devise  all  and  singular  my  freehold  ma* 
Bors,  messuages^  lands^  tenements^  and  hereditaments^ 
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TdMor^cviia  wheresoevef  and  wfaatBoerer^  not  hereinbefore  4f^ 
^j^iTrfwo  ^^^^9  to  hold  the  same  unto  the  said  J.  W*  and  Sir 
•ettqfoqmei  R.  J.  B.,  thcif  heki  and  as^ign^,  to  the  uses  follo%iH 
^l^^l^^l^^  ing,  that  is  to  say;  as  to^  for  and  concerning  all  sach 
t»TOirf99itt*of  the  same  hereditaments  and  premises,  as  arc 
situate  in  the  parish^  township,  or  precinct  of  N       "^ 

in  the  county  of  N ^  with  their  appurtenances^ 

to  the  use  of  the  said  Sir  G.  C.^  R.  M«>  and  J.  D^> 
their  executors,  and  administratom^  for>  and  during;, 
and  unto  the  full  end  and  term  of  99  yesos,  to  com- 
mence  and  be  computed  from  th^  time  of  my  de* 
cease;  without  impeachment  of  waste,  «pon  the  trusts, 
and  to  and  for  the  intents  and  purposes,  and  with; 
under*  and  subject  to  the  powen,  provieos  rod  de« 
clarations  hereinafter  declared  or .  expressed  with 
respect  thereto:  and  as  to^  for,  and  concerning  all 
such  of  the  same  hereditaments  and  premises  as  are 
situate  in  the  parishes,  tovraships,  or  precincts  ef  F. 
IL  and  S.  and  the  parishes  or  townships  ocmtignoui 
-  and  next  adjoining  thereto,  with  die  appurtenancesi, 

txcep,  the  manor  or  lordship  of  F ,  and  the  ad* 

Vowson  of  the  rectory  of  F ^  to  the  use  of  the 

said  Sir  G.  C,  R.  M.«  and  J.  D.,  J.  C.  JJ  and  J.  F., 
their  executors;  and  administrators,  for  and  during 
and^  unto  the  full  end  and  term  of  200  years,  to 
commence  and  be  computed  from  the  time  of  my 
decease,  without  impeachment  of  waste,  upon  the 
several  trusts,  and  to  and  for  the  several  intents  and 
purposes,  and  with»  under,  and  sub^t  to  the  sevend 
powers,  provisos,  restrictions,  and  declarations  here- 
inafter expressed  with  respect  thereto;  and  as  to,  for^ 
and  concerning;  as  well  all  and  singular  the  said 
hereditaments,  and  premises  comprized  in  the  said  se- 
veral terms  of  99  years,  and  900  years ,  respectively* 
firom  and  after  the  end,  expiration,  or  other  sooner 
determination  of  the  said  terms  rei^>ectively,  and  in 
the  meantime  subject  thereto  respectively,  as  also  all 
and  singular  other  the  hereditaments  lastly  herein- 
before  by  me  devi«ed>  jDrom  and  immediately  after 
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mr,  decease^  to  the  uses  of  the  said  J.  W.  J.,  and  Sir  -^"^  "^^^^ 

w^  •'— *_^,,-«  .,  •  g^  m       flgfynm  nation  Hm 

R.  J.  B.^  their  heirs^  and  assigns  tor  ever  up6n  the  the  termi,  to 
trus&^  nevertheless  hereinafter  mentioned,  that  is  to  ^STtowoie*" 
say,  upon  trust;  and  I  do  hereby  direct  that  they  the  inlttict•dtt!^• 
said  J.  W.,  Sir  R.  J.  B.,  or  the  survivor  of  them,  or  JS^hUiST^ 
the  heirs  of  such  survivor,  shall  with  all  convenient 
ppeed  after  my  decease^  convey  and  assure  all  and 
singular  the  said  manors,  messuages,*  farms,  landfi^ 
tenements,  and  hereditaments,  subject  as  to  such  of 
the  said  hereditaments  as  are  comprized  in  the  said 
several  terms  of  99  years,  and  SOO  years  respec* 
tively,  to  the  same  terms  respectively,  and  the  trusts 
thereof,  to  and  for  the  uses,  intents,  and  purposesj, 
upon  the' trusts,  and  with,  under,  and  subject  to  the 
powers,  provisos,  conditions,  restrictions,  and  limita- 
tions hereinafter  expressed  concerning  the  same,  that 
is  to  say,  to  the  use  of  my  said  son  W.  A.,  and  his 
assigns^  for  and  during  the  term  of  his  natural  life 
(4),  without  impeachment  of  waste,  so  far  as  is  con^ 


(4)  Where  the  olject  of  the  testator  is  to  preserve  the  devisedf 
estates  as  long  as  possible  in  his  faimly,  he  may  devise  the  fee  to  ' 
trustees  and  i&nr  hm  to  the  following  uses,  viz«  to  the  use  of  his 
eldest  son,  ht  the  term  of  99  years,  to  be  comptitedfiDm  the  day  of 
las,  the  tesotor's  deosaae,  aad  fUly  to  be  complete  and  en<JMl»  it  his' 
said  son  shall  so  Um^  live,  and  finom  aad  imnradiatciy  after  the  dete> 
mination  of  the  said  term,  and  in  the  mean  time  subject  thereto,  to 
the  use  of  the  trustees  and  their  heirs,,  during  the  life  of  the  said 
aon  in  tnli^  in  the  esoal  fbnn,  to  preserve  the  conttngeni  remainders, 
and  fh»i  Rafter  the  decease  of  the  said  son,  to  the  use  of  the  first 
and  other  sons  of  that  son  b  tail  malei  to  bt  foUowed  with  like  Kmit- 
atioBs  soccessively,  in  &voiirof  the  younger  sons  of  the  testator,  and 
Iheir  first  other  ions  respectively,  remainder  to  testator's  eldest 
dac^ter,  finr  a  sfaniho'  tenn,  if  she  shoeld  ao  long  live,  remainder  to 
trustee^  to  preserve  contii^cnt  uses,  and  so  on,  with  Kba  Umitations 
teecessively  in  favour  of  the  testator's  younger  daughters,  with  re« 
mainder  to  their  first  and  other  sons  respecijvely,  19  tail  nude,  in  the 
same  manner  with  successive  remainders,  if  testator  please,  to  daugh- 
tai  ^  sons,  and  then  to  daii^^ilers  of  daughter*,  as  tenant!  in  com« 
moo  in  tail,  with  cross  remainden. 

The  consequence  of  thus  givm^  to  the  children  of  the  testator 
terms  ^  years  d0termin2d>k  wia  their  lives,  imtead  of  estates  of  free- 
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sistent  with  the  trusts  of  the  same  several  term  of  99 
yrtms,  and  200  years  respectively,  while  the  same 
shall  be  respectively  subsisting,  and  from  and  after 
the  determination  of  that  estate,  by  forfeiture  or 
otherwise,  in  the  lifi^ime  of  the  said  W.  A.,  to  the 
use  of  trustees  in  om  settlement,  to  be  namedj  and 
their  heirs,  durin^pne  life  of  the  said  W.  A.,  in  trust 
by  the  usual  way^nd  means  to  support  and  preserve 
the  contingent  u^  and  estates  thereby  limited,  but 
nevertheless  t^permit  and  suffer  the  said  W.  A.,  and 
his  assigne^jradring  his  life  to  receive  and  take  the 
rents,  issiM^and  profits  thereof,  for  his  and  their 
own  beiymt;  and  from  and  after  the  decease  of  the 
«aid  W.  A„  to  the  use  of  the  1st,  2nd,  3d,  4th,  and 
all  and  every  other  son  ^nd  sons  of  the  body  of  the 

"  aaid  V.  A.,  lawfulfy  begotten,  oj:  to  be  begotteiji^ 
severally,  successively,  and  respectively,  and  in  re- 
mainder, one  after  another,  as  they  respectively  shall 
be  in  seniority  of  age  and  priority  of  birth,  and  the 
several  respective  heirs  male  of  the  body  and  re^ 
spective  bodies  of  such  son  and  sons,  lawfully  issu- 
ing, so  as  that  every  elder  of  such  sonj;,  ^nd  the  heirs 
male  of  his  body  issuing,  $hall  be  al)vays  preferred  to 
and  take  before  the  younger  of  such  sons,  and  the 

^  heirs  male  of  his  and  their  body  and  bodies  issuing, 
and  for  default  of  such  issue,  to  the  use  of  my  said 
younger  son  Edward,  for  and  during  the  term  of  his 
natuial  life,  without  impeachment  of  waste,  m  far  as 
js  consistent  with  the  triists  of  the  same  several  terms 
of  99  yetws,  and  200  years  respectively,  wliilst  the 
same  shall  be  respectively  subsisting,  and  from  and 
after  the  determination  of  that  estate,  by  forfeiture 
or  otherwise,  in  the  life-time  of  my  said  son  Edwaid^ 


kold,  iHll  be,  that  they  will  not  be  able  with  the  concurreoce  of  the 
tenant  in  tail  in  remaindert  nnleas  the  trustees  will  join  in  making  a 
tenant  to  the  orsedpe,  to  sufier  a  reooveiy  so  as  to  defeat  the  remain- 
ders after  such  tenant  in  tail :  the  tenra^  in  tail|  can  in  such  a  case, 
doly  bar  his  own  issue  by  a  fine. 
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to  the  use  of  such  trastees  in  such  settlement  to  be 
namedj  and  their  heirs^  during  the  life  of  my  said  son 
£dward>  in  trusty  by  the  usual  ways  and  means  to 
preserve  and  support  the  contingent  uses  and  estates    - 
thereby  to  be  limite(!|^  but  nevertheless  to  permit  and' 
suffer  my  said  son  Edward^  and  his  assigns^  during 
his  life,  to  receive  and  take  the  rents,  issues,  and 
profits  thereof,  for  his  and  their  own  use  and  benefit 
and  from  and   after  the  decease  of  my  said  son  _ 
Edward,  to  the  use  of  all  and  every  other  the  Is^ 
2d,  3d,  and  4th  son  and  sons  of  the  body  of  my  said 
son  Edward,  lawfully  begotten,  severally,  successively 
and  respectively,  and  in  remainder,  one  after  another 
as  they  respectively  shall  be  in  priority  of  birth  and 
seniority  of  age,  and  the  several  and  respective  heirs 
male  of  the  body  and  respective  bodies  of  such  son 
and  sons,  lawfully  issuing,  so  as  that  the  elder  of  such 
sons,  and  the  heirs  male  of  his  body  issuing,  shall 
always  be  preferred  to  and  take  before  the  younger  of 
such  sons,  and  the  heirs  male  of  his  and  their  body 
and  bodies  issuing ;  and  for  default  of  such  issue,  to 
the  use  of  all  and  every  other  the  son  and  sons  of  my 
body,  lawfully  begott^en,  or  to  be  begotten,  severally^  ^ 
successively,  and  respectively,  and  in  remainder,  one 
after  another  as  they  respectively  shall  be  in  seniority 
of  age,  and  priority  of  birth,  and  the  heirs  male  of  the 
bo^y  and  respective  bodies  of  such  son  and  sons  law- 
fully' issuing,  sb  as  that  the  elder  of  such  sons,  and 
the  heirs  male  of  his  body  shall  be  always  preferred 
to  and  take  before  the  younger  of  such  sons,  and  the 
heirs  male  of  his  and  their  body  and  respective 
bodies  issuing;  and  for  default  of  such  issue,  to  the  Fot dcfiuit of 
use  of  trustees  and  their  heirs,  during  the  lives  of  J^^J^ST 
my  said  daughter  L.  and  C,  and  the  life  of  the «»« fi'^**;'^ 
survivor  of  them,  in  trust  to  pay  the  rents,  issues,  and  Uddbtw^ 
profits  thereof  to  such  person  or  persons  respectively  •^than.far th«r 
as  they  my  said  daughters  respectively,  dunng  their  ^S^MyTwidi 
joint  lives,  by  any  writing  or  writings  under .  their  {JJ^^IS,^ 
respective  liands,  shall  from  time  to  time  as  the  same  iine  b^^ 
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tach  linkattons  rafipectivelj  shaU  become  due  or  payable^  but  not  by 
^^n^tTtoke  ^*y  ^  anticipation,  direct  or  appoint,  so  as  that  my 
pUce  till  both  6aid  daughtei^j  during  their  joint  Kves,  lihsdl  i)ot  have 
diaQb^S^to  *  power  of  disposing  of  more  than  a  moiety  each  of 
^Kwat  aiiena*  ihe  said  rents,  issues^  and  profits^  and  for  want  of  such 
^^ii^Aen  direction  or  appointment,  into  the  proper  hands  of 
^>«j^«  ^  them  respectively  in  moie  tie%  whilst  both  of  them  shaB 
nuttm^tT^  be  living,  for4heir  respective,  sole^  and  separate  use, 
ISd!nS"*°^*  exclusively  and  independently  of  any  husband  or 
in  tail  uJ^iid  husbahdsi,  aud  pot  in  anywise  to  be  subject  to  the 
^^^*^  controul>  debts,  or  engagements  of  their  respective 
specdTtiy,  then  husbaods;  and  from  and  immediately  after  the  decease 

Sth^fSSi'rfthe-^^^*^^^^  ^^  "*7  ^*^  daqghtere  who  shall  first  happep 
othrr  daughter  ^o  die»  then  in  cas^  such  daughter  so  dying  t^hall 
ledpocaiijr.  j^ye  any  child  or  children,  her  surviving,  in  trust 
during  the  natural  life  of  the  survivor  of  my  i»id 
daughters,  to  pay  and  apply  one  moiety  or  equ^  half 
part  of  the  ren^  issues,  and  profits  of  the  said  pre- 
mises unto,  between^  or  amongst,  or  for  (he  benefit 
and  advantage  of  such  child  or  children,  in  equal 
shares  and  proponion^,  if  more  than  one,  and  if 
there  shall  be  only  one  such  child^  then  for  the  bene- 
fit ipd  advantage  of  such  one  child;  and  to  pay  and 
''apply  the  other  moiety  of  the  said  rents,  issues,  and 
profits  to  such  person  or  persons  as  such  fsurvi^g 
/daughter,  by  any  writing  or  writings  under  her 
hand,  shall  from  time  to  time  as  the  same  shall  be- 
come due  or  payable,  but  not  by  way  of  anticipation, 
direct  or  appoint,  and  for  want  of  such  direption  or 
appointment,  into  the  proper  hands  of  such  surviving 
daughter,  for  her  sole  and  separate  use  exclusively 
and, independently  of  any  husband,  and  not  to  be  in 
anywise  subject  to  the  controuli  debt^  or  engage^ 
ments  of  any  husbaod;  but  in  case  such  daughter  so 
first  dying  as  aforesaid  shall  not  leave  any  child  or 
childreni*  her  sur\iving,  or  leaving  anv  such,  all  of 
them  shall  happen  to  die  during  the  life  of  such  sur- 
viving daughter,  then  upon  tnist,  from  and  in^me* 
diately  after  the  decease  or  such  faihire  of  children 
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of  wch  daughter  to  find  dying  as  aforeaaid,  as  the 
case  may  happen^  in  tnial;  to  ptiy  and  ftpply  the 
whole  or  the  aaid  rorU9»  iaaues*  and  pi;ofitB  to  such 
person  or  pefsotii  sto  such  aurvivii^  daughter,  by  any 
ivritisg  or  vrritiBgit  under  her  hand,  iihall  from  time 
to  time^  during  her  life,  aa  the  aame  shall  become 
due  or  payable^  but  not  by  ivay  of  anticipation  di^ 
rect  or  appmnt^  and  for  want  of  such  direction  or 
appointment  into  the  proper  hands  of  such  surviving 
daughter^  for  her  sole  and  separate  use  exclusively 
and  independently  of  any  husband,  and  not  to  be  in 
anywise  subject  to  the  contronli  debts,  or  engage* 
meats  of  any  husband;  and  my  will  is  that  the  re^ 
spective  receipts  in  writing  of  my  said  daughters^ 
iiid  the  receipt  of  the  survivor,  notwithstanding  any 
covenure,  or  the  meceipt  or  receipts  of  the  person 
or  persons  to  whom  they  respectively^  or  the  sur* 
vivor  of  Ihem,  shall  direct  the  said  i^nts,  issues,  and 
profits  to  be  paid  as  aforesaid,  shall  be  good  and 
•fiectual  releases  and  discharges  for  the  rents,  issues, 
and  profits  therein  mentioned  to  be  received;    and 
upon   fiirther  trust,  during  the  lives  of  my  said 
daughters^  and  the  life  of  the  survivor  of  them,  to 
preserve  the  contingent  uses  and  estateSi  to  be  li* 
mited  as  hereinafter  mentioned;  and  from  and  after 
the  decease  of  the  survivor  of  them  my  said  daugh* 
kis^  as  to  one  moiety  or  equal  half  part  or  share  of 
the  same  hereditaments,  to  the  use  of  the  first  and 
other  aona  of  my  said  daughter  L.  successively, 
aocording  to  their  respective  seniorities  in  tail  male, 
and  for  defeult  of  such  issue,  to  the  use  of  the  first 
and  other  sons  of  my  B»d  daughter  C.  successively, 
according  to  their  reflective  sstiiorities  in  tail  male; 
and  as  to  the  other  undivided  moiety  or  equal  half 
part  or  share  of  the  same  hereditaments,  to  the  uie 
of  the  first  and  other  sons  of  my  said  daughter  C« 
suceesnvely,  acccntling  to  their  respective  seniorities 
in  tail  male,  and  for  default  of  such  issne,  to  the  nse 
of  the  first  and  other  sons  of  my^  said  daughter  L. 
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raccesBively^  accordiDg  to  fhefr  nespectiTe  senioritiei 
^^^?Smi  ^^  ^**^  male;  and  from  and-^fler  the  decease  of  both 
dnifhten  ind  my  said  daughtetS)  and  failure  of  fasue  male  of  both 
rfbSAdT  *^^^  bodifg  as  afoi^esoid)  then  as  to  the  entirety  of 
boiBet,  then  af  the  same  heredit^mertt5^>  to  <the  use  of  all  and  every 
2^^^^  the  daughter  and' daughters  of  my  said  son  W.  A.  if 
to  the  dufhtei^  more  than  one- as  tenants  in  connnQn  in  tail^  vadi 
M^^ilt^u  ^^^^  remainders  in  taily  between  or  among  Aem  | 
in  common  in    and  if  all  his  daughters  but  one  shall  die  vrithont  wsae, 

^b!dmT«Mi  ^^  ^^  ^^11  ^^^  ^^^  one  daughter^  to  the  use  t^  such 

fisr  defiiuk  of    one  or  only  daughter  in-  tail  i  and  for  default  of  such 

dangh^of  hit  issuc^  to  the  usc'  of  ail  and  every  the  daughters  and 

j^onjiwa in    daughter  of  my  said  soA'  Sdv/bud»  if  more  dian  one, 

^'''"^'     as  tenants  in  commen  in  tatl^  with  cross  remainders 

in  tail^  betv^en  and  amohg  them;   and  if  all  his 

daughters  but  one  shall  die  wifthout  issue^  or  he  shall 

have  but  one  daughter^  to  -  the  use  of  such  one  or 

And  for  defimit  Only  daughter  in  tail:  and  for  defkult  of  sucb  issue;, 

thoM  to!!!U    ^^^  ^  ^^  ^"^  undivided  moiety  or  «equal  half  part  or 

noie^tothe     sharo  of  the  same  hereditament^^  to  theuse  of  all  and 

S^itSSr  ^^  ^^^  daughter  and  daughters  ofmy  said  daugh* 

ddcit  daogtor  toT  L.  if  more  than  one^  <as  tenants  in  common  in 

mmn  intaii,^^^'  with  cToSB' remainders  in  tail/ between  or  among 

withcrMte.    them;   and  if  all  her  daughters  but  one  shall  die 

'"'"^^        without  issue>  or  she  shall  have  but  one  daughter,  to 

And  in  defimk  the  usc  of  such  oueor  only  daughter  in  tail:  and  for 

^"^J^i^l^^^  default  of  such  issue,  to  the  use  of  all  aadnevery  the 

iiisToiuicett      daughter  and  daughters  of  my  said  daughter  C.  if 

m!Stt*"^    ^  more  than  one,  as  tenants  in  common'  in  tail,  .with 

cross  remainders  in  tail,  between  or  among  them; 

and  if  all  her  daughters  but  one  shall  die  without 

issue,  or  she  shall  have  but  one  daughter,  to  the  use 

*h  ^^  ^^^^  ^"^  ^^  ^^^y  daughter  in  tail :  and  as  to  die 
orher  mokty^o  Other  undivided  moiety  or  equal  half  part  or  share 
dwXendTdie  ®^  ^^  ^^^  hereditaments^  to  the  use  of  all  and 
yonngoTdaugh-  ovcry  tbo  daughters  and  daughter  of  my  said  daugV 
ter.iniikeman-i^Q  if  morc  than  ouc,  as  tenants  iu  common  ia 
tailb  »witb  croas  remainders  -in  tail,  between  or 
among  them;  and  if  all  her  daughters  but  one  shall 


Direction  far  a  J(am(ly,  Settlement.  57$ 

die  Vdtl^out  issue^  or  ahesball  h^ve  but  pqc  (Ji^gV 
ter,  to  .the  use  of  such  one  of  Qnly  daughter  in  tail: 
and  for  default  of  such  issue>  to  the  use  of  all  and  And  in  defimk 
every  the  daughters  and  daughter  of  my  said  daugh-  ^"^^^1^2 
ter  L.  if  more  than  ope,  as  tenants  in  common  ia  tJie^^Mcttdingh* 
tail,    with  cross  .  remainders    in   tail,    bety^een  ,  or  J^| "****""** 
among  them ;  and  if  all  her  daughters  but  one  9ba}l 
die  without  issue,  or  she  si\all  hav^but  one  daugh- 
ter, to  the  use  of  such  one  or  only  daughter  in  tail; 
and  from  and  after,  tliye  decease  of  both  of  my  s^id  And  after  the 
daughters,  ^nd  such  failure  of  i^sue  of  both  their  ^^^5^ 
bodies  as  aforesaid,  theii  as  to  Ihe  entirety  of  the  faUim  of  mdi 
aacQe  hereditaments^  to  the  use  of  my  own  right  |2^"rf|^^ 
heirs.     Provided  always,  and  I  do  hereby  declare  my  tbeir  bodice  to 
will  and  mind  to  be,  that  in  the  settlement  so  to  be  ^J'S^^J' 
made  as  aforesaid  shall  be  contained  a  proviso,  that  hein. 
all  and  every  the  person  and  persons  who,  by  virtue  ^j^*^!* 
of  the  limitations  to  be  therein  contained,  or  of  this  aeacendtntt  vA 
proviso,  shall  become  entitled  to  the  possession,  or  ^^"^^^^fj^ 
to  the  rents,  issues,  ^nd  profits  of  the  inanors  and  tL  name  and 
other  hereditaments  in  such  settlemen;^  to  be  com-  gf^^yy  ^ 
prized,  and  who  shall  not.  then  be  called, by  the 
name  or  use  the  arms  .of  H.  except  as  hereinafter 
excepted  or  otherwise  provided,  do  and^  shall  within 
the  space  of  one  year  next  after  they  respectively 
shall  become  entitled  to  the  possession,  or  to  the 
rents  an4  profits  thereof:  and  also  that  all  and  every 
the  person  cr  persons,  whom  the  said  L.  or  ^ny. issue 
feoiale  of  my  said  aonji  or  daughters  ^  respecjtively 


*  It  aeetnt  f  r«ttjr  ix^U  settled  that  tliis  is  not  a  condition  precedent 
•to  the  ^^estiiig,  and  themfere  a  ttnaiit  in  tail  nay  suftm  rccoveiy 
miitboattroumiai^hiisaelftoukethex^uiieyif  heoh|ecttt^  Upon 
thit  questioa  being  pot  to  the  late  A$r.  Fearne  however,  though  he 
thougnt  it  not  absolutely  necessaiy^  yet  he  said  he  would  adyise  it  to 
be  done  on  tte  party's  commg  of  age,  before  raftering  the  recorcry, 
aad  the  sectvery  to  be  fuftmi  in  Sue  name  direct^  to  be  assume^, 
to  prerent  all  qnestioo  on  the  point*  See  the  case  of  Gnlliycr  v. 
Afhby,  4  Burr.  1929,  I  Blackst.  607* 
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stiall  marry,  shsXi  and  do,  if  the  said  L.  w  such  other 
iissiie  female  resftectively  as  aforesaidi  shall  at  the 
time  t)f  such  her  or  their  marriage  6r  respective  mar- 
riages be  so  entitled  as  aforesaid^  then  within  one 
year  next  after  the  solemnization  of  the  said  mar- 
riage or  marriages  respectively ;  and  i£  the  said  L.  or 
such  other  issue  female  respectively  as  aforesaid, 
shall  not  be  entitled  at  the  time  of  such  her  or  their 
marriage  or  respective  marriages^  but  shall  after- 
wards, during  her  or  their  marriage  or  res-pective 
marriage^^  become  so  >entitled  as  aforesaid,  then 
ivithin  the  space  of  one  year  next  after  she  or  they 
shall  severally  become  entitled  as  aforesaid,  take 
upon  himself,  herself,  and  themselves,  and  use  in 
all  deeds  and  writings  whereto  or  wherein  he,  she,  or 
they  shall  be  a  party  or  parties,  and  upon  all  other 
occasions,  the  surname  of  H.  only,  and  no  other 
surname:  and  also  shall  and  do  quarter  the  arms  of 
H.  with  his,  her,  or  their  own  family  arms;  and 
shall  and  do,  within  the  space  of  one  year,  apply 
for  and  endeavour  to  obtam  an  Act  of  Parliament, 
or  proper  Licence  from  the  Crown,  or  take  such 
other  means  as  may  be  requisite  and  proper  to 
enable  and  authorize  him,  her,  or  them  respectively 
to  take,  use,  and  bear  the  surname  and  arms  of  H.  ; 
and  that  in  case  any  such  person  or  persons  shall  re- 
r  fuse  or  neglect,  or  discontinue,  to  take  and  use  such 
surname  and  arms,  and  to  take  such  proper  steps  am! 
meaa<9  as  ma^  be  requisite  to  enable  and  authorize 
him,  her,  or  them  so  to  do,  within  the  q>ace  of  one 
year  as  aforesaid,  then  from  and  after  the  expiration 
of  the  said  space  of  one  year,  th^  iwe  or  estate,  or 
ttses  or  estate^,  so  to  be  limited  to  him,  her,  or 
^  them  respectively,  so  neglecting  or  refusing,  tdiall 
*  cease,  determine,  and  become  utterly  void,  and  that 
all  the  said  niMon  and  other  IiereditaflaeatSt  herein- 
befcsre  directed  to  be  conveyed  and  settled  aa  irfbfe- 
aaid,  shall  in  such  case  immediately  thereupon  go 
to  the  person  or  persons  next  ii^  remainder,  under 
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the  limitations  in  such  settlement  to  be  contained^  in 
the  same  manner  as  if  such  person  or  persons^  so 
neglecting  or  refusings  being  tetiant  or  tenant9 
for  life,  were  dead,  or  being  tenant  or  tenants 
in  tail  male,  or  in  tail,  were  dead  without  issue 
inheritable  under  the  estate  tail,  or  estates  taiU 
then  vested  in  possession  or  in  remainder  in  the 
person  or  persons  so  refusing  or  neglecting :  pro- 
vided always,  and  I  do  hereby  expressly  declare  my 
will  and  mind  to  be,  that  the  clause  hereinbefore 
contained  for  compelling  the  persons  hereinbefore^ 
mentioned  to  use  the  name  and  arms  of  H.  shall  not  / 

extend  to  any  person  or  persons,  who  shall^  under 
any  will  or  other  instrument  whatsoever,  made  prior 
to  the  1st  day  of  January,  ■■  ■  ,  be  under  any  pi?e- 
vious  obligation  of  using  any  other  family  name,  dr 
bearing  any  other  family  arms.  And  I  do  hereby  s^tUement  to 
declare  my  will  to  be^  that  in  such  settlement  shall  ^^^wf^*^ 
be  contained  ^  power  to  enable  the  per^^on  or  per- 
sons, who  for  the  time  being  shall  by  virtue  of 
the  limitations  nn  such  settlement  to  be  contained, 
be  entitled  to-  the  said  manors  and  hereditaments 
hereinbefore  directed  to  be  conveyed  and  settled  as 
aforesaid,  for  an  estate  of  freehold,  to  grant,  demise, 
limit,  or  appoint  all  and  singular  the  said  here^ 
ditaments,  or  any  of  them,  or  any  part  thereof,  for 
any  term  or  number  of  years  not  exceeding  21 
,yearsj  at  the  most  improved  rent,  without  taking  any 
fiae>  and  imder  the  usual  restrictions,  so  nevertheless 
that  no  such  lease  of  all  or  any  part  of  the  he-- 
reditaments,  comprized  in  the  said  term  of  1300 
^ears,  be  made  to  commence  prior  to  the  29th  day 
•of  September,  which  will  be  in  the  year  of  our 
Lord  And  1  do  hereby  also  direct  that  in  such 

settlement  so  to  be  made  as  aforesaid,  there  be  con- 
.taincd  a  power  enabling  the  said  Sir  G.  C-,  R.  M., 
.J»  D.,  J.  C.  J ,  and  J.  F,  and  the  survivors  and  sur- 
vivor of  them,  and  the  executors  and  administrators 
of  such  survivor^  from  time  to  time,  to  demise  or 
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lease  all  and  singular  the  hereditaments  comprised  in 

the  said  term  of  200  years^  or  any  of  them,  or  any 

parf  or  parts  thereof    for   any  term  or  number 

of  years  in  possession,   determinable  on  or  before 

the  said  29th  day  of  September,  which  will  be  in 

thq  said  year  of  our  Lord,  at  the  most  improved 

rentSi    without    taking   any    fine,    and   under  the 

^iSeSr*'^  same  restrictions!;   and  also  a  power  to  enable  the 

tm  to  ten  or     Said  Sir  G.  C.  R.,M.  J.  D.  J.  C.  J.  and  J.  F.  and 

«hinit.         ij^g  survivors  and  survivor  of  them,  and  the   ex* 

ecutors  and  administrators  of  such  survivor,    from 
time  to  time,  and  at  any  time  or  times  hereafter, 
at  the  request  and  by  the  direction  of  the  person  or 
persons  who,  for  the  time  being,  shall  be  entitled 
^    to  the  hereditaments  to  be  comprized  in  the  settle- 
ment hereby  directed  to  be  made  as  aforesaid,  for  an 
estate  of  freehold  either  in  possession  or  in  remain* 
der  immediately   expectant  upon   the  said  several 
terms  of  99  years  and  200  years,  respectively,  sig- 
nified by  some  writing  under  the  hand   and  seal 
or  hands  and  seals  of  such  person  or  persons,  attested 
by  two  or  more  credible  witnesses,  to  make  sale  o{, 
or  to  convey  in  exchange  for  or  in  lieu  of  other  he- 
reditaments, all  or  any  of  the  hereditaments  to  be 
comprized  in  the  settlement  so  to  be  made  as  afore- 
said, the  fee  simple  and  inheritance  thereof^  as  well 
as  for  the  said  terms  of  99  years  and  ^00  years 
respectively,  due  regard  being  had  to  the  proviso 
next  hereinafter  contained  or  expressed,  with  the 
usual  clauses,  making  the  receipts  of  the'  said  &,r 
G.  C.  R.  M.  J.  D.  J.  C.  J*  J.  F.  or  the  survivors  o'r 
survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  effectual  discharges  to  the   pur- 
chaser or  purchasers  of  the  hereditaments  which  shall 
ADdttf^ccfaate,  he  SO  sold,  and  the  usual  directions  to  lay 'out  the 
^SL^frT***^  money  to  arise  by  such  sale  or  safes,  in  the  purchase 
w!£nie,^iitf  of  other  freehold  lands  of  inheritance,  or  of  copyhold 
ittdt^ndto      lands  convenient  to  be  held  with  the  lands  to  be 

Rttk  the  IIBWl J  ^^ 
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Comprised  in  such  settlemente  as  aPoresaid^  or  any  of  jwchMed  i»6d«, 

them,  or  so  to  be  purchased  or  taken  in  exchange  in  uk^^n"!*^ 

pursuance  of  this  my  will,  and  to  settle  the  lands  so  ^^^  t©  ^^ 

to  be  purchased  or  so  to  be  received  in  exchange  as  ""*  ' 

aforesaid,  to  such  uses  as  the  hereditaments  which 

shall  be  so  sold  or  conveyed  in  exchange  stood  settled 

and  limited  respectively  immediately^  before  such 

sale  or  exchange,  or  as  near  thereto  as  the  nature  of 

the  tenure  and  circumstances  will  permit,  any  thing 

hereinbefore  contained  to  the  contrary  thereof  in 

any  wise  notwithstandino:.  *  Provided  always,  and  I^»!**F"^«^'*** 

-•^,         ,  11  -11  ^1  1  stricting  the  «x» 

do  hereby  declare  my  :>rill  to  be,  that  no  manors,  ercUc  of  the 
messuages,  lands,   tenements,  or  hereditaments,  si-/*'^™^'|^j^°'^** 
tuate,  lying,  and  being,  in  the  parishes  of  -   ■    ■  -'     ■  um  specific 

and ,  respectively,  or  any  of  them,  shall  be  ^^^^' 

sold,  aliened,  or  disposed  of,  except  in  exchange  for, 
or  in  lieu  of,  hereditaments  in  the  parishes  of  A.  and 
B.  in  the  said  county  of  N.  respectively,  or  one  of 
them,  and  two  pieces  of  ozier  ground  or  meadow, 
lying  in  the  last*mentioned  parishes,  or  one  of  thehi, 
or  partly  there,  and  partly  in  some  other  parish  or 
(jarishes  abutting  east  on  a  brook  or  rivulet  that  v\xn9 


<•'**' 


*  Where  a  will  directinfl^  money  to  be  laid  out  in  land,  points  to  a  Where  the  estate 
particular  estate,  if  that  im%  it  maybe  laid  out  in  other  lands,  the  directed  to  be 
particular  directiojd  being  only  a  mode  of  exccutinjj  the  primary  inteo-  J^rk^^"*** 
tion  to  purchase  lands,  10  Vez.  Jun.  618.  ^  This  has  been  decidedly  ^her  hnds  nny 
holden  by  the  present  Lord  Chancellor,  though  Lord  Thurlow  used  be  bought. 
to  differ  with  Lord  Roslyn  on  this  question*  the  latter  Lord  being  of  i 

the  opinioB  to  which  Lord  EJdon  b^  since  added  the  weight  ot  his 
authority. 

Whether  money  directed  to  be  laid  out  in  land  in  a  particular  where  the  place 
place/ shall*  if  land  cannot  be  procured  there,  be  laid  out  elsewhere^  and  not  the 
has  been  Idt  undecided  by  the  preseat  Chancellor.    Lord  Roslyn  c««tc  is  speci- 
was  of  opinion  it  might*  Lord  Thurlow  that  it  could  not,  see  10  ^*^ 
Vez.  Jun.  610.    But  as  Lord  Eidon  held  the  afErmative  on  the 
other  question  when  it  came  before  him  a  short  time  afterwards^ 
though  it  would  be  presumptuous  to  form  anv  inference,  yet  a  con* 
lecture  may  be  allowed  as  to  the  probable  result,  if  his  Lordship  were 
pow  callea  apon  to  settle  the  point  where  the  place  and  not  the  estate 
was  particularized.    See  3  Atk.  414.  Maynwaring  v*  Maynwarinev 
S  Atk.  458.  Oldham  v.  Hughes. 
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18  there  the  boundary  of  the  parish  of  G.  against  thie 
said  parishes  of  A.  and  B.  And  further,  that  no  sale, 
alienation,  or  disposition  as  last  mentioned  stiall  be 
made  of  the  alternate  right  of  presentation  to  the 
rectory  of  K  except  for  the  actual  exchange  of  or 
for  the  alternate  right  of  presentation  to  the 
rectory  of  A.  in  the  said  county  of  N.  upon  such 
terms  as  the  said  Sir  G.  C.  R.  M.  J.  D.  J.  C.  J.  and 
J.  F.,  or  the  survivors  or  survivor  of  thero^  or  the 
executors  of  administrators  of  such  survivor  shall 
judge  proper.  And  my  vuU  in,  and  I  do  hereby 
declare^  that  there  shall  likewise  be  inserted  in  the 
said  settlement,  all  such  further  and  other  additional 
clausesj  declarationsi  agreemetits^  powers,  and  pro* 
visos^  as  the  counsel  of  the  said  J.  W^  and  Sir  R,  J.  & 
or  the  survivor  pf  them,  or  the  executor  or  administra- 
tor of  such  survivor  shall  advise  to  be  proper  or  expe- 
dient, but  conformable  to  the  general  spirit  and  in- 
terest of  this  my  will.  And  I  do  hereby  declare  that  the 
said  term  of  99  years  hereinbefore  limited  in  use  to 
them  the  said  Sir  G.  C.  R.  M.  and  J.  D.  of  and  in 
the  hereditaments  and  premises  in  N.  a<»  aforesaid, 
is  so  limited  to  them,  and  that  they  the  said  Sir  G.  C. 
R.  M.  and  J.  D.  and  the  survivors  or  sur\'ivor  of 
them,  and  the  executors  and  administrators  of  such 
survivor  shall  stand  and  bf  possessed  of,  and  in- 
terested in  th^  same,  and  the  hereditaments  therein 
comprised,  upon  the  tnists,  and  to  and  for  the  intents 
and  purposes,  and  under  and  subject  to  the  pro- 
visos hereinafter  declared  or  expressed,  of  and 
concerning  the  same,  that  in  to  say,  in  trust  by 
mortgage  of  the  liereditaments  comprised  in  the 
same  term,  or  a  competent  part,  or  competent  parts 
thereof,  from  time  to  time,  and  by  and  out  of  the 
rents>  issues,  and  profits  thereof,  or  by  any  of  the 
said  ways  and  means,  or  by  any  other  such  ways  and 
means  as  to  the  said  Sir  G.  C.  R.  M.  and  J.  D.>  or 
the  survivors  or  survivor  of  them,  or  the  executors 
or  administrators  of  such  siu'vivor  shall  seem  meet« 


Directions  for  afaifilly  SAtlemeriU  579 

lb  levy  and  raise,  by  even  and  equal  quattetly  pay* 
fttents  or  portions,  one  annuity,,  or  clear  yearly  sum 
5f  400/:  of  lawfiil  monfey  of  Gfredt  Britain,  dAring 
the  life  of  my  sdid  brother  R.  H;  ind  for  dhe  yeai' 
^fter  his  decease,  free  ffom  ^11  deductions  ok  abate* 
inents  whatsoever;  sind  also  all  i^iith  suin  atid  slims 
of  money  as  shall  be  stlffifcient  to  pay  iind  ffeiitibursie 
to   the  said  trustees   resjiectively,  their  respective 
executors    and    admlnistratoi's;  all    toS^,    charges; 
losses,  daiiiages;  and  expellees,  which  they  respec- 
tively shall  or  msty  sustain,  expiend;  or  be  piit  unto^ 
In,  or  aboui  the  laying  or  raising  the  sAid  annuity 
or  yearly  suth  of  400/.  or  any  pJirt  thereof,  or  in  arty 
wise  relating  tHereto;  and  fi'bm  tiifie  to  tinle>  by  and 
out  of  iht  sdid  annuity  or  yearly  sum  of  400/.  a* 
the  ssimfe  shall  b^  rfecd\Td,  in  the  iirst  place  to  mak^ 
siich  dlow^nces  to  my  siid  blrbthei*  R.  H.  as  arc  now. 
usually  madi^  to  him;  and  to  defray  and  pay  th^ 
other  charges  slnd  e^pencfes  nbw  usually  incurred  fot 
his    maintenanc<^;    together  with  such  further  ad- 
ditional sums  ds  the  sitid  Sir  G.  C:  it  M.   and  J.  D; 
or  the  survivors  or  survivor  of  them,  of  the  executors 
br  administrators  of  such  surviVbr  may  deem  fetitri- 
Site  or  proper  for  hi*  additional  comfort  or  conVe^ 
nience;  and  also  kll  e^tpences  attending  the  fufaet^l 
bf  my  said  brothef;  and  all  jilst  debts  as  may  be 
owing  by  him  or  on  his  accbimt  at  the  time  of  his 
death,  and  frbixi  timif  to  timei  to  pay  the  residue 
of  the  stiid  aniitiity  br  yearly  siim  of  400/.  after 
answering   all  and   every   the  jnirposcs    aforesaid^ 
to  the  pferson  or  persons  who  shall   for  the  tirnfe 
being  bfe  intitled  to   in  immediate  estate  bf  free- 
hold, of  and  ih    thfe  hereditaments  comprised   in 
the  said  te^m  bf  99  years,  Expectant  on  the  same 
term,   or  to   the  receipt  of  the  rents,  issues,   and 
profits  thereof,  for  Hisj  her,  or  their  own  absolute 
tise  and  benefit.    Provided  alwaiys,  and  I  da  hefeby 
declare  my  will  to  be,  that  ftom  and  after  the  trusts 
and  purposes  by  this  my  will  declared  or  expressed. 
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ivovtMfbr  eet-  of  OF  Concerning  the  said  term  of  99  years,  shall  be 

IJhe^UwtraS  ^^^^J  Performed  and  satisfied,  or  shall  become  iin- 
•hiU  be  fulfilled,  necessary  or  incapable  of  being  performed,  or  be 

otherwise  discharged,  the  said  term  of  99  years,  of 
and  in  the  said  hereditaments  comprized  therein,  or 
so  much  thereof  as  shall  not  have  been  mortgaged 
for  the  purposes  aforesaid,  shall  cease,  determine  and 
be  absolutely  void  to  all  intents  and  purposes  whatso- 
Tniitiofthe  ever.  And  I  do  hereby  declare  that  the  said  term  of 
y^toiw^he  2000*  years  hereinbefore  limited  in  use  to  them,  the 

in  paying  the'  cutors  and  administrators  as  aforesaid,  is  so  limited  to 
debt,  chargci,  jh^m,  3 lid  that  they  the  said  Sir  G.  C,  R.  M.,  J.  D., 
and  to  defray  J.  C  J.,  and  J.  F.,  toeir  executors  and  administra- 
^^^^^^  tors,  shall  stand  possessed  of,  and  interested  therein, 
the  premises  upon  the  Several  trusts  and  to  and  for  the  several 
tcmTn  repir^*  "^tcnts  and  purposcs,  and  with,  luider,  and  subject  to 
to  pay  the  '  the  several  powers,  provisos,  restrictions  and  declara* 
icS^^iSof  ^'^'^^  following,  that  is  to  say,  upon  trust,  that  they  the 
xenc wabie  leaies,  said  Sir  G.  C,  R.  M.,  J.  D.,  J.  C.  J.,  and  J.  F.,  and 
admitunc^no  ^be  survivors  and  survivor  of  them,  and  the  executors 
copyholds; topay  and  administrators  of  such  survivor,  shall  and  do  by 
purchuinrcof  mortgage  or  sale  of  the  hereditaments  and  real  estate 
tagcs  and  com-    compriaed  in  the  said  term  or  a  competent  part  or 

inonnght8,md  *  i  #♦     r  •  •  t 

ofindo^ure;      Competent  parts  thereot,  from  time  to  time,    and 

re"S2ofthir  ^y  ^^^  ^^^  ^^  ^'^^  rents,  issues,  and  profits  thereof,  or 
renu  of  the       by  Cutting  down  timber  or  other  trees,  so  neverthe- 

JSld  vkhTii  ^^^  ^^^^  "^  timber  or  other  trees  be  cut  down  with- 

the  first  terra;  out  the  couscut  m  writing  of  the  person  or  persons, 

pSjfnd'ro^  for  the  time  being,  intitled  to  the  next  immediate 

satisfy  such  estate  of  freehold  of  and  in  the  said  hereditaments 

SXhirVbcen  comprizcd  in  the  said  temi  of  2000  years  expectant 

given  for  the  qu  the  said  term,  or  by  all  or  any  of  the  said  ways  and 

wi!!ira  wm^by  meaus  or  by  any  other  such  ways  and  means  as  to 

way  of  jointure  j^e  said  Sir  G.  C,  R.  M.,  J.  D.,  J.  C.  J.,  and  J.  F.,  or 

for  such  woman    ,  .  •  /«  .«  i 

n  tesutor'i  the  survivors  or  survivor  of  tnem,  or  the  executors  or 
maT^-andtoia^  administrators  of  such  survivor  shall  seem  meet,. levy 
out  the  residue    and  Huse  such  suin  and  sums  of  mouey  as  shall  be 

*  By  mistake  called  200  years  in  the  form^*  part  of  the  wiB. 
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sufficient  to  pay,  and  shall  and  do  accordingly  pay,  iaAefu«u,to 
after  my  personal  estate  not  hereby  speciically  be- 5|JJ^"„JJ^^ 
jqueathed  shall  be  applied  so  far  as  the  same  shall  ««»•».«  f«jj* 
extend,  my  funeral  cxpences,  and  the  expcnces  of  £SdiSi«to 
proving  this  my  will,  jmd  the  pecuniary  legacies  3^w  t^ 
(except  the  additional  portions)  and  the  annus^  sums  and  then  to 
for  my  younger  children,  hereinafter  directed  to  be  J^^^^^^j 
raised  or  paid  and  given,  and  all  my  bond,  simple  objecti. 
contract,  and  other  debts,  and  the  interest  of  such 
debts  as  carry  interest,  as  the  same  shall  become  due, 
and  all  arrears  thereof,  and  all  the  expences  of  keep- 
ing the  said  severaV  premises  comprized  in  the  said 
term  of  2000  years,  in  good  order  and  repair,  and  the 
taxes,  assessments,  and  out-goings  in  respect  there* 
of  payable  hy  the  landlord,  and  the  expences  of 
renewing  from  time  to  time  the  leases  of  my  several 
leasehold  estates  hereinafter  bequeathed  until  the 
ivhole  beneficial  interests  therein  respectively  shall 
vest  in  any  per:»6n  or  persons  absohitely,  (so  ne- 
vertheless  that  no  renewal  shall;gbe  taken  1  of  the 

lease   of  the  manors  of  S-i ^    and  the  lands 

and  tenements  hereinafter  mentioned  to  be  holden 
by  lease  under  the  crown,  without  the  consent  of 
such  person  or  persons  as  hereinafter  mentioned) 
and  also  the  expences  of  all  admittances  to  copyhold 
estates  under  this  my  will,  and  the  expences  attend- 
ing the  purchase  of  lany  cottages,  with  the  appin*- 
tenances  and  commonable  rights  within  the  parish 
of  F.  aforesaid,  which  the  said  Sir  G.  C,  R.  M.,  J.  D., 
J.  C.  J,  and  J.  F.,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor 
shall  judge  it  expedient  to  purchase,  so  as  the  con* 
stderation*money  for  the  whole  of  such  purchases 
do  not  exceed  the  sum  of — ;-*•/•  and  so  as  the 
hereditan^ents  so  to  be  purchased  be  settled  and 
assured  to  such  uses,  and  upon,  to,  and  for  such 
trusts,,  intents  sind  purposes,  and  with,  under,  and 
subject  to  such  powers,  provisos,  limitations,  and 
declarations,  which  at  the  respective  times  of 
such  purchase  or  purchases  being  made^  shall  bq 
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l^ubststing  or  capable  of  talcing  dfiect  of  the  heredHtr 
ments  and  premises  comprized  in  the  said  term  of 
2000  years,  under  or  by  virtue  of  this  my  will,  or  of 
the  settlement  hereinbefore  directed  to  be  UMde  as 
aforesaid,  and  also  all  expences  attending  any  in^ 
closure  of  the  common  of  F.  and  the  planting  tlMnreo6 
or  otherwise  improving  *the  same ;  and  the  ^xpences 
of  my  trustees  and  executori  in  the  execution  of  this 
my  will  and  the  ttusts  and  powers  herein  ccmtainedi 
and  a  proper  and  sufficient  salary  or  allowance  to  the 
person  or  persons  who  for  the  time  being  shall  be 
employed   in    managing   my  estates   c<Hnprized  in 
the  said  term  of  9000  yeara,  and  ipe<»iving  the  ^ents 
and  profits  thereof,  and  keeping  books  and  accounts 
for  my  trustees  for  the  time  being,  pf  al|  matters 
relating  to  this  my  will,  and  the  tmsfei  hereiii  com 
tained  or  expressed:  and  in  the  next  place  ievy 
and  raise,  and  pay  such  additional  poftton^  for  my 
daughter  L.  aiKi   my  said  son  E.  a^  are  herein* 
after  mentioned,  when  and  as  the  same  respectirely 
shall  become  due  and  payable,  apd  be  called  in  and 
demanded,  or  di^pharg^  and  satbfy  such  securities 
as  may  have  been  given  for  the  same,  and  ajl  mortf 
gages  which  shall  have  been  made  for  raising  the 
same,    and  also   such  annual   sum    for  or  in  the 
nature  of  a  jointure  for  any  woman  with  whom  my 
said  son  £.  shall  happen  to  marry,  as  hereinafter  » 
.mentioned,  and  such  sum  in  gfoss  far  0ie  ben^^  of 
the  younger  sons  and  daughters  of  fny  said  son 
£.  as  hereinafter  is  mentioned^  an4.  at}  $uch  sum 
and  sums  of  money  as  shall  be  sufficient  to  answer 
all  and  every  the  payments  hereinafter  directed  to  be 
made  out  of  the  money  to  arise  or  be  received  under 
or  by  virtue  of  the  trusts  of  the  said  term  of  2000 
years;  and  shall  and  do  accumulate  from  time  to  time 
for  and  during  and  unto  the  full  end  and  terra  of  20 
^year^;,  to  commence  and  be  computed  from  the  tim^ 
of  my  decease,  so  much  of  the  rents,  issues,  and 
profits  of  the  said  hereditaments  and  premises  coia^ 
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prized  in  tht  said  term  of  2000  years,  as  shall  not  be 
from  time  to  time  applied  for  some  or  one  of  the 
purposes  aforesaid^  according  to  the  direction  afore- 
said, and  lay  out  and  inrest  the  same  from  time  to 
time  in  the  names  or  name  of  them  my  said  trustees, 
or  the  survivors  or  survivor  of  them^  or  the  executors 
or  administrators  of  such  saiH*ivcr,  in  some  of  the 
public  funds,  and  from  time  to  time  accumulate  the 
4ividends,  interest^,-  and  proceed  of  such  funds,  or  s6 
much  thereof  as  shall  not  be  applied  for  some  or  one 
of  the  purpoiies  aforesaid,  and  lay  out  apd  invest  the 
same  in  like  manner,  and  so  in  like  manner  to  accu* 
mulate  the  dixridendn,  interests,  and  proceed  of  such 
other  fund<9,  or  so  much  thereof  as  shall  not  be 
applied  as  aforesaid,  to  the  intent  that  in  this 
manner  a  fund  may  be  established  for  answering 
the  purposes  afc^resaid,  and  also  the  purposes  herein* 
after  qientione4>  out  of  which  fund  I  direct  the  same 
eiT  &tich  of  them  as  shall  from  to  time  remain  unsatis* 
lied  and  be  capable  of  being  carried  into  effect,'  to 
be  answered  and  carried  into  effect.  And  my  will  is 
and  I  do  hereby  direct  and  appoint  that  by  and  out 
of  the  said  fund  so  to  be  established  as  aforesaid  but 
HOt  otherwise,  after  the  several  purpose  aforesaid,  or 
such  of  them  as  shall  be  capable  of  being  carried  in* 
to  effect  shall  be  satisfied,  the  trustees  or  trustee  for 
the  time  being  of  the  said  term  of  2000  years,  here*  Trusteet  out  of 
by  limited  or  created,  shall  pay  off  and  discharge  all  Jj^'**  ^"^^ 
mortgages,  securities,  ^nd  charges  which  shall  have  giget  upon  wy 
been  m^e  pf  or  upoi)  any  of  my  estates  in  pursur  ^^,*****'^'' 
ance  or  by  virtue  of  this  my  wiil»  be^des  such 
.mortgages  as  are  hereinbefore  directed  to  be  paid> 
and  in  the  next  place  shall  pay  pff  ?ind  dii^charge  se 
far  as  the  said  fund  sh^l}  extend^  such  inortgage  cm: 
mortgages  and  securities  as  may  then  have  been 
made  in  pursuance  or  by  virtue  of  or  under  the  said 
indenture  of  the  —  day  of  '  >  or  any  part«or 

parts  thereof,  for  the  purposes  of  raising  all  or  any 
q(  the  pprtijQjis  thereby  directed  to  be  raised,  or  anv 
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of  them,  or  any  part  or  parts  ef  them^  or  of  any  ^ 
them ;  and  in  case  the  said  last-mentioned  portioiui  or 
any  part  of  parts  thereof  respectively,  shall  not  have 
been  so  secured^  then  in  trust  to  pay  off  and  dis- 
charge such  of  the  said  portions  or  such  part  or  parts 
"Tcstitor  pvcf     theri^of  as  shall  not  have  been  so  secured.  And  I  give 
k'»  w  K^b^!     ^^^  bequeath  all  my  leasehold  lands  and  tenemtnti 
queathedto  *     not  hereinbefore  bequeathed  as  aforesaid^  nor  includ* 
trustees,  in  the    g^  jjj  ^j^y  settlement  made  by  me  previous  to  the 

first  puce,  out  of  ,  .  v.    i  .  -n  i^         -  «  V.     ^    ^     n   %r 

the  rents  and  making  of  this  my  will,  unto  the  said  Sir  G.  C,  R.  M. 
P[^»;i°P*3r**  J.  D.,  3.  C.  J.,  ^ud  J.  F.,  their  executors  and  adminw- 

rents,  tne  nii  ■•  «• 

expe|Qces  of  per-  tratofs,  for  all  my  term  and  terms,  estate  and  interest 

covTMmt  Md  therein  respectively,  in  trust  in  the  firet  place  out  of 

of  renewals,  and  thc  rents  and  profits*  thereof,  to  pay  the  rents  reserved 

to*^a"d^pqs^-  ^"d  t^  b^  reserved  by  the  respective  leases  under 

ed  thereof  upon  which  the  samo  are  or  shall  be  holden,  and  to  perform 

J^nTas°nc°"iy  and  pay  the  expences  of  performing  the  coveiwnte 

as  may  be  with  a*j J  a£:reements  in  such  leases  respectively  contained 

the  uses,  trusts.  .11  .  .  *,  "'     .1      .. ^ 

&c.  before  de-  on  the  Icssces  or  tenants  parts,  and  to  pay  the  taxes 
dared  and  umit-  payable  bv  the  landlord  in  respect  thereof,  and  to 

ed  of  and  con-      «     ■'  ,«'  -  ^  *  .  1    i      ^. 

cerningthc  free-  renew  and  pay  the  expences  of  renewing  such  leaseB 
^il^T/ilij    from  time  to  time,  at  the  accustomed  times  of  re* 

^except  toe  saia  "■"■i*!  •§  gJi 

terms  of  99  and  uewal,  and  subject  thereto,  to  stand  and  be  possessea 
J^noV^^bT  ^^^  interested  of  and  in  the  same  respectively,  upon 
considered  as      such  trusts  *s  ^nd  to  and  for  such  intents  and  pur* 


*  By  a  ]imiutio&  of  leaseholds  or  meie  personal  cbattcfc  i* 
k  *il*^^  strict  settlement  where  the  personal  esute  is  either  induded  mthe 
kgS^^o  •«»€  limitation  as  the  freehold,  or  limited  with  reference  to  web 
ht  settled  as  far  limitations  of  the  freeholds,  the  first  tenapt  in  tail  that  comes  mto 
aa  the  law  wiU  esse>  becomes  absolutely  entitled  to  the  personal  property^  subject  ^ 
aHow,  upon  the  preceding  particular  estates  thereiB»  and  this  of  course  frKJo^wT 
Smto^S^  produces  a  sepanition  between  the  real  and  pcrMMial  e»ate.   See 


Site  fi^wT  Gr^ory  v.  Pelham,  5  Bro.  P.  C.  485,  and  the  Duke  of  Bridgwater 

«.  Egerton,  «  V«.  122,  and  Duke  of  Marlborongh  v.  Spencer,^ 
Bro.  P.  C.  592.    But  Uiis  iresting  may  be  postponed  by  <F«''^ 


Hmtutions  to  amore  distant  period,  and  the  estate  madetoaocompaoy 
still  further  the  freehold  estates.  The  settlor  may  suspend  the  absolute 
Testing  of  the  leasehold  estates  to  any  period  not  exceeding  ^^  y?'^| 
after  a  Itfe  or  lires  in  being.  In  reference  to  these  modes  of  f  °°*^*^ 
iag  the  personal  estate  in  the  channel  of  the  teal  esut^  viJ»  ^ 
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jjosoi,  and  with,  under,  and  subject  to  such  powers,  r*^^;^J  J^^^ 
provisos^   conditions,    restrictions,   limitations,    and  who  would  be* 


•ettlements  frequently  veat  the  leasehold  property  in  trustees,  direct^ 
tug  them  ft>  settle  them  according  to  the  Hroitations  of  the  freehold  a* 
far  4E/  ihs  law  will  aiicw^  or  in  terms  of  similar  import.     Lord. 
Hardwicke  treated  these  vpords  as  affording  a  ground  for  a  Court  of 
^Equity,  to  model  the  limitations  accordingly ;  for  he  thought  that 
this  clause  was  to  be  considered  as  executory  and  directory,  and  that 
it  was  for  that  Cotut  to  direct  such  conveyance  as  would  make  tlie 
ioteresta  in  both  species  of  estates,  correspond  as  far  as  by  law  was 
practicable,  or  in  other  words,  as  far  as  the  setder  or  testator  could 
*  himself  have  done  ;  and  it  was  plain  he  might  have  limited  them  to 
A.  for  life,  remainder  to  his  Brst  son,  and  the  heirs  male  of  his  body» 
and  if  such  first  son  died  before  the  age  of  21,  and  without  issue 
male,  remainder  over  to  his  second  son ;  he  might  have  made  the 
same  limitations  over  to  all  the  other  sons,  and  in  default  of  such 
issue,  he  might  have  limited  the  remmnder  over  ;  and  in  cate  no  son 
had  lived  to  attain  the  age  of  '2 1 ,  the  remainder  would  have  been  clearfy 
^ood.     It  was  said  by  Lord  Hardwicke,  that  that  was  the  common 
^d  known  way  of  conveyancing  in  setding  chattels,  and  that  where 
things  were  directed  to  go  as  heir-looms  with  an  estate,  or,  in  case 
of  a  Riarriage  settlement,  or  the  like,  so  far  as  they  could  by  law  or 
eqnky,  it  was  very  proper  it  should  be  left  to  the  court  to  settle  the 
conveyance*    See  Gower  v,  Grosvenor,  Bamardiston's  Rep.  in  Ch. 
5^9  and  Trafford  v   Trafford,  S  Atk.  347.     But  other  cases  have 
held  that  these  words,  **  as  far  as  the  law  will  allow,'*  do  not  neces- 
sarily import  a  desire  that  the  chattels  should  be  kept  in  the  channel 
of  succession  ai  long  as  the  ingenuity  of  conveyancers  might  contrive; 
but  tharthey  must  oe  understood  as  being  meant  only  to  direct  that 
estates  may  be  taken  in  the  personal  property  as  nearly  correspondent 
as  the  law  allows,  having  respect  to  their  dinerent  natuies.    And  this 
was  Lord  Thurlow's  opinion,  see  Vanghan  v.  Burslem,  3  Bro.  C  C* 
101.  who  there  held  that  when  the  first  son  came  into  esse,  he  wae 
absolutely  entitled  under  such  a  directory  clause ;  see  Foley  v.  Bar« 
nell,  1  Bro.  C.C.  ^4.     It  appears  that  Lord  Eldon  had  considered 
the  question  as  settled  by  the  two  ca$es  of  Foley  v.  Bamell,  and 
Vanghan  v.  Burslem,  for  in  the  Countess  of  Lincoln  v,  the  Duke  of 
Newcastle,  12  Ve2.  Jun.  218,  he  said  that  if  he  had  decided  that  cause 
originally  he  should  have  decided  it  according  to  Vaughan  v.  Burs- 
lem, as  considering  himself  bound  by  that  case,  and  Foley  v.  BameU^ 
though  he  would  confess  he  thought  Lord  Hardwicke's  the  better 
doctrine.   He  acquiesced  in  the  opinion  of  the  other  Lords  who  modi- 
fied the  decree  upon  the  principle  laid  down  by  Lord  Hardwicke.   lt( 
the  said  case  of  Lady  Lincoln  v.the,D.  of  N.  one  of  the  remainder-men 
in  tail  having  arrived  at  21  before  the  cause  came  on,  upon  th^  appeal 
it  was  only  necessary  to  determine  that  the  leasehold  estate  should  be 

s 
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•^^ijtt^ ^  deelantioMj  as  will  best  tnd  nearest  correspend  aii4 
v^iMcicfc    agree  wkh  the  u$ef#  trosta,  powenii  provisos^  coik 


*■* 


\ 


i  Jitigaed  abtdoldj  to  himt  atid  all  tlie  sacccedin^  directioM  of  t!» 

X  decree  whkli  liad  profpecdvely  arried  on  the  fimit^tiMM  uiMii  tlie 

f  planadrertiedtoby  Lord  Hardwtcket  in  Gower  v.  GroeiCMr»  vere 

^  left  out,  <o  that  the  decree  aa  it  finally  atood»  ajbrds  no  precedent 

\  fer  the  form  of  the  limitatiooa  to  be  adopted  m  order  to  carry  vm 

\  effect  the  direoory  clause  above-meptipnea.    His  Lordabip  mi  tlMt 

i  M:or<ii»g  to  hU  epiaioAy  the  beat  prioctpk  would  b^  that  the  testator 

V  osfhi  Xf^  be  aonsmrrd  h  fonuabiiv  the  Coon  with  all  the  neantol 

en^liog  tb^  party  to  tie  op  the  prope^tyy  nee  aa  long  as  the  nles  of 
*  law  would  adniil,  bat  to  that  coovenieDt  extent  whio)  would  «ftsbb 

\  the  Court  to  exfcute  the  general  primary  pnrpoae  of  the  will  or  settl^ 

\  nest  to  ^arry  together  the  real  and  personal  etsale.     And  thai 

pincipie  cleanl^ff  was  not  exeeoted  by*  the  manner  in  which  h  wa« 
\  proposed  to  be  done  bv  tbe  decree  io  that  case ;  £cMr  by  Lord  Hardc 

^  ^icke*s  metbpdf  and  the  method  pursued  in  the  decree^  it  was  doc  to 

£over  upon  the  simple  cootingencv  of  the  death  onder  21»  bat  xsm 
event  of  thf  ^n's  dybg  under  that  age  aod  without  issue.    Now 

!|  pader  tb»  fonn  of  |imitatbo  the  son  might  upon  arriving  at  the  age  of 

14^  ^ue^th  the  estate  subject  tp  the  cop^iogency  of  hll  dyiog  wia 
fiU  aot  leaving issne»  and  supposing  he  dsifd  intesute,  undler  21  \w: 
ing  isfney  that  isfue  ipa|e  would  f^ot  tsike  the  leasehold  as  he  would 
ibc  real  esute,  but  the  leasehold  would  be  part  of  his  general  penooai 
estate^  which  m%bt  go  to  the  ne^t  of  lun  gnd  equally  to  the  «ife 
«v|tb  4»ein.  Ap4  if  the  going  over  were  made  to  depend  upon  the 
fimple  contingency  pf  the  dying  under  21 1  without  regard  to  issoci 
then  if  an  iniafit  son  diedt  leaving  issue,  the  real  and  phonal  estates 
would  be  separated,  the  real  ^oing  to  such  issue  in  tail,  and  the  lease- 
)iold  going  to  the  next*remamder*maa. '  Lord  Eldop,  however^  did 
aot  suggest  any  other  mode ;  and  I  an^  not  aware  of  any  other  or 
fetter  now  in  use  among  conveyancers.    The  attempt  is  subject  to 

4  vpt  dangler  and  difficiuty«s»  If  v^  ord^  to  carry  the  leasehold  to 

^  issue  of  the  son  dyiag  ^^^  21  •  together  with  the  frrebQld  e^tatei 
fod  to  prevent  its  gQifig  tp  the  next  of  kin,  the  limitation  be  to  such 
male  person  ai  the  age  of  21,  as  \|rould  t>e  enu|led  tp  the  trust  of  the 
inheritance  or  possession ;  t^e  limit^tiop*  if  taken  altogether,  might  be 
considered  as  too  remote,  for  a  son  inigbt  die  during  the  life  of  the. 
father,  under  21,  leaving  a  son  vho  might  want  a  considerabie  time 
of  attaining  the  age  of  21|  'yrho  also  might  die  under  the  age  of  21, 
leaving  a  son,  who  might  be  the  first  persoii  attaining  the  age  of  21 
entitled  to  the  possession,  which  seems  clearly  a  suspension  to  too 
semote  a  period.  A  nd,  indeed,  thp  fprm  adopted  ii)  the  will  to  which 
•  this  note  is  attached,  seems  not  clear,  as  to  the  latter  part  of  the  pro- 
visiooi  of  this  objection.  If  the  trust  of  the  leasehold  or  persooalty 
were  at  once  suspended  from  vesting  till  the  lapse  of  the  21  J^^ 


I 

•    Directions  for  a  family  Settienient  38^ 

lAitions,  restrictions^  limitations^  and  declarations>  thereUi,  vntif  '. 
hereinbefore  limited,  declared  or  expressed,  of  or^^YJ^*^^ 
concerning  the  hereditaments  hereinbefore  devised 
and  directed  to  be  settled  as  aforesaid,  (other  than 
and  except  the  said  terms  of  99  years,  and  2000 
years  hereby  limited,  and  the  trusts  thereof),  but  sq 
as  such  leasehold  premises  be  not  considered  as  v^n 
interest  vested  in  equity,  in  any  person  who  wpuld 
become  entitled  in  equity  to  the  whole  interest 
therein,  until  such  person  shall  attain  the  age  of  2\' 
years,  yet  so  as  not  to  deprive  such  person  during 
his,  her  or  their  minority,  of  the  clear  rents,  issues; 
'  and  profits  thtfeof*  And  my  will  is,  and  I  do  hereby 

after  the  death  of  the  teomt  for  Kie,  or  the  survivor  of  the  tenants  £br 
Ufe,  if  more  than  oae,  ind  then  the  estate  were  limited  «o  as  to  vest 
in,  or  be  assigned  to  the  person  who  at  that  period  would  be  entitled 
to  the  inhentance  in  possession  of  the  reaj  esute,  unless  the  first 
rexnainder-mafi  in  uil  should  have  attauned  the  age  of  21  durbg  the  Ufe 
of  the  tenant  for  life,  and  have  suffered  a  lecQvery  of  the  freehold,  and 
in  such  case  to  vest  in  such  renuunder-roan  subject  to  the  estate  &r. 
life,  or  estates  for  life  then  in  being,  the  rents  and  profits  beinf 
fiirected  to  be  paid  over  in  the  mean  time  to  the  person  entitled  to 
the  rents  and  profits  of  the  real  estate*  perhaps,  but  I  throw  out  the 
idea  with  the  greatest  suspicion  and  mistrust  of  its  accnracy*  this 
snode  of  shaping  the  trusts  might  carry  the  general  intention  of  the 
settler  intQ  the  fullest  effect,  by  preventing  the  separation  of  the 
estates  a^  far  as  their  distinct  natures  would  permit.    These  rules 
and  observations  apply  to  all  personal  esutes,  chattels,  and  goods 
where  they  are  dh^ect^d^  go' along  with  and  accompany  the  fireehold 
uses  and  esutes,  as  fiur  ^  the  laiy  ^U  allow.    And  where  the  will 
Erects  the  trustees,  as  tp  ceruin'  specific  articles,  to  settle  the  same  sq 
as  that  they  shall  go  with,  andbe  annexed  to  the  property  of  the  man- 
aion  house,  and  premises,  as  heir-looms,  the  principles  above  considered 
are  equally  apphcat>le*    But  where  (he  will  is'  not  directoiy  of  a  settle* 
ment,  but  Umiu  t))e  chattel  to  go  as  an  heir-Ioqm»  it  seema  the  first 
tenant  in  tail  who  comes  into  esse,  will  take  it  absolntojy ;  see  the 
Duke  of  Bridgwater  t».  Egerton,  2  Vez.  121.     1  Bro.  C.  C.  280 
(n.)    Gower  v.  Grosvenor,  Bam  Ch.  R«  6^.    Foley  t^  Barnell^ 
1  Bro.  C.C  274<,  and  Vaughan  v.  Burslem,  S  Bro.  C.  C.  101. 
'What  are  proper  heir-looms  by  the  common  law  has  been  shortly 
(considered  in  an  early  part  of  this  book,  and  the  reader  will  find 
much  accurate  information  on  the  cubject  in  Mr.  TcAer's  book  on 
i^  office  of  escecutors^  wherp  whatever  is  treated  of  is  ably  illustrated. 


PrecedentBof  If  ills. 

A  crtdecue  of  direct,  that  as  soon  a5  may  be  after  my  decea^,  a 
^iBTent!^"tL  catalogue  of  all  my  books  shall  be  taken,  and  an  in* 
\t  made  of  the  ventoiy  made  of  all  my  plate,  linen,  china,  pictures. 


Sl^,pict«^.  prints,  furniture,  and  household  goods  at 
nriBU,furaHure,  house,  such  inventory  to  be  made  by  two  or  more 
Om  to  be  de-  persons  used  and  accustomed  to  business  of  this  kindi 
wTddwt^Stt"  ^^^  ^^  them  to  be  named  by  my  eldest  son,  and  the 
E — .onetotbc  oth^r  or  Others  by  the  said  Sir  G.  C,  R.  M.,  J.  D.,  J. 

the  trufltcct.  three  copies  at  least  of  the  said  catalogue  and  inven- 
tory respectively,  shall  be  made  and  signed  by  the 
persons  taking  the  same  ret^pectively,  one  copy  of 
which  said  catalogue  and  inventory  respectively  shall 
be  delivered  to  my  eldest  son,  one  to  my  youngest 
son,  and  one  to  the  said  Sir  G.  C,  R,  M.,  J.  D./J.  C. 
J.  and  J.  F.s  or  one  of  them;  such  last-mentionedcopy 
of  the  said  catalogue  and  inventory  to  be  kept  ^ 
pre8er\'ed,  with  the  books,  papers,  and  receipts,  re- 

il*r€"mwcdMta  *^^'"g  ^^  ^^^  ^^^^  estate  as  aforesaid:  and  I  direct  that 
•uch  inveotory  ||o  articles  whatever  be  removed  from  my  said  house 
S?uSt*!Slid«,  wntiltsuch  catalogue  and  inventory  shall  be  taken  and 
To  his  wife  »ii    signed.  I  bequeath  to  my  dear  wife  all  the  funiiture 

Aehou«T''  in  the  house  at ;   I  give  and  bequeath  all 

my  howes,  and  other  cattle,  and  other  mv  live  stock, 

^\^Sr^^  and  all  my  farming  and  gardening  implements  and 
ing  ftocictohu  utensils,  andalso  all  •  ities,  liquors,  stores,  and  pro- 

•oiuteiyiwnic  u  visions,  in  or  about  my  house  at ,  aforesaid, 

to  his  wines  and  to  my  said  cldcst  son,  absolutely;  I  give  to  my 
^2^"*  daughter  L.  the  whole  of  the  furniture  belonging  to 
Tc other  chii.     g^j  coffimonly  used  in  her  apartments  in 

drrn  the  lurm-     -  -        ■'  *    n  ,        i  l«#i. 

ture  u  their  housc,  ai  d  to  my  youngcr  son  all  my  books,  pwt^/ 
'^ttSenti.       china,  pictures,  linen,  household  goods  and  fiirniture, 

in  the  chambers  he  now  resides  in  or  may  reside  in, 
or  occupy  at  the  time  of  my  decease,  and  also[variou? 
specific  bequests^. 


/' 
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This  is  the  last  will  and  testament  of  me^  J..S.  of 

T.  in  the  county  of  ,  Esquire: — ^First,  I  ' 

will  and  direct,  that  in  ca^e  I  shall  die  within  the  • 

distance  of  10  miles  from  S.  in  the  said  county  of 
■^  my  body  may  be  interred  in  the  parish 
church  there  (where  my  late  wife  A.  S.  lies  buried) 
in  a  decent  but  very  plain  manner,  at  the  discretion 
of  my  executors  hereinafter  named  (who,  in  czAe  of 
any  occurrence  taking  place  to  prevent  my  bein;^ 
buried  at  the  place  above  mentioned,  may  direct 
my  interment  at  Kuch  other  place  a^  they  shall  judge 
most  proper)  the  expences  attending  which  inter- 
ment, and  also  all  my  just  debts,  and  the  expences 
of  proving  this  will,  and  also  the  legacies  hereinafter 
by  me  given,  I  do  direct  my  executors  to  pay  and 
discharge  as  soon  as  conveniently  ^ay  be  after  my 
decease.     I  do  hereby  constitute  and  appoint  A.  3. 

of ,  C.  D.  of ,  and  E.  R  of 

,  to  be  the  executors  of  this  my  will ;   and,  in 

the  first  place,  I  give  and  bequeath  to  them  the  said  Bcqunthstcer- 

A.  B,  C.  D.,  and  ]^.  F.,  as  such  my  executors,  the  [Jj^^Tn'thc^  ^ 

capital  stock  or  sum  of  SOOO/.  five  per  cent,  annui-  iicfunlktohit 

ties»  or  so  muc^  of  such  other  stock  standing  in  my 

name  at  the  time  of  my  decease  as  will  be  sufficient 

to  produce  the  annual  sum  of  400/.  and  in  case  I 

shall  not  at  the  time  of  my  decease  have  sufficient 

stock  standing  in  my  name  to  produce  that  sum  an-* 

nually,  then  I  give  and  bequeath  to  my  said  executors 

so  much  money  as  will  be  sufficient  to  purchase  so 

much  stock  in  one  other  of  the  parliamentary  funds 

of  Great  Britain  (according  to  the  then  currtot  price 

thereof)  as  will  produce  such  annual  sum,  (which 

Btock  I  do  hereby  direct  my  executors  to  purchase 

accordingly)  upon  trust,  that  they  my  said  execu- 


exeCttCortt 
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^•^^*ili^  tow  do  and  shall  cause  the  said  stock  tor  be  transferred 
their  own  into  their  own  names,  jointly  with  the  trustees  or 
■^v  ^^^^  trustee  under  the  settlement  or  contract  made  on 
«rtbctniiices&  my  marriage  With  my  present  wife  J.  S. ;  and  do  and 

««*Jtid«"mtde  ®^^^^  P^  ^^^  interest  or  dividends  arising  from  sucK 
en  the  tctutor*8  stock  to  nl^  Said  Vifc  (whcu  and  as  {he  same  shall 

T^^Ae  <i-  ^™  ^™^  *^  ^^  ^^^  *"^  ^^  recdved  )  during  hef 
▼idendf  to  bit  Mt,  fot  hift  ovftk  usc  and  b^Arefit ;  and  f^om  and  after 
^d^^*  Ae  dece«e  of  my  said  wffe  J.  S.  fny  will  is  and  I  dcr 
^ath  the  ptin.  htfeby  ditect,  that  the  stock  Kereinbefore  by  me 
^b!^^'^  giv^n  or ,  directedi  to  bfe  purchased  for  her  benefit 
«^^J^««««**  shdl  sink  into  4nd  become  ^art  of  my  residuary 
ffsMutry estate  ^^^^^  ^^^  ^^^t  go  and  be*  applied  acc6rd]ng  to  the 

disposition^  hereinafter  by  me  m^e  of  the  same^ 
that  i^e  wi     Provided  and  I  do  hercfby  expressly  detlarc  my  will 
wife  thau  b?  tiT  to  bej  that  the  provision  made  by  this  my  will  for 
iicu«Ckerdbwcr.  my  ^aid  wife  J.  S.  is  by  me  intended  to,  be,  and  to- 
be  accepted  t>y  her;  in  tieu  and  ifi  full  satisfaction 
and  rccompence  of  all  such  benefit  of  provision,  as 
I  have  by  such  miitiige  sefflemenf  ot  contract  pro-* 
tided  or  made,  or  covenanted,  agreed,  or  contracted 
16  provide,  or  make  for  her,  either  by  way  of  annuity 
Testator thett     Or  othtfwise  howsocver;  also  I  give  and  bequeath  to 

mon^y  of  Great  fifitam,  upon  trust,  that  they  my 
said  executors,  6r  the  survivors  or  survivor  of  them, 
or  the  e^ecut6rs  or  administrators  of  i^ich  ^rvivor, 
do  and  shall,  with  sdl  convenient  s^eed,  place  out 
>oinTeitthe     and  luvest  the  same  sum  and  <very  part  thereof  in 

^^  *?n  th^ir  *^*'  ^^  ^^^  ^^^  names  dv  name  in  (he  public  stock* 
Biiw,  or  on  or  funds  of  Great  Britain^  or  on-  real  or  government 
teal  secttritiet.    gecuritics  in  England,  at  interest,  and  do  and  shalf 

stand  and  be  possessed  of  and  interested  in  such 
last-mentioned  stocks,  funds,  or  (securities,  uj>on  the 
several  trusts,  and  to  and  for  the  several  ends,  in- 
tents.and  purposes,  and  with,  under  and  subject  to  the* 
several  powers-  and  provisoes  hereinafter  expressed 
and  declared  of  and  concerning  the  safhe,  that  is  fd 
say*  upon  trust,  that  thev  my  said  exeCufors  and 

i 


A  IVitl  disposing  only  ofpersdfiat  Profertt/^  8^ 

ftrustee;^,  or  the  trustees  or  trustee  for  the  fioie  bein^^ 
do  and  shall  transfer,  assign,  and  pay  the  said  l^st*  Totraufoaai 
mentioned  stocks,  funds,  and  securities  unto  all  and  uSt^^^n^^u 
every  the  child  and  children  of  mv  dMghter  Mary  ««*•»  &«.  *• 
Elizabeth  L.  (wife  of  J.  L.  C.  of  B.  'in  the  c6Uftty  of  t^S^tSi 

)  by  her  present  husband,  (other  than  and  JJlJJ^^ 

except  an  eldest  or  only  son  of  an  eldest  dattghter^  Jl^^Imat^tb^ 

entitled  for  the  time  being  to  the  estate  at  B.  afore-^  wdM.E.L. 

said,  which  is  entailed  on  the  eldest  child  of  their 

marriage )  at  such  age,  day,  or  time,  if  there  be  but 

one,  and  if  more  than  one,  then  at  such  reapectivcf 

)lges,  days,  or  times,  and  in  such  parts,  shares,  and 

proportions,  and  subject  to  stich  conditions,  restrict 

tions,  and  limitations  over  (such  limitations  over  to 

be  for  the  benefit  of  some  or  one  of  the'  said  chil« 

dren )  as  my  said  daughter  M.  E.  L.  at  any  time  or 

times  during  her  life,  by  any  deed  or  deeds^  writing 

or  writings,  with  or  without  power  of  revocation,  to 

be  sealed  and  delivered  In  the  presence  of  and  at* 

tested  by  two  or  more  credible  witnesses,  or  by  her 

Idsc  will  and  testament  in  writings  or  any  writing  in 

the  nature  of  or  purporting  to  be  her  last  will  and 

te5)tament,  or  any  codicil  or  codicils  thereto^  to  be 

signed  and  published  in  the  presence  of  and  attested 

by  two  or  more  credible  witnesses,  (whether  she 

shall  be  covert  or  $oIe,  and  notwithstanding  any  co* 

verture  she  may  be  under)  direct  or  appoint;  and  Ana  is  dc&nk 

in  default  of  such  direction  or  appointment,  then  jj^jj^*"^; 

upon  tnist,  that  they  my  siiid  executors  and  trustees,  SroTMiwV 

^yr  the  survivors  or  survivor  of  them^  or  the  executors  J^**^**^ 

or  administrators  of  such  survivor,  do  and  shall    ^ 

transfer  the  said  stocks,    funds,    or   securities   to 

such    child,  if  there   shall  be  but  one,  and  the 

same  shall  be  a  daughter,  on  her  attainment  to  the 

age  of  SI  years,  or  day  of  marriage,  provided  the 

same  is  entered  into  with  the  consent  of  my  said 

daughter  M.  £•  L.,   or  if  a  son,  upon  his  attain* 

ment  to  the  age  of  21  years;  and  if  there  shall  be 

more  such  children  than  oue,  then  my  will  is  that 

the  same  stocks,  funds,  and  securities,  in  default  of 
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duch  direction  or  appointment  »  aforesaid,  be 
equally  divided  between  or  among  them^  share  and 
share  alike;  the  share  or  shares  of  such  of  them  as 
shall  be  a  daughter  or  daughters  to  be  transferred  to 
her  or  them  respectively,  on  her  or  their  attaining 
her  or  their  age  or  respective  ages  of  2  i  years,  or 
on  the  day  or  respective  days  of  her  or  their  mar- 
riage, which  shall  first  happen,  (provided  such  mar* 
riage  shall  be  had  with  the  consent  *  of  my  said 
daughter  M.  E.  L. ) ;  and  the  share  or  shares  of  such 
of  them  as  shall  be  a  son  or  sons  to  become  vested 
in  him  or  them  respectively,  on  his  or  their  attaining 
Tlut  any  ap-  his  or  their  age  or  respective  ages  of  21  years.  Pro- 
poimmcmof     vided  nevertheless,  and  I  do  hereby  declare,  that 

part  thsll  ftand       -  .^  ',  ,_  •^•iti* 

good;  but  in  the  appointment  to  be  made  by  my  said  daughter 
^imillent?'**  M.  E.  L.  of  any  such  portion  or  portions  as  aforesaid, 
thoiewhoireW  pursuant  to  the  power  hjereinbefore  given  to  her, 
^^h!*ul  sl*^"  ^^^  t®  invalidated  or  prejildiced  by  any  omis- 
thercft,  until  sion  or  default  of  her  appointment  of  the  residue  of 
l^uth^Ae  Sttc'^  portions,  under  or  by  virtue  of  any  such  direc- 
wiappobtcd  re.  tion  or  appointment  made  pursuant  to  the  same 
mii^*thTir  power,  but  that  any  such  child  or  children  who  shall 
shares  equal      bc  benefited  by  any  such  partial  appointment  shall 

have  or  be  entitled  to  no  further  or  other  share  of  or 
in  the  imappointed  residue  of  the  said  stocks,  funtls, 
and  securities,  until  every  other  child  shall  have  re- 
ceived so  much  of  such  unappointed  residue  as  will 
make  his  or  her  share  or  portion  equal  if  not  othe^ 
wise  so,  to  that  of  the  child  so  taking  under  such 
direction  or  appointment  as  aforesaid.  Provided 
and  I  do  hereby  declare,  that  if  any  suchr  child  or 
^  children,  being  a  son  or  sons,  shall,  depart  this  life 

before  he  or  they  shall  attain  his  age  or  their  respec- 
tive ages  of  21  years  (without  leaving  lawful  issue 
of  his'or  their  body  or  bodies)  or  being  a  daughter 
or  daughters,  shall  depart  this  life  before  she  or  they 
shall  attain  her  age  or  their  respective  ages  of  21  Jf^ 
0r  be  manied,  then  and  in  default  of  any  such  direc* 

*  Sec  Note  in  page  527. 
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tion  or  appointment  as  aforesaid,  the  share  or  shares 
of  hini>her>or  them  so  dying,  of  and  in  the  said  stocks, 
funds,  and  securities,  shall  go  dnd  accrue  to  the 
survivors  or  survivor,   or  others  or  other  of  such 
children,  and  be  equally  divided  between  or  among 
them,  if  more  than  one,  share  and  share  alike,  and 
be  transferible  at  such  ages,  days,  and  times  as  his, 
her,  and  their  original  portion  or  portions  shall,  by 
virtue  of  this  my  will,  become  transferible  as  afore- 
said: and  that  in  case  of  the  death  of  any  other  of  the 
9aid  children  (without  having  lawful  issue  before 
such  accruing  or  surviving  shar^  or  shares  shall  be* 
come  vested  as  aforesaid )  then  every  such  accruing 
or  surviving  share  or  shares  shall  again  become  sub- 
ject and  liable  to  such  further  right,  chance,  con- 
tingency, or  condition  of  accruer  or  survivorship,  as 
hereinbefore  is  declared  touching  the  original  por- 
tion or  portions.    Provided  nevertheless,  and  I  do  in  ewe  of  wy 
hereby  expressly  declare,   that  in  case  any  «uch  dyingaftdietViaj 
child  or  children  shall  have  left  issue  of  his  or  their  l^^d^eshlM 
body  or  bodies  lawfully  begotten,  then  my  will  is  y^i^arrespcc. 
that  such  issue  shall  have  and  be  entitled  to  such  thV^mTa^a^ 
share  or  shares  of  and  in  the  said  stocks,  funds,  and  ^^^^^* 
securities  as  his,  her,  or  their  deceased  parent  or  ntpccc  to  the 
parents  Would  have  had  and  been  entitled  to  under  ^J^J^**^ 
fhis  my  will,  if  living,  (such  share  or  shares  to  be 
transferred  to  sdch  issue  at  such  age  or  time  as 
hereinbefore  declared  with  respect  to  the  transfer  of 
their  parents*  shares).    And  upon  further  trust,  that  The  interest  of 
they  my  said  executors  and  trustees,  or  trustee  for  jJ^^'^Sr*'^* 
the  time  being,  do  and  shall  pay  and  apply  the  di-  pikdinMti^ 
Vidends,  interest,  and  proceeds  of  the  share  or  shares  ""**' 
of  such  of  the  said  children  as  shall  not  have  acquired 
a  vested  interest  in  the  share  or  shares  hereinbefore  ^ 

provided  or  intended  for  him,  her,  or  them,  for  or 
towards  his,  her,  or  their  maintenance  and  education 
respectively,  until  the  same  respectively  shall  be- 
come transferible,  until  which  period  it  is  my  will 
chat  my  said  daughter  M.  £.  L.  shall  (if  she  shall  so 
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Thit  the  dauch-  long  livc )  hflTc  and  be  entrusted  with  the  maintft* 
•dulation'tnd  nancc,  education,  and  conduct  of  her  said  children, 
maintenamrc  of  and  shall  rcceive  from  my  said  trustees  or  trustee 
'"**  such  dividends,  interest,  and  proceeds,  for  the  pur- 
pose of  enabling  her  to  undertake,  carry  on,  and 
The  said  mm  of  defray  the  expences  of  the  same.  Provided,  and  my 
^^^'^V^^A  ^^'^  ^^*  ^^^  ^  ^^  hereby  expressly  declare,  that  the 
Jtitfiictioii  of  said  sum  of  5000/.  hereinbefore  given  and  directed 
the  like  sum^f   ^q  }q^  i^y  ^„||  fQ^  the  benefit  of  the  younger  children 

by  bond,  to  be  of  my  Said  daughter  M.  E.  L.  by  the  said  J.  L.  C. 
CLVof^^his*"*"  ^^^  present  husband*  is  by  me  meant  and  intended, 
daughter  on  the  and  shall  accordingly  be  considered  and  be  accepted, 
marriage.  ^^^  taken,  as  and  in  lieu  and  full  satisfaction  and 

recompence  of  the  sum  of  5000/.  which  by  a  bond 

executed  by  me  previous  to  the  marriage  of  my  said 

daughter  with  her  said  husband,  I  have  secured  to  be 

Which  said  tntr  paid  for  the  benefit  of  such  younger  children,  ac- 

r!age  portion     cordinff  to  his  appointment,  which  appointment,  bv 

cannotnowbe  ^  r  ^u  *   1  •     i.      T*         r  A.  -j   t    t     ri 

piid  to  the  hua-  reason  of  the  mental  imbecility  of  the  said  J.  L.  C. 
rfhtimwS""*  cannot  now  be  made  in  a  proper,  reasonable,  and 
imbccUity.  effectual  manner.'  And  therefore  my  will  fiirther  is, 
lach^wtio/'*'  and  I  do  hereby  accordingly  direct  and  declare,  that 
thaiibeiettip  in  case  any  claim  or  demand  shall  be  made,  ajid  any 
the  trortettfire  proceedings  at  law  or  in  equity  shall  be  commenced  or 
toMsistiC)  and  instituted,  either  by  the  said  J,  L,  C.  or  by  any  other 
peiKMoJtof'the  person  or  persons,  in  his  name,  or  on  his  account 
residuary  estate.  Qf  behalf,  or  claiming  by,  from,  through,  or  under,  or 

in  trust  for  him»  upon  or  in  respect  of  the  said 
bond,  or  the  said  sum  of  5000/.  thereby  secured,  or 
any  part  thereof,  or  any  interest  to  arise  therefrom, 
my  said  executors  and  trustees,  or  the  trustees  or  trus- 
tee for  the  time  being,  shall  forthwith  apply  to  the 
High  Court  of  Chancery  for  redress  against  such  claim 
and  demand,  or  adopt  such  proceedings  as  they' 
shall  be  advised  to  pursue  by  their  counsel  for  re- 
sisting the  same;  the  expences  of  obtaining  which 
opinion  of  counsel,  and  of  such  application  to  the 
said  court,  and  of  all  such  other  proceedings  al»  shall 
be  advised  and  adopted  as  necessary  to  resist  such 
claim,  I  do  hereby  empo^vcr  and  direct  my  said 
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Executors  and  trustees,  or  the  trusted  or  tnifltee  fbr    • 
the  tiiTie  being,  to  pay  and  discharge  out  6X  my  re- 
siduary personal  estate.     And  nriy  will  further  is,  and  And  if  toy  body 
1  do  hereby  exptesly  brder,  that  in  case  any  ojer-  ^cUim^"^ii 
son  or  persons,  fox*  whohi  or  tot  whose  benent  a  the  bond,  this 
provision  is  hereby  made,  or  intended  to  be  mude,  ^^^   ** 
Shall  make  or  prbsecute  any  claini  ot  demand  for  or 
in  respect  of  the  said  bond,  or  the  said  sum  of 
5000/.  or  any  part  thereof^  then  and  from  ihence- 
fdrth  su6h  persoft  pr  persons  shall  be  utterly  ex- 
cluded and  debarred  from  all  benefit  or  provision 
under  or  by  virtue  of  this  fhy  will,  or  of  the  disposi- 
tions therein  contained.     Provided  also,  and  my  will 
is,  and  I  do  hereby  farther  direct,  that  in  case  all 
'and  every  the  child  and  children  of  my  said  daugh- 
ter M.  E.  L.  by  the  said  J.  L.  C.  her  present  hus* 
"band,  (o(^er  than  and  except  an  eldest  or  only  son, 
and  an  eldest  or  only  daujjhter,  entitled  for  the  time 
"being  to  the  said  estate  at  B,  afbresaid)  who  being 
"sons,  shall  depaft  this,  life  under  the  age  of  21  yeari?^ 
xvithout  leaving  lawful  issue  of  their  or  any  of  their 
bodies,    or  being  daughters,  fiHalL  depart  this  life 
\inder  that  age  and  without  having  been  married,  then 
they  ray  said  executors  and  trustee^?,  or  the  trustees 
or  trustee  fof  the  time  beinj^,  shall  stand  possessed 
of  and  interested  in  the  said  stocky  funds,  and  se- 
curities, or  so  miich  thereof  as  shall  remain  unap- 
pointed  or  aridisposed  of  as  aforesaid,  in  trust  for, 

&CC. 

And  I  do  hereby  also  give  and  bequeath  to  the  testator  devised 
said  A.  &,  C.  D.,  and  £.  F.,  their  executors,  admi-  8oo/.  capital 
nistrators,  and  assigns  the  capital  stock  or  sum  of  Te^Mo^p^iySr 
800/.  like  five  per  cent,  annuities,  or  so  much  of  ^^^^^'^^^'^'o**)* 
such  other  stock  standing  in  my  name  at  the  time  of  Lu'St^  ^umS 
my  decease,  as  will  be  sufficient  to  produce  the  an-  ^«^«*»>Wcomein- 
nual  sum  of  40/.;  and  in  case  I  shall  not  at  the  lime  the  est«e  MttM 
of  my  decea-^e  have  sufficient  stock  standing  in  my  "P«^»Jj»»n»  ^y 
name  to  produce  that  sum,  thert  I  give  and  bequeath  b  ^  interim; 
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•Mwhoiht  ^  to  my  mid  executors  and  trustee^,  to  mudi  money 
t^iS^^iZt  ^  ^'1  ^  sufficient  to  purchase  as  much  stock  ( ac- 
•e«M  cMace.  «r  cording  to  Ac  then  current  price  thereof)  as  will 
^v£SmVt  produce  such  annual  sum^  upon  trust  that  they  ray 
£!!iuIiSj  ^^^  executors  and  trustees,  or  the  trustees  or  trustee 
to  auk  iaiodie  fof  the  time  being,  do  and  shall  cause  the  same  to  be 
»«•»*»«►  transferred  into  their  or  his  own  name  or  names^  and 

do  and  shall,  until  my  grandson  J.  h.  die  eldest  son 
of  my  daughter  M.  £.  L.  shall  come  into  possession 
of  the  estate  at  B.  aforesaid,  (so  entailed  on  the 
eldest  child  of  the  marriage  of  my  said  daughter  and 
her  present  husband,,  as  hereinbefore  mentioned) 
pay  the  interest  or  dividends,  arising  from  the  said 
stock,  unto  my  said  grandson  J.  L.  and  his  assigns, 
and  authorize  and  empower  him  and  them  to  receive 
the  same  to  and  for  his  own  use  and  benefit.  Pro- 
vided, and  my  will  is,  and  I  hereby  direct,  that  from 
and  after  the  decease  of  my  son-in-law  the  aforesaid 
J.  L.  C.  whereby  my  said  grandson  J.  L.  will  come 
into  possession  of  the  said  estate  at  B.  aforesaid^  or 
be  entitled  to  the  receipt  of  the  rents,  issues,  and 
profits  thereof^  or  in  case  my  said  grandson  shall  de* 
part  this  life  in  the  life-time  of  his  said  father,  then 
from  and  after  his  decease,  whichever  shall  first 
happen,  >  the  stock  hereinbefore  by  me  given,  or  di- 
rected to  be  purchased,  for  the  benefit  of  my  said 
grandson,  shall  sink  into  and  becpme  part  of  the  re* 
sidue  of  my  penonal  estate,  and  shill  go  and  be  ap* 
plied  according  to  the  dispositions  thereof  hereinafter 
,  ,^.  ,  contained.  And  I  do  hereby  give  and  bequeath  to 
tt:^l  each  of  my  giand-<bught<^  S.  and  M.  (over  and 
gnnMiughttru  above  their  share  in,  the  said  stons  of  5000/.  as  two 

of  the  younger  children  of  my  said  daughter  M.  £.  L 
by  the  said  J.  L.  C.  her  present  husband^  and  over 
and  besides  such  other  shares  and  benefit  as  they  le^ 
spectively  shall  have  or  take  under  this  my  will)  the 
sum  of  1000/.  of  lawful  money  of  Great  Britaiii,-to 
be  an  interest  vested  in  them  respectivdy,  on  their 
respectively  attaining  the  age  of  81  yesas,  or  cm 
their  respective  days  of  marriage  with  such  consent 
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as  hereinbefore  mentioned,  which  shall  first  happen^ 
nevertheless  the  actual  payment  thereof  shall  be 
postponed  until  after  the  decease  of  my  said  daugh- 
ter M.  E.  L.  (who  during  her  life  shall  have  and  be 
entitled  to  the  interest  and  produce  thereof).  Pro- 
vided^ and  I  do  hereby  declare^  that  in  case  either 
of  my  said  grand-daughters  S.  and  M.  shall  depart 
this  life  before  she  shall  attain  her  age  of  21  yean^ 
or  be  married,  then  the  sum  of  1000/.  hereinbefore 
^ven  to  her,  (in  the  event  of  her  attaining  sijch 
age  or  being  married)  shall  go  and  be  paid  to  the 
survivor  of  my  said  two  grand-daughters,  to  become 
vested  and  payable  as  hereinbefore  is  mentioned 
in  respect  to  her  original  share. 

And  in  case  both  my,  said  grand-daughters  S.  and 
M.  shall  depart  this  life  under  the  age  of  21  years,     * 
and  without  having,  been   married,   then  the  said 
two  several  sums  of  1000/.  (hereinbefore  given  to 
them  in  the  event  of  their  attaining  such  age,  or 
being  married  as  aforesaid)  shall  sink  into  and  be- 
come part  of  my  residuary  personal  estate,  and  shall 
go  and  be  applied  according  to  the  dispositions 
thereof  contained.    And  I  do  hereby  give  and  be-  OivMi^oo^t» 
queath  to  my  said  executors  and  trustees  the  like  ^"^I^^L^ 
sum  of  lUtiO/.  of  like  lawful  money,  upon  trust,  thefuodiiiitiieir 
that  they  my  said  executors  and  trustees,  or  the  trus-  ^^J^^ 
tees  or  trustee  for  the  time  being,  do  and  shall  lay  ▼ideodfiainiL 
out  and  invest  the  fame  in  their  or  his  own  names  SSfJ^ma** 
or  name,  or  in  or  upon  government  or  real  securi-  no*' 
ties  in  England,  at  interest;  and-do  and  shall  during 
the  minority  of  my  natural  son  J.  S.  now  aged  13 

years  or  thereabouts,  bom  at ,  on  the  2Sd 

day  of  October,  1789,  now  at  school  at  — — , 
pay,  apply,  and  dispose  of  the  dividends,  interest, 
or  proceeds  of  the  said  last-mentioned  stocks,  funds, 
and  securities  for  and  towards  his  maintenance  and 
education,  and  in  providing  clothes  and  other  ne- 
cessaries for  him,  in  such  way  as  my  said  trustees  or 
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Andwbenhe  tfustec  shall  think  advisable:  and  upon  further  trost. 
toII^°th?^cSc  ^^^^  >vhen  and  so  soon  as  my  said  natural  son  J.  S. 
to  him  for  hi.     shall  have  attained  the  full  a«  pf  21  years,  then  that 

my  said  ^\ecutors  and  trustees,  or  the  trustees  oi* 

Uxp'^te  for  the  time  being,  do  and  shall  transfer  and 

assign  the  said  stocks,    funds,   and  securities  unto 

my  said  natural  son,    to  and  for  YAa  o\vn  use  ^nd 

iri»*a  liberty  to  benefit.     Provided  nevertheless,    and  I  do  hereby 

tSm  «'«TIP    declare,  that  it  shall  and  may  be  lawful  to  and  for 

prentice  foe,  or   my  ,said  executors  and  trustees,  or  th^  trustees  or 

«j>  cms  htm    jj.„g^^^  for  the  time  being,  to  raise  by  and  out  of- 

the  said  stocks,  funds,   and  securities^  upon  which 

the  said  sum  of  KXK)/.  shall  be  so  invested,    any 

sum    or   sums   of  money,   not  exceeding  in   the, 

whole  the  sum  of /.  for  the  purpose  of  placing 

out  my  said  natural  son  J.  S.  apprentice,  or  other4 
wise  for  preferring  or  advancing  him  in  or  to  any 
profession,  business,  or  employment,  and  to  pay, 
apply,  and  dispose  of  the  money  so  to  be  raised 
fx)r  any  of  those  purposes  accordingly,  in  such  way 
and    manner  as  they   or  he  shall  judge  most  ad-» 

Vo  art  of  such  ^  **^b'?  ^^^^  ^^^  benefit.  (Provided  nevertheless, 
sumrficc43/.  and  I  do  hereby  expressly  declare,  that  no' deduct 
wytr*^*bnu  ^^^"  ^^  abatement  shall  be  made  out  of  the  said' 
WjDg.atiena-  sum  of  100()/.  for  or  on  account  of  any  bills  that 
Ih^Ltrs^i.^^'    may,  at   the   time  of  my   decease,    be  due  or  be 

accruing,  for  or  in  respect  of  the  maintenance, 
education,  or  clothing  of  my  said  natural  son  J.  S.;* 
•  but  that  such  bills  shall  be  defrayed',  with  tW 
rest  of  my  debts  out  of  my  residuary  personal 
estate,  before  any  division  thereof  shall  be 'made.)* 

If  tiy«  sun  rfit  Provided,  and  my  will  is,  and  \  dp  hereby  declare, 
wantrd,tosink   that  iu  case  my  said  natural  son  J.  S.  shall  depart 

years,  then  the  said  sum  of  1000/.  hereinbefore 
given  and  directed  to  be  laid  out  for  his  benefit,  or 
the  stocks,  funds,  or  securities  wherein  or  upon 
wliirh  the  same  shall  then  be  invested,  or  so  mucl^ 

I 
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thereof  as  shall  not  have  been  applied  or  disposed  of 
for  the  advancement  or  preferment  of  my  said  natu- 
ral   son,    according   to   the   authority  hereinbefore 
contamed  and  given  for  that  purpose,  shall  sink  into 
and  become  part  of  my  residuary  personal   estate,  . 
and  shall  accordingly  be  applied  upon  the   trusts 
hereinafter  by  me  directed   concerning  the  same. 
And  I  do  hereby  give  and  bequeath  to  my  said  ^^**«**i,bfuiw 
wife  J.   S.    for  her  own  use  and  benefit,  all  my  niture, pUtc, 
houset^old  furniture,  plate,  linen,  china,  liquors,  pro-  iincn»chma,u- 
visions,   and  other  household   goods  and   furniture 
that  may  be  in  and  about  my  dwelling-house  at  the 
time  of  my  decease,  save  and  except  all  books,  pa-  Suchbookimd 
pers,  and  manuscripts;  it  being  my  will  and  desire,  C^"cMi^*?or 
and  I  do  hereby  direct,  that  such  of  the  said  books  «cttiing  or  em- 
and  papers;  as  shall  be  necessary  for  settling  or  elu-  ftin^,' "o  hu  exe- 
cidating  my  affairs  or  concerns,  shall  be  delivered  to  "»*«^»- 
my  executor^!  hereinafter  mentioned,  and  that  such  Hm  ochcr  books 
pi  the  same  books,  papers,  and  manuscripts  as  snail  his  daughter. 
not  be  necessary  for  that  purpose,  shall  be  delivered 
to  my  said  daughter  M.  E.  L.  to  be  preserved  or  de- 
stroyed, or  othcEvi.^e  disposed  of,  as  she  shall  think 
fit.    Also  I  give  and  bequeath  to  my  said  present  wife  «»/.  to  his 
I  S.  the  sum  of  200/.  for  the  purpose  of  providing  t^  ^'"'*"™' 
mourning  for  herself  and  children ;  and  also  the  sum  a<y.  for  his  scr- 
pf  20/,  for  mourning  to  her  servants  :  also  I  give  to^*""'"*^'^'"^- 
my  said  wife  five  gummas  for  a  ring  for  herself,  and  J^^^^^^''^ 
7/.  iP*.  for  six  mourning-rings,  of  twenty-five  shil-  ring,  and  a  sum 
lings  ^ach,  for  any  six  persons  she  may  think  proper  fricS's.""^^^ 
to  give  \\\^n\  to :  also  I  give  ta  my  aforesaid  grand-  other  spccift 
son  J.  L.  my  diamond  ring,  and  to  my  grandson  H"<=*^ 
\V.  L.  (second  son  pf  my  said  daughter,  M.  E.  L.)  / 

at  such  other  son  of  my  said  daughter  as  at  the 
timp  of  my  decejyje  sh^Il  be  the  second  son  in 
seniority,  my  gold  watgh,  or  in  case  my  said  watch 
shall  be  worn  out,  lo$t,  or  destroyed,  30/.  in  lieu 
thereof:  and  I  give  to  my  aforesaid  son-in-law 
J.  L  C.  one  guinea,  to  be  paid  to  him  at  my  death. 
I  give  to  each  of  iny  said  executors  hereinbefore  by 
|ne   appointed  twenty   gijineas,  for  their  ca^e  an<|^ 
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trouble  in  the  execution  of  this  my  will ;  and  also  a 
ring    of  the  value  of  twenty-five  shillings :    also 
I  give  to  my  servant,    S.   (for  her  care  and    at- 
tention to  me,)  twenty  guineas,  to  be  paid  to  her 
within  one  month  next  after  my   decease.     And 
as  to   all  the  rest,  residue,  and  remainder  of  my 
personal  estate  and  effects,  whatsoever  ^and  whereso- 
ever, whereof  or  whereto,  I  or  any  person  or  persons 
in  trust  for  me,  shall  at  the  time  of  my  decease  be 
possessed  or  entitled,  (and  not  hereinbefore  by  me 
otherwise  disposed  of, )  and  whereof  I  have  power 
to  dispose  by  will,  I  do  hereby  give  and  bequeath 
the  same  unto  my  said  executors,  upon  trust,  that  they 
the  said  A.  B.  C.  D.  and  E.  F.  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  admfaiistrators 
of  such  survivor,  do  and  shall,  with  all  convenient 
speed,  collect,  get  in,  and  receive  such  part  thereof 
as  shall  consist  of  money,  or  securities  for  money, 
and  do  and  shall  convert  into  money  such  part 
thereof  as  shall  not  consist  of  money,  or  securities 
for  money,  and  lay  out  and  invest  the  t^ame*  and 
every   part  thereof,  in   their  or  his  own  names  or 
name,  in  the  parliamentary  stocks  or  Tunds  of  Great 
Britain,   or  on    real   or  government   securities   in 
England,  at  interest;  and  do  and  shall  stand  and 
be  possessed  of,  and  interested  in,  all  such  stocks, 
funds,  or  securities,  upon  the  several  trusts,  and  to 
and  for  the  several  ends,  intents,  and  purposes,  and 
with,  under,  and  subject  to  the  several  powers  and 
provisos  hereinafter  expressed  and  declared^  of  and 
concerning  the  same,   that  is  to  say,  upon  trust, 
that  they  my  said  executors  or  trustees,  or  the  trus- 
tees or  trustee,   for  the  time  being,  do  and  shall, 
during  the  natural  life  of  my  said  daughter  M.  £.  L 
pay  the  dividends,  interests,  and  proceeds  of  the 
said  lastmentioned  stocks,  funds,  and  securities,  unto 
such  person  or  persons  only,  and  for  such  intents  and 
purposes  only,  as  my  said  daughter  M.  E.  L.  shall,  by 
any  writing  or  writings  under  her  hand,  from  time 
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to  time^  notwithstanding  her  present  or  any  future 
coverture^  direct  or  appoint,  and  in  default  of  such 
direction  or  appointment,  do  and  shall  pay  the  same, 
or  so  much  thereof  as  she  shall  or  may  from  time 
to  time  happen  to  make  no  direction  or  appoint- 
ment of  into  the  proper  hands  of  my  said  daugh-  And  '^^^^^ 
ter  M.  £.  L.  for  her  scle  and  separate  use  and  benefit,  uit?^e  Dtop»* 
exclusively  of  tl^e  present  or  any  future  husband,  who  ^i'^^JL 
shall  not  intermeddle  therewith,  nor  shall  the  same  oi^  her  901^11111 
any  part  thereof  be  subject  or  liable  to  the  power,  "«i««««  ^^ 
controul,  debts  or  engagements  t)f  any  such  hus- 
band, but  the  receipts  of  my  said  daughter  M.  B.  L; 
and  of  such  person  or  persons  as  she  shall  or  may 
from  time  to  time  direct  or  appoint  to  receive  the 
same^  shall,  notwithstanding  her  present  or  any  fu- 
ture coverture,  be  good  and  effectual  releases  and  dis- 
charges for  the  same,  or  so  much  thereof  as  in  such 
receipts  shall  be  expressed  or  acknowledged  to  have 
been  received.     Provided  nevertheless,  and  my  will  proviso  that  his 
is,  and  I  do  hereby  expressly  declare,  that  my  said  ^^^^  ^ 
daughter  M.  £«L.   shall   not  have  power  to   sell,  or  anticipated 
assign,  mortgage,  or  otherwise  incumber  the  said  ^^^  <^v'^«dt. 
dividends,    interest,    and    proceeds,    or   any    part 
thereof,  by  anticipation,  whilst  in  the  hands  of  my 
said  tnistees  or  trustee ;   and  from  and  after  the  Power  for  the 
decease  of  my  said  daughter  M.  E.  L.  (or  in  her  life-  polI^S^^^" 
time^  if  she  shall  direct  the  same  by  any  deed  or  «ther  in  her 
writing  under  her  hand  and  seal  executed  in  the  g^^'dL 
presence  of,  and  attested  by,  credible  witnesses,)  <»««. 
upon  trust,  that  they  my  said  executors  and  trustees, 
or  the  trustees  or  trustee  for  the  time  being,  do  and 
shall  transfer,  assign,  and  pay  the  said  last-mentioned 
stocks^  funds,  and  securities  unto  all  and  every  the 
child  and  children  of  my   said   daughter  M.  E.  L., 
whether  by  her  present  or  any  after  taken  husband 
(other  than  and  except  an  eldest  or  only  son,  or 
anF  eldest  Slaughter,  entitled  for  the  time  being  to  the 
Estate  at  B    '     ■   >  aforesaid,)  according  to  the  ap- 
pointment by  deed  or  will,  in  like  manner  as  herein** 
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bfefore  declaredi.  with  respect  to  the  stocks^  fqiid0> 
securities  wherein  or  upon  which  the  said  sum  of 
500/.  (hereinbefore  given)  ^hall  be  invested,  and  in 
default  of  such  direction  or  appointment,  then  upoa 
trust,  that  they  my  s^id  executors  and  trustees,  of 
the  trustees  or  trustee  for  the  time  being  do  and 
sh^ll  transfer,  assign,  and  pay  the  $ame  stocks,  funds;, 
or  securities  unto  all  and  every  the  child  and  children 
of  my  said  daughter  M,  £.  L.  whether  by  her  present 
or  any  future  husband,  ( other  than  and  except  au 
eldest  or  only'  son  or  an  eldest  daughter  entitled  as 
aforesaid)  in  like  manner  s^nd  with  the  like  condition 
of  survivorship  and  power  of  maintenance  and  edn* 
cation  to  and  amongst  all  such  children,  and  subject 
to  all  such  powers,  provisos,  and  restrictions  as 
}iereinbefore  declared,  with  respect  to  the  stocks, 
funds,  or  securities,  wherein  or  upon  which  the  said 
sum  of  5000/.  shall  be  invested.  Provided  also,  and 
my  will  is,  and  I  do  hereby  further  direct,  that  in 
case  all  and  every  the  child  and  children  of  my  said 
daughter  M,  E.  L.  whether  by  her  present  or  any 
future  husband  (other  than  ^d  except  an  eldest  or 
only  son,  or  only  daughter,  entitled  for  the  time 
being  to  the  aforesaid  estate  at  B. )  sh^U  depart  this 
I|fe  before  their  said  shares  or  any  of  them  shall 
have  become  vested  according  to  the  directions  of 
this  my  will,  then  my  said  trustees  or  the  trustees 
or  trustee  for  the  time  being  shall  stand  possessed 
oij  and  interested  in,  all  and  every  the  stocks,  funds, 
and  securities,  wherein  or  upon  which  my  said  re-; 
sifluary  personal  estate,  or  any  part  thereof,  shall  be 
placed  out,  or  invested  (or  so  much  thereof  as  shall 
remain  unappojnfefl  o^  undisposed  of  as  lUbresaid,) 
in  trust,  &c.    - 


Pavrcr  for  the  Provided  always,  and  my  Vill  ii?,  find  I  do  hereby 
Urld  mnlpos^^  declare  that  it  may  be  lawful  to  and  for  my  said 
the seturiiicj.      trustces.  Of  the  trustees  or  tiustee  for  the  time  being, 

(Avith  the  consent  and  approbation  of  uiy  said  daughr. 
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•<er  M.  E.  L.  signified  in  writing  under  her  hand« 
if  living,  anvl  if  she  shall  be  then  dead^  then  of  the 
proper  authortfy  of  my  said  trustpes  or  trustee  for 
the  time  being,)  to  sell  and  transfer  all  or  any 
pf  th§  stocks,  funds,  or  securities,  wherein  or  upon 
>vhich  any  part  of  my  pro]perty  shall  be  placed  out 
or  invested,  in  pursuanpe  of  this  my  will  (but  not  # 

vrithoqt  the  consent  in  writing  of  my  said  wife  J.  S.  if 
Jiving,  in  case  anv  of  the  stocks^  funds,  or  securitiesj» 
desired  to  be  sold  or  transferred  shall  form  part  of  the 
security  or  provision  hereinbefore  provided  for  the 
benefit  of  my  said  wife  during  her  life)  and  to  lay 
ou|  and  invest  the  money  to  be  produced  by  or  from 
such  sale  or  transfer,  in  or  upon  any  other  of  the 
parliamentary  stocks  or  funds  of  Great  Britain,  or  on 
any  pther  real  securities  in  England,  at  interest,  and 
from  time  to  time  (with  the  like  consent  and  appro- 
.bation  as  aforesaid,)  to  vary,  alter,  and  transfer  all 
t$uch  stocks,  funds,  and  securities  for  other  of  the 
like  nature,  lyhen  and  sb  often  as  it  shall  be  de- 
sirable pr  convenient  so  to  do ;  and  that  they  my 
p?dd  trustees,  or  the  trustees  or  trustee  for  the  time 
being,  do  and  shall  stand  possessed  of,  an4  interested 
\r\,  all  such  new  or  other  stocks,  funds,  or  securities, 
jipon  such  and  the  same  trusts,  and  for  such  tind  the 
same  intents  and  purposes,  and  with,^upder,  ^nd  sub- 
ject to  such  and  the  same  powers,  provisos,  declara- 
tions, and  agreements  as  are  hereinbefore  declared  or 
(Contained,  concerning  the  stocks,  funds,  or  securities, 
from  the  sale  or  transfer  whereof  such  new  stocks, 
funds,  or  securities  respectively  shall  arise,  or  such  of 
them  as  shall  be  then  subsisting  or  capable  of  taking 
effect.     Provided  also,  and  my  will  further  is,  and  I  cuuses  for 
do  hereby  declare,  that  if  my  said  trustees,  or  cither  tee$,^a?dfor 
of  them,   or  any  of  their  respective  executors  or  5^"'  «f«*y  "* 
fidministrators,   or   any    future    trustee   or  trustees  **  ^"^'"^y- 
to  be  appointed  in  the  stead  or  place  of  them,  or 
any  of  them  as   hereinafter  is   mentioned,  or   any 
bf  their  respective  executors  or  administrators,  shalj 
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.  die^  or  be  desirous  of  being  discharged  from^  or  de- 
cline to  act>  or  become  incapable  of  actings  in  the  ex- 
ecution of  the  trusts  hereby  in  them  reposed,  or  any  of 
them,  then  and  in  such  case,  and  when  and  so  often 
as  the  same  shall  happen,  it  shall  and  may  be  lawful 
to  and  for  my  said  daughter  M.  E.  L.,  by  any  writing 
or  writings,  under  her  hand  and  seal,  (but  having  the 
consent  of  my  said  wife  J,  S.,  if  living)  to  nominate 
and  appoint  any  other  person  or  persons  to  be  a 
trustee  or  trustees  in  the  stead  and  place  of  the  trus- 
tee or  trustee^  so  dying,  or  desiring  to  be  discharged, 
or  declining  or  becoming  incapable  oF acting  as  afore- 
said, and  that  when  and  so  often  as  any  new  trustee 
or  trustees  shall  be  so  nominaited  or  appointed  as  afore- 
sdd,  all  the  trusts,  monies,  stocks,  funds,  securities, 
and  preniises,  which  shall  be  then  vested  in  the  trustee 
or  trustees  so  dying  or  desiring  to  be  discharged,  or 
declining,  or  becoming  incapable  of  acting  as  afore- 
•aid,  either  solely,  or  jointly  with  any  other  trustee 
or  trustees,  shall  be  thereupon  with  all  convenient 
•peed  assigned  and  transferred  in  such  sort  and  man- 
ner, and  so  as  that  the  same  shall  and  may  be  legally 
and  effectually  vested  in  the  surviving  or  continuing 
trustee  or  trustees  of  the  same  trust  monies^  stock, 
funds,   securities,  and  premises,  and  such  new  or 
other  trustee  or'  trustees,  or  if  there  shall  be  lio  con- 
tinuing trustee   of  the  same,    then  in   such  new 
trustees  only,  upon  the  same  trusts  and  for  the  same 
intents  and  purposes  as  are  hereinbefore  expressed 
and  declared  of  and  concerning  the  same  respec- 
tively, or  such  of  them  as  shall  be  then  subsisting 
or  capable  of  taking  effect ;   and  that  all  and  every 
5uch  new  tnistees  shall  and  may  in  all  things  act  and 
assist  in  the  management,  carrying  on,  and  executing 
of  the  several  trusts  herein  expressed  and  contained, 
as  fully  and  effectually  to  all  intents  and  purpose^  aj 
if  he  or  they  had  been  originally  appointed  in  and 
by  these  presents,  or  as  the  trustee  or  trustees,  in  ^ 
to  whose  place  he  or  they  shall  succeed,  might  hav« 
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done  if  living;  and  continuing  to  act  in  the  execution 
of  the  said  trusts^  And  I  do  appoint  my  said  execu- 
tors to  be  the  guardians  of  my  several  grand*childen, 
and  of  my  said  natural  son  J.  S.,  during  their  respec- 
tive minorities.  And  my  will  further  is,  and  I  do 
hereby  declare  and  direct  that  my  said  executors  and 
trustees^  and  such  new  trustees  as  may  be  appointed 
in  pursuance  of  the  power  hereinbefore  contained, 
and  each  of  them,  their  and  each  of  their  executors, 
administrators,  and  assigns,  shall  be  charged  and 
chargeable  only  with  and  for  so  much  of  the  said 
trust  monies,  and  premises  as  they  respectively  shall 
actually  receive;  and  that  one  of  them  shall  not  be 
answerable  or  accountable  for  the  others  or  other,  or 
for  the  acta,  receipts,  neglects,  or  defaults  of  the 
others  or  other  of  them,  but  each  of  them  only  for 
his  own  acts,  receipts,  neglects,  or  defaults;  nor  shall 
they,  or  any  of  them  be  answerable  or  accountable 
for  any  banker,  broker,  or  other  person  with  whom 
or  in  whose  hands  any  of  the  said  monies  may  be 
placed  for  safe  custody  or  otherwise,  in  the  execu- 
tion of  any  of  the  said  trusts,  nor  for  the  insufficiency 
or  deficiency  of  ainy  stocks,  funds,  ot  securities,  in  or 
upon  which  any  of  such  monies  may  be  invested,  in 
pursuance  of  and  in  conformity  to  this  my  will,  nor 
for  any  other  misfortune,  loss,  or  damage,  which  may 
happen  in  the  execution  of  the  aforesaid  trust,  or 
otherwise  in  relation  thereto,  unless  the  same  shall 
happen  by  or  through  their  own  wilful  defaults 
respectively.  And  also  that  they  my  said  trustees 
and  executors,  and  such  new  trustees  as  may  be  so 
hereafter  appointed  as  aforesaid,  and  each  and  every 
of  them,  their  and  each  and  every  of  their  executors, 
administrators,  and  assigns,  shall  and  may  out  of  the 
monies,  which  shall  come  to  their  respective  hands, 
by  virtue  of  the  trusts  aforesaid,  retain  to  and 
reimburse  himself  and  themselves,  and  allow  to  his 
and  their  co-trustees  and  co*trustee,  all  costs,  charges, 
and  expences  which  they  or  any  of  them  may 
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re^ectivdy  sustain,  expend  or  be  put  unto,  in  ot 
about  the  execution  of  the  tru'^ts  aforesaid,  or  in 
anywise  relating  thereto.  And  lastly,  I  do  hereby 
tevoke  all  fofmer  and  other  wills  by  mfe  at  siny  timtf 
heretofore  made. 


^ 


A  Will  eqtlalhj  dividing  the  testator's  whole  suk^ 
stance  between  his  two  sons, :  being  his  onhf 
children,  sul^ject  to  a  prbtision  for  bis  widow. 

.  THIS  is  the  last  will  and  testament  of  me,  H.  L.  C. 
of — • — ,  &c.  Esq.;  my  soul  I  humljly  recommend* 
to  the  mercy  of  Almighty  God,  and  I  dteire  that  my 

*  Of  late  year5  it  has  been  the  fashion,  for  there  is  a  fashion  even' 
in  the  last  acts  of  a  man^s  life,  to  omit  these  solemn  preambles.  [ 
confess  myself  an  admirer  of  them,  sfs  believing  it  t6  be  usefid 
to  the  surviving  rebtivts  of  the  testator  to  draw  tbeir  attQitioo 
to  the  tremendous  consequencesfof  the  separation  of  soul,  and  body,' 
at  a  season  of  impressibility  and  reflection:  against  the  practice 
I  perceive  nothing  but  tlie  dread  of  posthumous  sarcasm,  from  those 
vifho  find  it  convenient  to  brand  -with  hypocrisy  e^4sry  sentiment  of 
devotion,  and  who.  push  their  intolertnce  against  the  ojAm  believer 
beybnd  the  boundary  of  the  grave.  A  gentleman  has  put  into 
my  hands  a  will  of  one  of  the  Judges,  made  just  after  the  resto- 
ration, the  preamble  of  which  seems  to  me  to  be'  affecting  and 
interesting. 

In  the  name  of  God»  Am^y  h  Thomas  L.y  of>  Sec.  one  of  the 
Barons  of  his  Majesty's  Court  of  Exche^uer^*  finding  myself  op- 
pressed with  many  infirmities  of  body,  through  age,  and  suffering  in 
these  latter  times,  which  puts  me  in  remembrance  that  I  have  no  lonV 
time  to  continue  in  this  life,  and  that  it  is  my  duty  to  settle  and  dis* 
pose  of  that  small  remainder  of  estate  which  it  has  pleased  God 
in  his  mercy  and  goodness  to  preserve  to  me,  when  so  many 
virtuous  men  have  lost  all  their  possessions  through  the  calaraitici 
of  these  unhappy  times,  do  make  this  <hy  last  ^1  ahd  testament ; 
first  I  commend  nay  aoul  to  the  Lord  of  life,  steadfastly  believing  th^t 
through  the  merits  and  satisfaction  of  his  Son  I  ^hall  obtain  p$u*don  for 
mj  many  transgressions;  and  that  having  finished  these M|fs  of 
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•  « 

body  may  be  interred  withotit  any  unnecessary  pomp 
or  expence,  in  such  spot  as  my  executors  may  think 
convenient  and  proper  for  that  purpose.    In  the  first 
place,  I  charge  all  my  estate  and  effects,  of  every 
description,  with  the  payment  of,  my  debts,  fiineral 
and  testamentary  e^pences  and  such  legacies  as  I 
shall  hereinafter  bequeath;  and  subject  thereto,  I 
give,  devise,  and  bequeath  unto  my  friends  R.  and  S. 
all  my  messuages,  farms,  lands,  estates,  and  heredi- 
taments, with  the  appurtenances,  wheresoever  situate; 
and  also  all  my  personal  estate  and  effects  what- 
soever and  wheresoever,  to  and  to  the  use  of  them  the  Tcttitor  gim 
said  R.  and  S.,  their  heirs,-  executors,  administrators,  ^  i^i^S^"^ 
and  assigns,  for  ever,  upon  the  trusts,  nevertheless,  • 
and  to  and  for  the  intents  and  purposes,  and  with, 
tinder,  and  subject  to  the  several  powers,  provisos; 
limitations,  and  declarations  hereinafter  limited,  ex- 
pressed, and  declared,  of  and  concerning  the  same  re- 
spectively, ( that  is  to  say )  upon  trust,  that  they  or  the  Upon  tmst  «* 
•survivor  of  them,  or  the  heirs,  executors,  administra-  ^Jfi^rf^hu 
tor:*,  or  assigns  of  f^uch  survivor,  as  long  as  they  or  he  m€ssu«gei  and 
«hall  continue  to  receive  the  rents,  issues,  and  profits,  trkerpThcm  m 
of  any  of  my  said  houses,  tenements  and  heredita-  z^^  '^'^^  •^ 
ments,  und%r  the  dispositions  of  this  will,  pr  any  of'°*"*^ 
them,  do  see  that  the  same  are  kept  in  all  substantial 
and  necessary  repair,  and  that  the  same  or  such  as  have 
usually  been  insured  from  damage  by  fire,  be  still 
kept  insured  to  such  value  and  amount  as  has  been 
usual   with  regard  to   the  same  respectively,   tak- 
ing care  that   the  expence  of  such  repair*  or  in- 
surances fall  respectively  upon  the  person  or  persons 
Ti^eneficially  interested  in  the  same  under  the  pro- 
visions of  this  my  will,  and  that  in  case  any  such  loss  ^ndtoiaront 
or  damage  dhali   happen,   that   the  money   to  be  the  monej  re- 


misery  aod  moitaltty,  I  shall  inherit  everlasttng  qaiet ;  and  I  gire 
tny  body  to  the  earUi,  whereof  it -was  made,  to  be  decently  raterred, 
without  any  superfluous  charge  or  expence,  in  humble  hope  that  it 
chall  rigji  a  glonous  body  at  the  general  resurrection. 
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cdved  upon  the  r^cteiyed  upon  or  by  means  of  such  insurance  or 
l^S^"pjn  insurances,  may  ,be  laid  out  in  reinstating  the  same 
niau  dotrofed  respectively,  and  do  retain  and  apply  so  much  of  the 
•r  dnnn«L      rents  and  profits  aforesaid,  as  shall  be  necessary  in 
that  behalf  respectively;  and  subject  and  without 
prejudice  to  such  the  aforesaid  trusts,  upon  trust,  out 
of  so  much  of  the  said  rents  and  promts  of  all  my  said 
messuages  and  tenements  as  shall  remain  unapplied 
to  the  purposes  aforesaid,  and  out  of  all  the  rest  of 
my  estates  and  effects  hereinbefore  devised  and  be- 
*^*^J?/*r*"  queathed  to  pay  unto  my  wife  E.  C,  or  to  such  person 
wife,  to  ben-    or  persous  as  she  shall,  by  wnting  under  her  band, 
BMnrbg  ^nin.  ^ippoi^t  to  xeceive  thc  same,  the  yearly  sum  of  700/. 
And  such  re.     of  lawful  mouey  of  Great  Britain,  as  long  as  she  shall 
to^te^'idto     ^^^^  ^"^  continue  my  widow;  and  if  she  shall  many 
her  cxciutiTeiy  again,  the  said  annuity  of  700  /.  is  to  be  reduced  to 
wdL^to^""**  300/.  of  like  lawful  money;   the  said  annuities  of 
tu^ct  to  hu     700  /.  or  SOO  /•  as  the  case  may  happen  to  be  paid 
ineatfc*'  *'^'*'  half-yearly  by  equal  payments  on  every  24th  day  of 
June,  and  25th  day  of  December  in  every  year, 
and  a  proportionate  part  of  such  half-yearly  payment 
(if  any)  as  shall  be  accruing,  and  not  have  actually 
accrued  due,  at  the  time  of  her  decease.    The  first 
payment  of  the  said  yearly  sum  of  700/.  to  com- 
mence and  be  made  to  her  on  the  first  of  those  dap 
vhich  shall  happen  after  my  decease,  and  the  fiirst 
payment  of  the  said  yearly  sum  of  300/.  to  begin 
and  take  place  on  the  first  of  those  days  which  shall 
happen  after  such  subsequent  maitiage  of  my  said 
wife.     And  my  will  is  with  respect  to  the  last-men- 
tioned annuity  or  yearly  sum  of  300/. ;  that  the  same 
may  be  paid  into  the  hands  of  the  said  E.  C,  or  unto 
such  person  or  persons  as  she  shall  appoint,  ex- 
clusively of  any  such  after-taken  hu$bana,  who  is  not 
to  intermeddle  therewith,  nor  is  the  same  or  any  part 
thereof  to  be  subject  in  any  manner  to  such  hus- 
band's control,  debts,  or  engagements.    And  I  will 
and  declare  that  the  receipts  of  my  said  wife,  or  of 
such  person   or  persons  as  she  shall  appoint  to 
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k^eceive  the  said  annuity,  or  the  arrears  thereof^  shall^ 

hotwithstanding  any  such  coverture,  be  good  and 

effectual  releases  and  discharges  for  the  same  or  so 

iDQuch  thereof  as  shall  therein  be  expressed  to  have  ohmctibm 

been  received.   And  I  further  desire  that  my  said  trus*  """**'«* 

tees^  or  the  trustees  or  trustee  for  the  tiitte  being,  out 

of  the  rents/  issues,  profits,  and  proceeds  of  all  my 

said  estates  and  effects,  real  and  persoiial,  but  subject 

to  all  and  every  the   trusts  aforesaid,   and  to   the 

annuity  hereinbefore,  directed  to  be  paid  to,  or  to  the 

iappointment  ofy  my  said  wife,  do  and  shall  pay  unto 

my  sister  G.  C.,  widpw  of>  &c.  or  to  such  person  or 

persons  as  she  shall,  by  writing  under  her  hand  ap« 

jpoint  to  receive  the  sahie  during  her  life,  the  yearly 

Sum  of  50  /•  of  lawful  money  of  Great  Britain,  by  y 

equal  halif-yearly  payments,   on  the  ^th   day  of 

June,  and  the  25th  4ay  6f  December,   in   every 

year,  the  first  i)ayment  to  comtrience  and  be  made  on 

the  first  of  those  days  which  shall  take  place  after  my 

death:  and  also  do  and  shall  out  of  the  same  rents, 

issues,  profits,  and  proceeds,  but  subject  and  without 

prejudice  to  the  aforesaid  trusts,  and  to  the  said 

annuities,  pay  unto^ihy  niece  C*  L.,  or  unto  such 

person  or  persons  as  she  shall,  by  writing  under  her 

hand,  V  appoint  to  refceive  the  same,  during  her  life, 

the  yearly  sum  of  70  /.  of  like  lawful  money,  by  like 

half  yearly  payments>  and  the  first  payment  thereof 

to  be  made  on  the  same  day  as  before-mentioned 

in    respect    to    the    annuity    given    to    my    said 

sister  G»  C,  and  subject  to  the  several  trusts  and 

annuities  aforesaid,  do  and  shall  stand  and  be  seised  A°<^>  subj«ctto 

and  possessed  of  all  and  every  xtty  aforesaid  real  and  ^o^l^J^to^* 

personal  estate  so  devised  and  bequeathed  to  my  said  *^»^^^'»^of 

trustees  as  aforesaid,  upon  the  trusts  following,  (that  andeffccn^u^ 

is  to  say)  as  to  my  said  herein-^before-mentioned  «'!»*» ««?€€»- 

hereditaments  and   premises^  situate  at  L.  in  the  foAKTIii* 

county  of  K.,  and  at  B*  and  C,  in  the.county  of  R.  ^J^ff^*,^^ 

for  the  sole  benefit  of  my  eldest  son  T.  C,  his  heirs  « to  ^» 

and  aii  j;ns  for  ever.  And  as  to  all  the  residue  of  my  "^^^^J^ 
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uw  and  benefit 
of  his  younger 

son. 

To  contribute 
equally  to  the 
said  anatuties. 


Separate  ae- 
eonnti  to  be 
kept  of  the 
distinct  diares. 


Provision  for 
the  education 
and  suppcHt  of 
his  two  tons  out 
of  their  respec* 
tEvc  iharet. 


Their  adUtation 
confided  td  their 
•mother  and 
jnMteea,who 
are  appointed 
|uar(it«it;'. 
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property  hcrein^before  devised  and  bequeathed  atf 
aforesaid^  in  trust  for  the  sole  benefit  of  my  son  J.  C. 
his  heirs^  executors,  administrators;  and  assi^s^  for 
ever.  And  I  do  hereby  authorize  and  requeAt  the  said 
trustees  or  trustee  for  the  time  being,  so  to  pay  abid 
provide  for  the  payment  of  the  said  sev^^l  arniui-^ 
ties  hereinbefore  made  payable  out  of  my  general 
property  as  before-mentioned,  as  that  the  beneficial 
shares  of  my  sdid  two  sons  T.  C,  and  J.  C^  be  made 
contributory  to  and  onerated  with  such  payments  id 
equal  proportions,  or  as  nearly  equal  as  circom- 
stances  will  permit,  or  can  conveniently  be  done,  and 
for  facilitating  such  purpose  and  the  general  objects 
of  my  will,  to  keep  separate  accounts  of  the  ren^ 
profits  and  proceeds  of  the  said  beneficial  shares. 
And  I  do  hereby  also  direct,  that  until  my  said  sons 
shall  respectively  attain  the  age  of  24  years,  my  said 
trustees  of  trustee  for  the  time  being,  shall  receive 
all  the  rents,  profits,  and  proceeds  of  all  my  said 
estates,  property,  and  effects,  and  out  of  the  surpIiKi 
which  shall  remain  in  their  hands  after  dischai^ng 
the  said  trusts  and  paying  the  said  annuities,  and  aU 
arrears  thereof,  pay  and  allow  out  of  their  said  respec- 
tive beneficial  shares  for  the  maintenance  and  ediica* 
tion  of  my  said  sons,  until  they  respectively  shall  at- 
tain the  age  of  21,  any  annual  sum  not  exceeding 
200  /.  per  annum,  and  after  they  shall  have  attained 
*uch  age  respectively  of  iJl  years,  and  until  they 
shall  respectively  have  completed  the  24th  year  of 
their  age,  any  anuiial  sum  not  exceeding  3O0L 
according  to  the  opinion  of  their  guardians  of  (he 
wants  of  their  respective  situations.  And  I  here- 
by appoint  my  «aid  wife  E.  C,  together  with  the  said 
R.  and  S.,  the  guardians  of  my  said  children,  and 
commit  wholly  to  them  and  theilr  love  and  pru- 
dence, the  education  and  management  of  my  said  two 
sons,  only  that  to  either  or  each  of  my  said  sons^ 
electing  to  pur.'^ue  one  of  the  three  learned  profes- 
nigns,  divinity,  law^,  or  physic,  and  with  their  or  his 
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dWn   consent  and  express  inclination^  iixed  as  a  The  univenkict 
sttdent  in  either  of  our  two  English  universities,  I  ^^l^^ 
request  my  trustees  or  trustee  for  the  time  being,  to  siou  ncom- 
advance  and  pay  over  and  above  such  suitable  allow-  '""^**^ 
anc'e  as  aforesaid^  the  gross  sum  of  100  /.  in  order  to 
enable  him  or  them  to  purchase  a  competent  col- 
lection of  books,  which  sum  of  money  I  request  the 
said  guardians  of  my  said  children  t6  see  laid  out  in 
the  purchase  of  such  books  only  as  are  proper  and 
safe  to  be  perused  and  studied  by  them.    And  I  de* 
sire  it  to  be  understood  to  be  my  wish  and  desire,  that 
my  said  sons  should  follow  liberal  and  learned  pro* 
fessions,  and  receive  an  academical  education  at  the 
university  of  Oxford  or  Cambridge.    And  I  declare 
my  will  to  be  that  my  said  sons,  as  and  when  they 
shall  severally  have  attained  the  age  of  24  years^ 
shall  respectively  become  entitled   to   receive  the 
entire  rents,  profits,  and  proceeds  of  their  respective 
shares  of  the  said  trust  property,  to  which  they  will 
be  entitled,  under  and  by  nrtue  of  this  my  will, 
subject    and  without    prejudice   to  the    interests, 
charges,  annuities,    and  trusts  hereinbefore  men- 
tton^.    And  I  do  hereby  direct  that  as  and  when 
my  said  sons  shall  severally  have  completed  the  said 
age  of  24r  years,  if  the  said  several  annuities  herein- 
before bequeadied  shall  previous  to  that  time  have 
ceased  to  become  payable,  or  as  soon  after  their 
severally  attaining  that  age,  as  the  aforesaid  annui- 
ties shall  cease  to  become  payable  under  this  my 
will,  the  said  R.  and  S.,  or  the  survivor  of  them,  or 
the  heirs,  executors,  or  administrators  of  such  sur- 
vivor, shall  convey,  assign,  transfer,  pay  and  m^e 
over,  by  proper  and  effectual  conveyances,  transfers, 
payments,  and  assurances  in  the  law,  to  such  of  my 
said  sons  as  shall  have  so  completed  the  24th  year  of 
his  age,  all  the  legal  estate  and  interest  of  and  in 
his  share  of  the  surplus  of  my  said  veal  and  pei^onal 
property,  estate,  and  effects  remaining  after  the  dis* 
charge  of  the  aforesaid  trust,  and  payment  and 
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satisfaction  of  the  said  several  annuities,  chargeii 
and  allowances^  in  the  manner  hereinbefore  men- 
And  when  the  tioiied.  And  furthermore,  my  will  is,  that  whai 
tttalocd  a4,*then  ^d  as  soon  as  either  of  my  said  sons  shall  have 
upon th«rgmD|  completed  the  34th  year  of  his  age,  if  be  shall  coa- 
^^^^dfu»  sent  to  give  such  security  and  execute  such  deeds 
«nfluhies,their   j^^d  assttT&nces  as  to  the  satisfaction   of  the  said 

shares  to  be  con»  ^  ft-  i     •  t    n        i*. 

veyedtotiMm    tTustecs  OT  trustce  for  the  time  being,  shall  sum- 
*«*«*«'r'        ciently  bind  and  secure  the  regular  paym^it  of  his 

proportional  contribution   towards  the  said  several 
annuities  hereinbefore  bequeathed,  the  legal  estate 
of  and  in  the  said  several  species  and  kinds  of 
property  constituting  such  hi&  s^  share  above  given 
to  him,  or  intended  so  to  be,  (subject  and  without 
prejudice  to  any  of  the  hecpinbefore  mentioned  be- 
neficial interests  and  chaises),-. shall  forthwith  be 
transferred  and  made  over  to  him/^is  heir^  execu- 
tors, adminbtratoKS,  and  assigns  absolutely  for  ever. 
Aa^di'i^re    And  I  do  hereby  furtlier  declare  my  will  to  be,  that 
24.  his  share  to  if  either  of  my  said  sons  shall  happen  to  4epart  tfa» 
«*^^'*'  life  before  he  shall  attain  Sf  years  of  age,  and  with- 

out having  been  married,  all  his  aforesaid  btneficial 
estate  and  interest  given  to  or  intended  for  him  by 
this  my  will,  remaining  after  the  full  discharge  <» 
4iuch  payments  and  arrears  as  is  hereby  cbargNi 
upon  the  same,  or  the  same  is  hereby  in  anywi? 
-made  liable  to,  and  subject  to  such  of  them  as  sha) 
still  be  payable  thereout  or  charged  thereupon,  sbaL 
go  and  belong  to  the  surviving  brother,  and  be  sub* 
ject  to  such  and  the  same  provisos,  festrictions,  and 
•powers  to  which  all  my  said  property  and  effects 
Afldmcasahoch  have  hereinbefore  been  made  liable.    And  in  case 
TeSe^'  both  my  said  sons  shall  depart  this  life  before  they 
tees  are'toseu  all  shflll  attain  the  24th  year  of  their  age,  ^nd  unnar- 
«dSS^.!^r  ried,  my  wiH  is,  that  the  said  R.  and  S.,  or  the  sur- 
vest  the  pi^nce  vivor  of  them,  oT  the  heirs,  executoisi,  and  adminis- 
««d  J;^iS^  tralow   of  sueh  survivor,   do  ^^nd  shall  with  Ae 
thereof  upon      consent  of  tbo  ^d  E.  C,  if  she  be  then  liviof, 
h^^^'wddivi^  and  if  she  be  dead,  of  dieir  or  his  own  prop^ 
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authority^  sell  and  dispose  of  all  the  said  property  dendstohiswife 
hereinbefore  devised  to  them  both  real  and  pergonal,  [!^hlr'^«h  w 
either  together  ac  in  parcels^  by  public  auction  or  transfer  and  pay 
private  contract,   for  the  best   price  or  prices  in  » wch^?»n« 
money  which  ean  be  reasonably  obtained  for  the  » »«<*  »J«««» 
«ime5  and  convey  the  bame  accordingly.    And  I  will  tbiiuppomr 
and  declare  that  the  receipt  or  receipts  of  my  said  *»* »"  ^^^ 
trustees,  ac  the  trustees  or  trustee  for  the  time  being  tomdaswog 
shall  be  a  sufficient  discharge  or  dischai^es  to  th^  tcsutor'saeit 
purchaser'or  purchasers  thereof,  or  any  part  thereofi  ^ 
for  the  money  for  which  the  same  or  any  part  there^ 
«f  shall  be  so'^sold  as  aforesaid,  and  such  purchaser 
or  purshasers^  hb,  her,  or  their  heirs,  executors,  adi- 
ministrators,  or  assigns,  or  any  of  them,  shall  not  be 
answerable   for  any  loss,  non*application  or  mis« 
application  of  such  pnrdiase-money,   or  any  part 
thereof.     And   I  give  and  bequeath  the   money 
arising  from  such  sale  or  sales  to  the  said  R.  and  S., 
their  executoirs,   administrators,  and  assigns,  upon 
trust  that    they   or   the  survivors   or  sttrvivt)r   of 
them,  or  the   executors  or  administrators  of  such 
rarvivor,  do  and  shall  place  out  and  invest  the  same 
in  or  upon  any  of  the  parliamentary  stocks  or  funds 
of  Great^Britain,  and  do  and  shall  vary  and  transpose 
l^uch  stocks  for  other  securities  of  the  like  nature, 
when  and  so  often  as  it  shall  seem  meet  to  them,  and 
do  and  shall  pay  the  interest  and  dividends  of  the 
same  unto  my  said  wife  E.  C,  as  long  as  she  shall 
live,  CM*   to  such  person  or  persons   as  she  shall 
appoint  to  receive  the  same,  and   from  and   im<* 
mediately  after  her  decease,  upon  trust,  that  t>ey  the 
said,  trustees,  or  the  trustees  or  trustee  for  the  time 
being,  do  and  shall  pay  or  transfer  all  such  principal 
monies,  stocks,  funds  and  securities,  unto  such  per* 
sons,  in  such  parts,  shares,  and  proportions,  at  such 
days  and  times,  and  with,  under,  and  subject  to  such 
powers,  restrictions,^2hnitatiohs  over  and  conditions, 
as  I  may  hereinafter  ^iifect  or  aj^ointin  any  futui^ 
will^  codicil^  testamentary  paper,  or  other  writing 
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under  my  htnd ;  and  in  case  I  shall  make  no  such 
direction  or  appointment  in  respect  thereof,  or  shall 
4iflp66e  only  of  part  thereof,  then  my  will  is^  that 
my  said  trustees  or  the  trustee  for  the  time  beings 
4o  and  shall  dispose  of  all  such  the  said  principal 
monies^  stocks,  funds  and  securities,  or  so  much 
thereof  as  shall  remain  unappointed  and  undisposed 
of  by  me,  by  any  subsequent  will  or  codicil^  of 
testamentary  paper,  or  other  writing  as  aforesaid^  to 
and  iimongst  my  nearest  kindred  precisely  in  the 
manner  in  which  the  statute  made  for  the  distribu*? 
jtion  of  intestates'  effects,  would  have  disposed  of  my 
personal  property  in  case  of  my  dying  wholly  in- 

*^IIS?toSdi    *®^*^^-     ^nd  I  give  to  the  said  R.  and  S.,  whom  I 
wd  diipoieW    also  coustitute  and  appoint  executors  of  this  my  last 
Mma  Mk^T   ^*^^  ^^^  testament,  full  power,  wth  the  privity,  con? 
which ic  may     sent,  and  approbation  of  my  said  wife,  if  she  shall 
5^^^   be  living,  and  if  she  shall  be  de^d,  then  of  their  own 
taKfit  of  the     authority  to  sell  and  dispose  of  any  part  of  my  said 
JEpow^oTbr*   personal  estate  and  chattels  real,  for  the  most  money 
•de,uiiciih«  Aaii  that  c%n  be  obtained  for  the  same,  if  they  shall  deem 
^^•^^^4,    ^^^^^  ^^  ^^  disposal  to  be  for  the  benefit  of  my  said 
and  have  the  liai  persoual  estate,  until  my  said  son  J.  C,  who  is  to  be- 
^Me^ert^*  come  entitled  thereto  under  this  my  will,  shall  have 
?Sl  wocMdt     ^^^i'^^d  ^^^  ^S^  ^f  ^  years.     And  I  request  thera 
ha  biTouThi  ^  ^  8uch  executors,  to  call  in  any  debts  due  to  me 
mSttrtiUthl     "P^^  bond  or  othenvise,  but  so  nevertheless  as  to 
6W  ia  entitled,    give  a  reasonable  time  to  my  bond  debtors  to  dis- 
charge the  same  respectively,  provided  the  interest 
be  regularly  paid,  and  the  principal  be  not  immedi- 
ately wanted  for  the  purposes  and  provisions  of  this 
my  will,  or  sonje,  or  one  of  them.     And  my  will  is, 
that  all  such  part  of  my  personal  estate  and  the 
growing   proceeds   thereof,   as  likewise  the  rents, 
issues,    and  profits,   of  all  my  real   and  leasehold 
estates,  remaining  in  the  hands  of  my  said  trustees, 
or  the  trustee  for  the  time  being,  after  discharging 
all  the  said  several  trusts,  and  keeping  down  the 
said  sev^^  annuities  above  granted,  as  shall  not  be 
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wholly  in  the  disposition  of  one  of  my  said  sobs,  by 
virtue  of  the  beneficial  estate  and  interest  herein- 
before given  to  hinij  until  the  same  shall  be  in  the 
actual  possession  and  disposition  of  my  said  sons  re* 
spectively^  by  virtue  of  the  provisions  of  this  my  will, 
or  some  or  bne  of  them^  shall  be  invested  aiul  laid 
out  in  the  purchase  of  stock  in  such  of  our  public 
and  parliamentary  funds  as  the  said  trustees  or  trusr 
tee  shall  think  moat  advantageous  and  desirable^ 
and  be  permitted  and  caused  to  accumulate  in  the 
nature  of  compound  interest^  until  the  capital  shall^ 
by  virtue  of  some  or  one  of  the  aforesaid  provisions 
of  this  my  will^  be  respectively  transferible  to  the 
persons  beneficially  entitled  to  it  under  the  above, 
dispositions,  for  the  benefit  of  such  his  estate  and 
interest;  provided  always^  that  the  said  trustees  or 
trustee  as  aforesaid  do  and  shall  keep  distinct  and 
separate  accounts  of  the  stock  so  to  be  purchased  as 
aforesaid,  so  as  to  correspond  with  and  relate  to  the 
4istinct  titles  and  shares^  of  my  said  sons,  under  my 
will  as  aforesaid.     And  I  further  desire  and  direct  if  either  of  ku 
th^t  if  either  of  my  said  sons,   having  co^npleted^"*^]^^ 
the  21st  year  of  his  age,  shall  be  in  treaty  for  a  able  marriafe 
marriage  becoming  his    condition,   education,   and  J]^''^[^,^t'3^ 
family^  and  such  as  shall  be  fully  approved  of  by  hu  mother  ana 
my  said  wife  if  she  be  then  living,  and  the  other  fe^l^tuewbte 
guardian  or  guardians  appointed  by  this  will,  and  if  him  to  make  a 
such  guardians  shall  be  then  all  dead,  by  the  said  trus-  ^!^ 
tees  or  trustee  for  the  time  beings  he  may  be  ea-- 
^bled,  notwithstanding  he  may  be  under  the  age 
of  24,  by  the  said   trustees  or  trustee  to  make  a 
suitable   legal  settlement  of  all  or    some  part  of 
his  share  of  the  real  or  personal  property  to  which 
he  will  be  entitled  under  this  my  will,'  upon  such 
intended  marri^ge^    the   terms  and  provisions    of 
which  settlement  shall  be  in  his  own  discretion: 
provided  only  that  he  enters  into  such  bonds  and 
covenants,  and  e;^ecutes  such  reasonable  other  assu* 
r^cesi  as  shall  be  deemed  by  the  said  trustees  or 
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^    trustee  as  aforesaid,  sufficient  to  bind  and  secure 
to  the  persons  entitled  to  any  annuities  or  benefits 
out  of  or  charged  upon  his  said  share  or  division  of 
my  testamentary  property,  the  full  and-regular  pay- 
ment and  satisfaction  thereof.     And  it  is  my  will,  that 
upon  such  marriage,  with  such  consent  and  at  such 
age  as  aforesaid,  of  either  of  my  said  sons,  he  shall 
have  all  the  benefit  and  privileges  which  h^ve  here- 
inbefore been  provided  for  him   on  his  attaining* 
the  age  of  24;  and  that  the  whole  property  given 
to  him  by  this  my  will  shall,  upon  the  said  annui- 
ties and  charges  being  secured  as  aforesaid,  ulti? 
mately  and  al^olutely  ve^  in  him,  discharged  of  the 
said  contingency  of  survivorahip  in  the  other  brother. 
If  tettttor*!  ffift  And  I  declare  my  will  to  be,  that  if  ray  said  wife  E.  C. 
mtWoinSnT  ^^^^^  insist  upou  receiving  her  jointure  of  300 f.  per 
thca  the  is  CO  *  anuum,  which  was  settled  upon  her  by  our  marriage 
IlSdw  At^lfi!   settlement,  bearing  date  the  19th  day  of  February^ 

1773,  and  secured  by  way  of  rent  charge  upon  some 
of  the  hereditaments  and  premises  above  devised  to 
my  said  trustees  upon  the  trusts  hereinbefore^men- 
tioned,  she  shall  take  no  benefit  under  this  my  will; 
but  the  same,  as  far  as  resptects  any  provision  for  her 
or  disposition  in  her  favour,  shall  be  void  and  of  no 
manner  oftVfect:  and  in  the  event  of  her  attempt- 
ing to  enforce  her  claims  to  such  jointure  or  any  part 
thereof,  by  any  of  the  powers  or  remedies  given  to 
her,  or  her  trustees,  by  the  said  settlement  for  that 
purpose,  I  do  direct,  that  in  every  sucH  case  the 
trustees,  or  trustee  for  the  time  being,  under  this 
my  will,  do^and  shall,  instead  of  paying  to  my  s^id 
wife  the  annuity  or  annuities  hereinbefore  provided  ' 
for  her,  or  any  part  thereof,  make  such  disposition 
of  the  rents  and  profits  of  my  said  estates  hereby 
devised  to  them,  and  which  they  are  hereby  em- 
powered to  receive,  as  that  my  eldest  son,  for  whose 
share  the  estates  charged  with  the  said  jointure  are 
hereinbefore  intended,  may  receive  a  complete  in- 
deranification,  and  the  just  proportion  betweeja  my 
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two  sons,  as  to  the  benefit  to  be  derived  to  them 
under  this  my  will,  may  be  equally  preserved  and 
maintained.  |[The  proper  clauses  for  the  safety  and 
indemnity  of  the  trustees. J 

And  lastly,  I  do  hereby  solemnly  revoke  all  former 
wills  and  testaments  at  any  time  heretofore  by  me 
made,  and  deptare  this  only  to  be  my  test  will  ^n4 
test%m£i)t. 


9SS 
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freehold,  copyhold,  and  leaseliold  Estates,  with 

various  litnitaiions  and  provisos,  hy  way  qf  an^ 

liuities  and  rent  charges;  containing  also  various 

inquests  i(f  chattels  and  sums  of  money. 

I,  J.  W.,  of  • —  ■'  ^  do  make  this  my  last  will 
^nd  testament  in  manner  and  form  following,  I  de* 
sire  to  be  decently  interred  at,  ^  '  -  ,  at  the  diii- 
cretion  of  '     ■'■  ,  my  W^cutors  hereinafter 

named;  and  I  give  and  bequeath  unto  my  wife  A.  hu fbrnkore, 
all  my  household  goods  and  furniture,  platCj  jewels.  P***f » !»<*»>»•. 

*   i:  T  u-  •    -..  t«      1  J  •         books, &€•  to h« 

watches,  Iinen^  chma^  pictures^  bookSi  and  weanng  wife  ataoiuttiy. 
apparel  of  what  nature  or  kind  soever,  as  well  at  my 
town  residence  as  at  my  residence  at  ■.  '■  ■  ■  '  ■  afore- 
said; and  also  all  my  coach*horses,  saddle-horsey 
coach;  chaise,  and  other  carriages,  apd  the  harness, 
saddles,  bridles,  furniture,  and  other  things  belong* 
ing  and  appurtenant  thereto,  together  with  the  live 
and  dead  stock  (1)^   fanning  utensils,   and  imple* 


W«i 


(1 )  The  devise  of  the  <  stock  upon  the  fenn'  carries  the  standiiig 
crops  of  com  growing  there  at  the  Mie  of  the  tesutor's  death* 
Thusy  in  a  bte  case,  where  the  dense  was  of  aO  his  (the  testator's) 
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ments  of  husbandly  vhatsoever^  which  shall  be  tt, 

in,  or  upon  or  about  my  estate  at  ^^--t -—aforesaid^ 

^t  the  tim^  of  my  decease^  to  and  for  her  own  pro^ 
Coofinnt  an     pcr  use  absolutely,  for  ever;   also  I  confirm  to  her 

ISwi**"ii«r  "^y  *^^^  ^^^^  '^^  surrender  made  to  her  use,  for  life, 

«B4fd^ai^. '  of  my  copyhold  estate  at  j  >  i ,     And  I  do 

^^^^^^^^    hereby  give  and  devise  unto  her  my  said  wife  all 

^Stcf,  my  freehold  estate,  with  the  appurtenances  at 

•—, —  and  — — -  aforesaid,  to  hold  the  same  to 
and  for  the  use  of  her  my  said  wife  A.  and  her  assigns^ 
for  ^nd  during  the  term  of  her  natural  life>  ( if  she 
shall  so  long  continue  my  widow )  she  keeping  the 
same  in  repair,  and  paying  the  quit  rents  ( if  any ) 
vuitpoipcror  and  taxes:  and  I  give  to  her,  during  the  continuance 
'•^***'  pf  her  rfsppctiyp  estates,  ful}  power  to  grant  leases 

of  the  said  flreehold  premises,  and  also  of  the  said 
copyhold  premises,  so  far  as  the  custom  of  the 
manor  will  allow,  for  any  term  or  terms  not  exceed- 
ing three  years,  in  possession  and  not  in  reversion, 
so  as  the  best  ^piproved  rents  be  reserved  inddent 
to  the  revcfjiion  without  taking  any  fine,  and  the 
lessees  be  not  made  dispunishable  for  waste,  and  so 
as  there  be  contained  therein  a  proviso  for  re-entry 
for  nonpayment  of  the  rents  thereby  reserved,  and 
so  as  such  lessees  do  execute  counterparts  of  such 
leases,  and  covenant  fov  the  ^ue  psiyment  of  such 
rents ;  and  as  to,  for,  and  concerning  the  remainder 
or  reversion  of  the  said  copyhold  estate  so  surren- 
dered to  the  use  of  my  said  wife  for  her  life,  ex- 
pectant on  her  decease,  and  as  touching  and  con- 
cerning the  said  freehold  premises  hereinbefore 
given  to  her  during  her  widowhood,  from  and  im- 


noneyy  &c.  *  stock  upon  his  farm/  with  the  implenieata  of  hii^« 
bandry,  and  all  his  personal  esute  of  what  kind  or  nature  soever,  to 
his  execators,  in  trust  to  pay  dehu  and  legacies,  it  was  held  that  the 
devise  of  the  stock  on  the  hxm  carried  uie  standing  cnfg^  of  com 
from  the  devisee  x>f  the  Jand  to  the  executors,  thou^  there  were 
assets  tp  pay  all  the  debts  and  legacies  without  that  aid;  SEatuSSS^ 
and  see  Ch,  1,  P.  8»  of  this  treatise. 
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mediately  after  her  decease  or  second  marriage, 
which  shall  first  happen^  and  also  as  to,  for,  and 
concerning  all  other  my  manors^  messuages^  farms, 
lands,  tenements^  and  hereditaments (2)  situate  and 

being  in  the  said  county  of  y  and  in  the 

counties  of  — r-. — —  and ^  or  else^ 

where,  freehold,  copyhold,  and  leasehold^  whether  in 


(2)  The  general  worda  *  mesraages,  farms,  lands>'  are  suificiei^ 
to  cany  0»f^hfild9B  wdi  as  freehold,  if  such  appears  to  be  the  gene* 
rai  VDXOLtt^  of  the  te8t9tpr,  9  East.  448,  Poe  d^  Bielasyse  «.  J£arl 
of  Lucan* 

An  estate,  ivbether  stricdy  copyhold  to  dl  intents  and  pur- 
poses, or  rCtf/ojiuiry  estate,  the  franM  tf  wMch  ii  in  the  lordf  may 
pass  under  the  description  of  copyhold  in  a  will,  the  intention  being 
manifest,  7  East.  299.  Doe  d.  dook  v.  Danvers  \  and  even  whire  the 
Jr€eh$ld  u  In  the  tenant,  if  the  lands  are  generally  and  popularly  re- 
puted copyhold,  iand  the  intent  is  apparent,  they  will  pass  under  the 
description  of  eopyhold,  5  East.  57,  Roed.  ConoUy  v.  Vernon. 

The  word  *  lands,'  prima  facie,  is  applicable  only  to  freeholds, 
S  Bro,  C.  C.  188,  Litidop  v,  Eborall;  but  it  may  include  all  des* 
eriptions  where  the  intentipn  19  apparent;  2  Bos.  et  Pull.  SOS, 
Thompson  v.  Lawley.  And  where  the  testator  has  only  leaseholds 
they  will  p«ss  by  this  word,  for  otherwise  the  will  would  be  void, 
2  Atk.  451,  Knotsfbrd  v.  Gardiner,  Cro.  Ca.  29S,  1  P.  Wms.  286, 
$  P.  Wms,  26,  1  Vez.  272,  2  P.  Wms.  456,  459,  Ambl.  35$. 
But  '  lands'  has  been  held  not  to  pass  leaseholds,  if  there  is  after- 
wai^  a  particular  bequest  of '  personal  estate'  to  another;  see  1  H. 
BL  26,  note.     It  appears  to  be  fully  settled  that  *  lands'  will  eartj  a 

<  reversion,'  S  Atk.  492,  Allen,  28,  8  Vin.  294,  pi.  7.  *  Atoors' 
should  always  be  added  where  such  are  meant  to  pass ;  for  though  if 
ft  man  have  only  a  manor  in  Dale,  the  words  <  lands  and  heredita- 
ments in  Dale'  wifl  pass  the  manor  as  an  hereditament  |  yet  if  he 
have  a  manor  in  Dale,  and  also  land  there,  not  parcel  of  the  manor, 
k  is  said  to  be  a  question  whether  the  manor  will  pass  by  a  dense  of 

<  all  my  lands,'  S  P.  Wms.  S22,  Haslewood  v.  Pope. 

The  word  <  estate'  or  *  estates'  or  *  property,'  in  a  will,  generaUjr 
passes  the  fee,  and  words  of  local  description,  if  added,  wm  not  re- 
strain the  effect  of  this  word;  as  if  a  testator  devise  all  his  estate 
known  fay  the  name  of  ,  in  the  parish  of  ,  Roe  d. 

child  ana  wife  v.  Wright,  7  East,  259;  but  these  words  may  be 
restrained  in  their  sense  and  effect,  as  where  the  general  phrasieology 
and  associated  words  shew  something  less  to  have  been  intended  by 
them,  9  Vez.  jun.  1S7,  Woolham  v.  Kenwort^,  2  N.  R.  214, 
Roe  V.  Yeud.  And  where  A.  seised  of  lands  in  fe^  by  will,  save 
leveral  legacies,  and  m  the  succeeding  sentence  gave  the  rest  of  hit 
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AS  the  retidue  possessioD,  reversion^  remainder,  or  expectancyi 
^^kLSkto*  ^  whereof  I  have  power  to  dbpow^  I  give,  devise 
tnmecs.  and  bequeath  the  same^  and  all  tny  estate  and  in- 

terest therein  respectively,  unto  and  to  the  use  of 
my  wife  A.  and,  my  friends  ■  and  — ^ 

^  according  to  the  nature  of  the  same,  estates 

Tpraise,  hj  sale  respocli vely>  upon  the  trusts,  nevertheless,  and  for 
^niSJ^M  ^^^  intents  and  purposes,  and  with,  under,  and  suh- 
shaiibeniiicicia  ject  to  the  powers,  provisos,  and  declarations  herc- 
uydeficilMyof  ip^^ter  expressed  mi  declared  of  and  Gonceming 
the  personal  e».  tfae  Same  resMctively,  (.that  is  to  say)  mm  tmsf, 
the  legacies,  that  they  the  said  trustees,  or  tfie  survivor  or  sum- 
**««»  *c*  vots  of  them,  or  the  heirs,  executors,  administrators, 
or  assigns,  of  such  aiurvivor,  do  and  i^iail,  by  sale  or 

ejtatr^  diattoli,  real  and  permsaty  &c.  to  J.  &  it  was  held  di&t  nothing 
but  hia  chaUik  passed  by  the  wordtff/4^>  but  where  the  words  were 

<  all  my  goods,  chattds,  and  personal  ^tate,  ttgOJker  vUh  my  fed 
f  stated  the  land  and  mheritaace  were  held  to  pass,  potwithitaiKting 
the  acconq>aiiyiii^  words,  S  Atk.  486,  and  see  1  H.  Bl*  £ 
'  Premifies'  will  nclade  any  real  property  before  ^?eD,  wfaetber 
»  posseision  or  only  in  levenioa,  1  Eaist.  456,  and  see  the  iorceflf 

<  elsewhere/  Coup,  363.  For  the  effect  of  the  wor^  *  affuitc^aaoei* 
see  1  Bos.  et  PolL  53,  Buck  d.  Whalley  v.  NiMton. 

A  freehold  my  pass  bj  a  wiB  girbg  the  estate  a  locaf  desoip 
tioa  and  a  name,  though  it  be  mistakenly  called  <  leaseholds  if  thoe 
be  no  other  property  answering  the  name  and  description,  .9  £a«(* 
36(S,  Doe  d.  Wilkins  «r.  Kesneys.  And  nothing  is  more  deci(ied 
^  in  regard  to  the  eonstnictioa  of  wills  than,  that  bo  words  are  «>  in* 

lexibie  as  not  to  bend  to  the  intention,  when  it  is  clearly  dedociUe 
fiiom  the  will  itself.  Thus  even  where  a  testator  has  used  the  pM^ 
firtonal  estate,  he  has  nevertheless  been  construed  to  mean  to  inohKh 
r§alsaime  under  that  description,  as  appears  from  the  Teryreoeot 
ease  in  Kinfir's  Bench  of  Doe  on  dem.  Tofield  v.  Tofeld,  see  the 
lOth  vol  ofMr.  East's  reports. 

As  to  the  force  of  introductory  words,  as  <  all  my  vwUij  «>tate 
or  substance ;'  Cowp.^57,  Denn  d.  Gaskin  v.  Ga&kin,  Doii^l*  75(^ 
Right  V.  Sidebotham,  1  N.  R.  335,  Doe  d.  Wright  and  otben  v. 
Child,  2  N-  R*  343,  Doe  d.  Briscoe  v.  Qarke.  « A  devise  of  aB 
the  residue  of  testator's  eflecu  real  and  personal'  carriss  the  ktf 
Cowp.  ^99,  Hogan  «.  Jaskson,  2  N.  R.  383,  Copdtitk  d.  Castk 
V.  White.  Where  lands  are  given  after  payment  of  debts,  ^«  as  ft0 
what  estate  passes,  and  £ar  the  distinctions  on  this  point  see  1  Bos* 
et  Pull.  558,  and  2  Bos.  ct  Pull,  247,  Denn  d.  Melior  v.  >i<»«i 
ia  errori  and  2  N.  R.  343t  Doe  d.  Briscoe  «•  Clarke.    . 
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ttoMgage;,  demise^  or  other  disposition  of  the  seve* 
iral  estates  and  premises^  or  a  competent  part  thereof^ 
or  by,  with^  and  out  of  the  rents^  issues^  and  profits 
to  arise  liierefirom  in  the  mean-time>  w  by  all  or  any 
of  the  aforesaidj  or  by  such  other,  ways  and  means  as 
to  them,  him,-  or  her  shall  seem  meet,  raise  and  levy 
such  sum  or  sums  of  money  as  shall  be  sufficient  to 
make  good  the  deficiency  of  my^  personal  estate^ 
not  specifically  bequeathed,  in  answering  ^nd 
satisfying  my  debts,  legacies,  annuities,  and  funeral 
and  testamentary  charges,  and  fc»r  facilitating  such 
sale  or  sales,  mortgage  or  mortgages,  1  will  and  de-  ThciTrecdptii* 

clare,  that  the  receipt  or  receipts  of  the  ssdd ^  ai«Aiiip». 

and  — — ,  or  the  survivors  or  survivor  of  them,  or 
the  heirs,  executors,  administrators,  or  assigns  of  such 
survivor,  shall  be  a  sufficient  discharge  or  discharges 
for  the  purchase  or  mortgage  money,  agreed  to  be 
paid  or  advanced  either  by  way  of  purcha^te  or  loan, 
for  or  upon  my  said  several  estates  and  premises,  or 
any  part  or  parts  thereof  respectively ;  and  the  per- 
s<m  or  persons  paying  or  lending  the  same,  his,  her, 
or  their  heirs,  executors),  administrators,  or  assigns 
shall  no^  be  liable  to  answer  any  loss^  misapplication, 
or  nonapplication  thereof  respectively :  and  subject 
and  without  prejudice  to  the  aforesaid  trust,  I  will  Tommia^iei 
and  direct  that  the  said  trustees,  or  trustee  for  the  IJId?^^  "^ 
lime  being,  do  and  shall  stand,  and  be  seized  and  w«<*o^*e«M 
po<)sessed  of  my  said  several  freehold,  copyhold;  and  Mte^i«r 
leasehold  estates  and  premises,  or  so  much  thereof  t>^«M<*pwpo««. 
respectrvely  as  may  remain  unsold,  upon  the  fol- convey  Md  set- 
lowing  trusts,  (that  is  to  say)  as  to  my  freehold ^'||^f^^^ 
estates  and  premises,  upon  trusty  to  convey,  settle,  mcmioiied,  v». 
and  assure  the  same,  subject  to  any  such  mortgage  £^5^****^^ 
or  mortgages  as  may  be  so  made  as  aforesaid,  to  the  cchreu  annuity 
uses  hereinafter-mentioned,  or  so  many  of  them  as  STpwbl^ 
at  the  time  <of  such  settlement  shall  be  subsisting  0/  *^^^r  »«>«<« 
capable  of  taking  effect,  that  is  to  say,  to  the  use,  ofdow^!'"'^ 
intent,  and  purpose  that  my  said  wife  may  receive 

thereout  one  annuity  or  yearly  rent  charge  of /. 

c|ear  of  all  taxes  and  without  deduction,  for  her  life. 
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to  and  for  h^r  owft  sole  arid  ntpimtt  use  and  bcDeflf 
( over  and  above  all  other  {ifrovisions  I  have  made  fo# 
her);  biit  nevertheless  I  do  hereby  dMiare,  that  the 
provisions  hei^by  made  or  itit^nded^  to  and  in  trast 
for  my  said  wife,  shall  be  accepted  by  her  as  and 
for  her  jointure,  and  in  lieu  and  full  satisfaction  of 
f^U  dower  and  thirds  or  free  bench  to  which  she  \%i 
can,  or  may,  or  otherwise  might  be,  entitled  out  of 
all  or  any  of  my  estates  at  the  common  hw,  or  by 
Ana  to  tlie  tii6  custom :  and  to  the  use  and  intent  thatt  B.  the  wife 
ttid  inunt  that   ^f ^^y  jeceive   one  anntiity  or  clear 

B.  may  receive  -  %         ^         n-  .      «^     i         vr. 

an  annuity  of    yearly  rent  charge  of  I.  for  her  nte, 

— ^'-  clear  of  taxes  and  without  deductions,  for  satlsfeo 

tion  of  the  like  yearly  sum  to  the  piayment  of  which 
And  to  the  fiir-  to  her  I  am  liable :  and  to  the  use  and  intent  that 
trat  St  A« ""  ^y  said  trustees  and  their  heiis  may  recdvc  thcre- 
tmteaa  may  re-  out,  tfpoh  the  tTusts  hcrcinaftef  expressed,  the  fol- 
^^^^  lowing  annuities  of  yearly  rent  charges,  clear  of  taxes 
J-w^^tuto  and  without  deductions,  for  the  life  of  Jane  W. 
mma^^L  daughter  of  ■  ,  that  is  to  say,  so  long  as  she 
from  that  tiroc^  shali  be  Under  the  age  of  31  years^  and  unmarried, 

aad'afte^     the  clcar  annuity  or  rent  charge  of /.  and  after 

^^^^*'    she  shall  attain  the  said  age  then  the  clear  annuity  or 

said  annual       rcut  charge  of /.  SO  long  as  she  shall  continue 

dwijf  itt  amti-  "nmarried,  and  after  her  marriage  the  clear  annuity 

nuance  ibr  her    or  yearly  rent  charge  of /.  for  the  remainder  of 

S^^S^  her  life,  in  trust,  to  ^ply  the  said  annuity  or  rcat 
<if  — i.  durios  charge  of  ■  ■  L  during  its  continuance  for  or  to- 
to  ^Whwher  ^ards  her  maintenance  and  education,  the  said  an- 
js»  hcraUoittte  nuity  of  /,  duriug  its  continuance  to  her  for  her 

^^tf-^  absolute  use,  and  that  of h  during  its  continu-» 

to  be  paid  to  her  ance  iuto  her  proper  hands,  or  to  hef  appointee  or 
«ie»eiciw^eiy  appoiutccs  in  Writing  under  her  hand,  to  the  intent 
«€  her  husband*  jjjat  the  samc  may  be  for  her  sole  and  separate  use, 

exclusive  of  her  husband  for  the  time  being,  and 
may  not  be  subject  to  his  power  ot  controui,  debts 
or  engagements,  and  for  which  the  receipts  of  her, 
or  such  her  appointee  or  appointees,  shall  be  efl^ 
/  tual  discharges,  notwithstanding  her  coverture.    And 
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to  the  use  and  intent  that  the  several  other  persons  And  to  ijie  we 
hereinafter  named  may  receive  out  of  the  same  pre-  Sf^^^ 
mises  the  several  annuities  or  yearly  rent  charges  permutfter. 
hereinafter  mentioned,   for  their  respective  lives,  SSJMhe"SS 
clear  of  taxes  and  without  deductions,  that  is  to  say,  mmutictoriciic 
my  sister  J.  R.  one  annuity  or  yearly  rent  charge  of  ^^S^ 
'  '    7.  for  her  life;  H.  D.  (husband  of  my  late  sister  dwr mpectwe 
M.  D.)  one  annuity  or  yearly  rent  charge  of  — — i.  S^'i^.r!* 
for  his  life ;  my  niece  M.  A.  ( daughter  of  my  said  m«y  receh^ 
late  sister)  one  annuity  or  yearly  rent  charge  of  **^*^' 

L  for  her  life;  my  niece  E.  B.  (daughter  of  my 
late  sister  E.  S.)  one  annuity  or  yearly  rent  charge 

of /.for  her  life;  E,  B.  (son  of  my  said  niece 

E.  B.)  one  annuity  or  yearly  rent  charge  of i  L 

for  his  life;  my  niece  J.  M.  (the  wife  of  T,  M.)  one 

annuity  or  yearly  rent  charge  of L  for  her  life; 

my  niece  I.  M.  ( the  wife  of  J.  M. )  one  annuity  or  ' 

yearly  rent  charge  of 1,  for  her  life;  E.  B.  (my 

wife's  brother)  one  annuity  or  yearly  rent  charge  of 
-T-?.  for  his  life;  A.  B.  (my  wife's  sister)  one  annuity 

or  yearly  rent,  charge  of /.  for  her  life;  E.  A, 

(  daughter  of  N.  J.  decea^d )  one  annuity  or  yearly 

rent  charge  of /.  for  her  life;  E.  W.  (my  late 

housekeeper)  one  annuity  or  yearly  rent  charge  of 

I.  for  her  life;  and  J.  P.  one  annuity  or  yearly 
rent  charge  of——/,  for  his  life;  all  the  said  several 
annuities  or  yearly  rent  charges  hereinbefore  directed 
to  be  paid  out  of^  and  charged  upon,  the  said  estates 
and  premises  in  such  settlement  to  be  comprised,  to 
be  paid  to  the  said  annuitants  respectively,  by  equal 
quarterly  payments,  (that  is  to  say)  on  the  25th 
day  of  March,  the  S4th  day  of  June,  the  39th  day 
of  September,  and  the  25th  day  of  December  in 
every  year;  the  first  quarterly  payment  of  the  said 
annuities  respectively  to  begin  and  be  made  on  the 
first  of  the  said  quarter  days  that  shall  happen  next 
after  my  decease,  with  powers  of  distress  and  entry 
upon,  and  perception  of  the  rents  and  profits  of  th^ 
tame  premises,  to  be  limited  and  reserved  to  the  said 
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several  ammitants  in  the  usual  naniier^  .f<»^  l)dt(!^ 
securing  and  compelling  the  payment  of  the  said 
several  annuities  or  yeiirly  fent  charges.  And  as  to 
the  said  estates  and  premises  so  to  be  chaiged^  and 
subject  thereto^  and  to  such  povrers  and  remedies  foi' 
recovery  thereof  as  aforesaid,  to  the  use  of  the  finrt> 
second^  third,  fourth,  fifth,  sixth,  and  all  and  every 
other  the  son  and  sons  of  my  body,  lawfully  issuingi 
(whether  bom  in  my  life-time  or  after  my  death) 
severally  and  successively^  and  in  remainder  oad 
after  another,  as  they  shall  be  in  priority  of  birth,  iii 
tail  male;  remainder  to  the  use  of  all  and  eveiy  the 
daughter  and  daughters  of  my  body,  lawfully  issuingi 
(whether  bom  in  my  life-time  or  after  my  deadi)  in 
tail  general,  to  take  as  ttnants  in  common  if  vnari 
than  one,  with  cross  remainders  among  them  as 
tenants  in  common  in  like  tail  general ;  remainder  to 
the  heirs  of  my  body,  lawfully  issuing;  and  for  de^ 
fault  of  such  issue,  to  the  use  of  W.  w.  (son  of  W-; 
W.  late  of  ■■  ■  ■■■■■  ,  deceased )  and  his  assigns^  for  his 
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life,  without  impeachment  of  waste;  remainder  to 
the  use  of  my  said  trustees  and  their  heirs,  during 
his  life,  in  trast,  by  the  usual  ways  and  raeans^  td 
preserve  the  contingent  uses  and  estates,  in  such 
settlement  after  to  be  limited,  from  being  defeated 
or  destroyed,  but  to  permit  him  and  his  assigns  td 
receive  and  take  the  rents,  issuer  and  profits  of  the 
said  estates  and  premises,  during  his  life,  to  bis  and 
their  own  use;  remainder  to  the  use  of  the  fitsi, 
second,  third,  fourth,  fifth,  sixth,  and  all  and  every 
other  the  son  and  sons  of  the  body  of  the  said  W.  W. 
the  son,  severally  and  successively,  and  in  remain- 
der one  after  another,  according  to  their  priority  of 
birth,  in  tail  male;  remainder  to  the  use  of  my  said 
trustees  and  their  heirs,  during  the  life  of  my  nephew 
J.  J.  upon  the  trusts  hereinafter  declared  concerning 
the  same;  remainder  to  the  use  of  the  first,  second, 
third,  fourth,  fifth,  sixlh,  and  all  and  ewry  other 
the  son  and  sons  of  the  body  of  my  said  nephew  J.  J- 
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•everally  and  successively^  and  in  remainder. one 
after  another^  according  to  their  priority  of  births  in 
tail  male  ;  remainder  to  the  use  of  my  said  trustees 
and  their  heirs  during  the  life  of  my  said  hiece^  J»  M^ 
upon  the  trusts  hereinafter  declared  concerning  the  ^"S'^J^^J^ 
same;  remainder  to  the  use  of  the  1st,  2d,  Sd,  4th,  thdrfiimiiaM. 
5th,  6th,  and  all  and  every  other  the  son  and  sons 
of  the  body  of  the  said  J.  M.^  severally  and  succes- 
sively, and  in  remainder,  one  after  another,  accord- 
ing to  their  priority  of  birth,  in  tail  male;  re- 
mainder to  the  use  of  the  said  trustees  and  their 
heirs,  during  the  life  of  L.  W.,  upon  the  trusts  herein- 
after declared  concerning  the  same;  remainder  to 
the  use  of  the  1st,  3d,  3d,  4th,  5th,  6th,  and  all 
and  every  other  the  son  and  sons  of  the  body  of 
the  said  L.  W.  severally  and  successively,  and  in  re- 
mainder, one  after  another,  according  to  their  prio- 
rity of  birth,  in  tail  male;  remainder  to  the  use  of 
the  said  trustees  and  their  heirs,  during  the  life 
of  J.  L.,  upon  the  trusts  hereinafter  declared 
concerning  the  same ;  remainder  to  the  pse  of  the 
1st,  2nd,  3rd,  4th,  5th,  6th,  and  all  and  every 
other  the  son  and  sons  of  the  body  of  the  said 
J.  L.  severally  and  successively,  and  in  remainder 
one  after  another,  according  to  their  priority  of 
birth,  in  tail  male;  remainder  to  the  use  of  my 
trustees  and  their  heirs,  during  the  life  of  my  said 
sister  J.  T.,  upon  the  trusts  hereinafter  expressed 
and  declared  of  and  concerning  the  same;  re- 
mainder to  the  use  of  all  and  every  the  daughters 
and  daughter  of  the  said  J.  T.,  lawfully  begotten,  or 
to  be  begotten,  and  of  all  my  said  brodiers  and 
sisters,  lawfully  begotten  or  to  be  begotten,  in  tail 
general,  to  take  as  tenants  in  common,  if  more  than 
one,  with  cross  remainders  among  them  as  tenants 
in  common,  in  like  tail  general ;  remainder  or  re- 
version to  the  use  of  my  own  right  heirs.  And  as  to 
the  several  and  particular  uses  and  estates  hereby  di- 
rected to  be  limited  in  such  settlement^  in  remainder 

s  s 
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Andfttotht  to  the  8aid  trustees  and  their  heirs^  during  the  re* 
diJtt*c"d^  spective  lives  of  the  said  J.J,  J.  M.  L..W.  J.  L 
limitea  in  such  and  J.  T.,  such  uses  and  estates  shall  therein  be 
AettWmirtees  ^^^^^red  to  be  so  limited  to  the  said  trustees  and 
during  the  lives  their  heirs^  during  the  continuance  of  the  same  re- 
I.m.'l^w.^'  spectively,  in  trust,  not  only  to  preseneby  the  usual 
j.L.andj.T.m  ways  and  means,  the  several  contingent  remainders 
topwsl^rthe  therein  to  be  limited,  but  to  manage  and  improve 
contingent  re-     the  said  estates  and  premises,  in  such  manner  as  to 

mtinders  therein  ^t        '     i  •  i  i        >  ^       a.       f^i 

tobeUmitcd,  them  the  said  trustees  or  the  trustees  or  trustee  tor 
Md  im™OT?dic'  ^^^  ^^^^  being  shall  seerai  meet,  and  to  receive  the 
««t«eiforthe  reuts,  issues,  and  profits  thereof,  and  to  pay  or  apply 
benefit  of  the     j|^g  game,  or  so  much  thereof  as  shall  remain,  after 

penonsnexten-  ..',.,.,  p  '.^ 

tided.  retaining  or  cnschargmg   the  expences  ot   repairs 

and  improvements,  and  all  taxes  and  other  necessary 
outgoings,  and  the  poundage,  salaries,  or  wages  of 
6uch  person  or  persons,  agent  or  agents,  as  thevi  b^; 
or  she  may  think  fit  to  appoint  or  employ  to  oversee, 
manage,  and  improve,  and  receive  the  rents,  i«iies, 
and  profits  of,  the  said  premises,  to  or  for  the  benefit 
^  of  such  person  or  persons  as  for  the  time  being 
shall,  under  the  limitations  in  such  settlement,  be 
entitled  to  the  next  estate,  of  and  in  the  said  manors 
and  premises  therein  comprised,  ejfpectant  on  the 
particular  use  or  estate,,  for  the  time  being,  vested  m 
possession  in  my  said  trustees  or  their  heirs,  in  trust 
as  aforesaid,  but  subject  to  a  proviso  to  be  inserted  ifl 
such  settlement,  that  if  the  person  or  persons  for 
the  time  being  entitled  to  such  next  estate,  or  any 
of  them,  be  a  minor  or  minors,  and  unmarrW^  ^"^'^ 
during  the  period  that  such  person  or  pewons,  or 
any  of  them,  shall  l>e  aminor  or  minors,  and  continue 
unmarried,  such  part  of  the  net  rents  issues  ana 
profits  of  the  said  premises  as  such  unmarried  minor 
ctj  ,  fo,  ^^  minors  would  be  entitled  to,  if  he,  she,  or  they 
the  ditposai  and  was  or  wcre  married,  or  adult,  shall  be  dispof 
•ppiication  of    ^f  ijy  the  sai^  trustees  or  trustee  for  th?  time  being 

the  rents  and        •/<%•».  i         •  •*«•  kUCw 

profita,  in  case     lu  tlic  folIowing  manner,  that  is  to  sav,  a";  *" 
iext'SiSIJd"     yearfy  sum  or  sums,  or  such  part'thereofi  as  they,  ^^ 
bau  be  minors,   or  slie,  ifl  their,  his,  or  her  discretion  shall  tninK  n 
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Cfessary,  not  exceeding  — /.  per  annum,  shall  be 
applied  for  or  towards  the  maintenance  and  educa- 
tion of  such  minor,  or  for  each^  such  minor,  if  more 
than  one,  untjl  he  or  she  shall  attain  the  age  of  14  '^^^l,^ 
years,  and  after  that  age,  and  until  he  or  she  shall  at-  for  their  main- 
tain  the  age  of  18  years,  or  shall  be  married,  any  yearly  J^Xt?eJ*rZ^* 
sum  or  sums  not  exceeding  — Z.  per  annum  for  such  spcaivc  ages, 
minor,  or  each  such  minor,  and  after  the  age  of  18 
years,  and  until  he  or  she  .shall  attain  the  age  of  21 
years,  or  be  marrijed,  any  yearly  sum  or  sums  not  ex* 
ceedifig  — Z.  per  annum,  for  such  minor  or  each 
such  mjnor;  and  the  surplus  of  such  net  rents  and  The  surplus  of 
profits  as  such  unmarried  minor  or  minors  would,  if  the  «aidircntt 

*  -»'  f-tt  •.%     %    ^  ••  «na  profits  m 

married  or  adult,  be  entitled  to^  remaining  unap-.  the  mean  time 
plied  for  the  last-mentioned  purpose,  shall,  during  J^j^^uV^^t^ 
J5uch   period,  be  considered  as  constituting  part  of  tor's  personal 
my  residuary  personal  estate,  an4  be  subject  to  the  ^^^^ 
disposition  hereinafter  made  thereof,  and  to  all  the        \ 
trusts  and   powers  in  this   my  'will  contained^  re- 
specting the  same.     And  I  will  and  direct  that  ther^,  settkment  to 
snail  be  inserted  in  such  settlement  a  power  or  pro-  ~°'**"  *  p°^* 
yiso   enabling   the^said  W.  W.,    as   and   when  he  ^lifetojoi^- 


woman 


shall   be  in   the  actual  possession  or  entitled  to  the  J"«»«y 

i  •  1  r*         p    f  i  I  1  he  may  marry. 

rents^  issues  and  profits  ot  the  said  estates  and  pre- 
mises so  to  be  settjed  by  deed  or  will,  to  grant,  limit, 
settle,,  or  appoint  to,  or  to  the  use  of,  or  in  (rust  for,  • 
any  woman  or  women,  whom  he  shall  happen  to 
marry^  (and  that  either  before  or  after  such  mv- 
riage,)  for  and  during  the  natural  life  or  lives  of 
of  such  woman  or  women  respectively  for  her  or 
their  jointure  or  jointures,  and  in  bar  of  her  or  their 
dower,  to  take  effect  immediately  after  his  decease, 
any  annual  sum  or  yearly  rent  charge,  annual  sums  or 
rent  charges,  not  exceeding  — L  by  the  year,  tax 
free,  and  without  any  deduction,  to  be  issuing  out  of, 
and  to  be  charged  and  chargeable  upon  all,  or  any 
part  of  the  said  estates  and  premises,  with  such 
powers  ^d  remedies  for  recovering  the  same  when 
i»  arrea'r^  ajid   to  create  and  limit  isuch  term  or    ' 
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terms  of  years  for  raising  and  better  securing  HiA 
Aflddw i  same>  as  to  him  shall  seem  meet.  And  it  is  also mj 
*««^  iw«^*    ^jij^  ^i,at  in  such  settlement  there  shall  be  inserted  a 

power  or  powers  enabling  the  said  W.  W.  and  also 
the  trustees  or  trustee  for  the  time  being  under  such 
settlement^  as  and  when  thev  shall  respectively  be  in 
the  actual  possession^  or  entitled  (o  the  receipt  of  the 
rents  and  profits^  of  my  said  manors,  hereditaments^ 
and  premises,  under  the  limitations  therein  contained, 
and  also  during  the  minority  or  minorities  of  any 
such  child  or  children  as  may  be  entitled  to  the 
freehold  and  inheritance  thereof,  under  such  limi* 
tations  ^as  aforesaid,  to  make  leases  of  all  or  any  part 
of  the  said  premises  for  any  term  not  exceeding  21 
years   in  possession,  and  not  in  reversion,  or  by 
way  of  future  interest,  so  as  there  J)e  reserved  in 
every  such  lease  the  best  and  most  improved  yearly 
rent,  to  be  incident  to  the  immediate  reversion  of 
the  premises  so  to  be  demised,  that  can  be  reasonably 
had  or  gotten  for  the  same,  without  taking  any  fine, 
premium,  or  foregift,  for  the  making  thereof,  and  so 
as  there  be  contained  in  every  such  lease  a  con- 
dition  of  re-entry  on   non-^payment  of  the  rent 
thereby  to  be  reserved,  and  so  as  the  lessors  execute 
counterparts  thereof,  and  do  thereby  covenant  for 
the  due  payment  of  the  rents,  to  be  thereby  re- 
served, and  be  not  made  dispunishable  for  waste* 
Scttkmeneto     And  it  is  my  will,  that  in  such  settlement  there  shau 
Jil?S  obu^ng  ^^  inserted  a  proviso^  condition,  or  clause,  enjoining 
tbepenonttak.  (hc   issuc  male  of  my  said  niece  J.  M.  within  six 
nmitati^to     Calendar  months  next  after  such  issue  male  shall 
iifletbetett»-     comc  iuto  posscssiou  of  the  said  estates  and  ft^ 

mises,  under  the  limitations  in  such  settlement,  to 
assume,  take,  and  use  the  surname  of  W.  only,  and 
to  write  and  sign  that  surname  only  in  or  to  all  acts, 
deeds,  and  instruments,  and  on  all  other  occasions, 
and  for  determining  the  estate  tail  of  such  issue,  re*^* 
ing  or  neglecting  to  comply  with  such  condition,  ana 
limiting  Ae  said  estates  and  premises  over  to  those 
who  may  be  next  in  remainder  expectant  on  i^^ 
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estate  tail>  under  such  settlement^  or  who  would  be 
iotitled  to  the  possession  of  the  said  premises,  under 
the  limitations  in  such  settlement,  in  case  the  tenant 
in  tail  male  so  refusing  or  neglecting,  were  actually 
dead,  without  issue  male.     And  my  will  further  is,  Setdementt* 
that  such  intended  se^lement  shall  contain  a  proviso  ^^e^o^- 
that  in  case  any  of  the  trustees  therein  named,  or  any  «"?« « change 
succeedmg  trustee  or  trustees  m  their  or  any  of  their  of  tnutectta 
place  or  places  (whether  introduced  into  the  trusts  ^J^^jl^ 
therein   contained  by  nomination   or  appointment 
as  hereinafter  mentioned,  or  by  representation  of 
atiy  deceased   trustee  or  trustees,)    shall  die,    or 
desire  to  be  discharged  from,  or  refuse  or  neglect 
to .  act,    or   become    incapable    of   acting    in    the 
execution  of  such  trusts,  or  any  of  them,  it  shall 
be   lawful   for  the  surviving  or  other  trustees   or 
trustee  for  the  time  being  {whether  he,  she,  or  they 
may   have  been   created  a  trustee  or  trustees  by 
nomination  or  appointment,  or  have  become  so  by 
representation  as  aforesaid,)  by  deed  or  instrument, 
under  hand  and  seal,  attested  by  two  or  more  wit- 
nesses, to  nominate  and  appoint  any  other  person 
or  persons  to  be  a  trustee  or  trustees  in  the  stead 
of  the  trustee  or  trustees  so  dying,  desiring  to  be 
discharged,   or  refusing   or  neglecting   to  act,   or 
becoming   incapable  of  acting   as  aforesaid;   and 
a  clause  making  the  usual  provision  for  vesting  the 
trust  estates,  real  and  personal,  according  to  such  no« 
minatjon  or  appointment,  and  for  giving  the  same 
its  full  effect,   and  enabling   the  new  trustees   or 
trustee  to  execute  every  trust  and  power  which  the 
old  trustee  or  trustees  might  have  done   if  such 
appointment  had  no^  taken  place,  either  alone  or  in 
conjunction  with  the  continuing  trustee  or  trustees 
(if  any)  as  the  case  shall  happen.     And  also  the  ^**i*^ 
usual  clause  for  the  indemnity  of  the   trustees  or  andtademmtf 
trustee  therein  named,  their  heire,  executore,  admini*  m  the  tnut^c 
strators  and  assigns,  and  for  enabling  them  to  act  with 
safety  in  the  execution  of  the  truste  of  such  settle- 
ment, and  such  other  clauses  as  are  usual  in  settle* 
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"T™*^?  to  mentd  of  the  like  kind.  And  9s  to,. for,  and  concern- 
posMssed  of  the  ing  my  said  copyhold  and  leasehold  estates  and  pre- 
copyhoidand     mises,  OF  SO  much  thereof  as  may  remain  unsold,  for 

leasehold  esutes  ,.  I'li/*.  *•■'  i 

«ron  corre^n-  making  good  the  deficiency  of  my  personal  estate, 
denetrutts.       j^^^  specifically  bequeathed,  in  answering  my  debts, 
legacies,  and  funeral  and  testamentary  tharges,  I  will 
and  direct  that  the  said  trustees  or  the  trustees  or  trustee 
for  the  time  being  do  and  shall  stand,  seised  and  pos- 
sessed of  the  same  respectively,  (subject  to  any  such 
mortgage  or  .mortgages  as  may  be  made  thereof  as 
aforesaid,)  upon  such  trusts,   and   for  such  intents 
and  purposes  as    are   hereinbefore   directed  to  be 
limited  or   expressed,  of,  and  concerning  the  said 
freehold  manors  and  premises   therein  to  be  com- 
prisedip  and  witfa>  under,  and  subject  to  such  and  the 
same   powers,  provisos^  conditions,  limitations,  and 
declarations,  as  are  directed  to  be  contained  therein, 
concerning  the  same  freehold  manors  and  premises, 
or  as  near  thereto  as  can  or  may  be,  and  the  rules  of 
law  and  eguity  and  the  different  nafures  of  the  estates 
Trustees  to  re-    and  tcuurcs  will  admit.   Provided,  that  it  shall  be  law- 
wlnd  whVn"     ^"^  ^^^  ^Y  ®^'^  trustees,  their  executors,  administrators, 
they  shall  think  and   assigus,   as  and  when  they  in  their  discretion 
proper.  ^j^^jj  ^j^jj^j,  proper  orsce  occasion,  to  renew  the  lease 

and  leases  of  all  or  any  part  of  my  leasehold  pre- 
mises, and  pay  the  fines  and  fees,  and  other  expenccs 
necessary  to  be  paid  for  such  renewal  or  renewals, 
out  of  any  monies  which  may  be  in  their  hands  by 
virtue  of  this  my  will,    and  to   rebuild   or  repair 
all  or  any  of  the  messuages  or  tenements,  to  be  de- 
mised by  such  renewed   lease   or  leases,  (if  such 
renewal  shall  be  obtained  on  terms  of  rebuilding  or 
repairing,)  and  to  pay  the  expences  of  such  re- 
pairing or  rebuilding,  in  like  manner  as  I  have  di- 
rected with  respect  to  the  expences  of  such  renewals 
All  the  renewed  aforcsaid ;  all  which  renewed  leases  shall  be  ve<?ted  in 
l?a^"d  b^thc      ^^^^  ^^^  ^^^^  trustees,  their  executors,  adminislra- 
tnistecs  upon      tots,  and  assigns>  upon  the  same  trusts,  and  for  the 
the  swnc  trusts.  ^^^^  inteuts  and  purposes,  and  with,  under,  and  sub- 
ject to  the  same  powers,  provisosj^  conditions,  and  de- 
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clarations^  as  are  contained^  and  referred  to  in  this  my 
xvill  concerning  the.  preseitt  subsisting  leases^  or  the 
premises  therein  fcomprised.     Provided,  and  my  will  Trustees  to 
further  is,  that  it  shall  be  lawful  for  my  said  trustees,  SfmltJftii^ 
their  heirs,  executors,  administrators,  and  assigns,  in  until  the  ettitet 
the  mean  time,   until  such  settlement  of  my  «aid  5S^ ^^^;"j^ 
estates  shall   be   made    as   herein   before  directed,  Maboremen. 
to  make  or  grant   leases  of  all  my  said  freehold^  I^tto°thr 
and  also  of  my  said  copyhold  and  leasehold  manors  ^"^'^J^ji. 
-and  premises  hereinbefore  devised  to  them  upon  trust  ™werfbr that 
as  aforesaid,  which  may  be  remaining  unsold,  for  any  pa»p«c!o*>f 

- .        ^  /  .  ^      ,  V      •    ^    inserted  in  the 

term  not  exceeding  Zi  years  in  possession,  reserving  settlement. 
the  improved  rents,  and  without  taking  fines,  and 
•subject  to  the  like  restrictions  as  are  mentioned  with 
.respect  to  leases  to  be  made  under  the  power  of 
leasing  directed  to  be  inserted  in  the  said  intended 
settlement,  and  to  appoint  6uch  persons  as  they  shall  To^pomtpw- 

,  .    ,  *  £  *  ,    .  •'  sonstooveraee 

think  proper  to  oveftee,  manage,  and  improve  my  and  manage  the 
said  estates  and  premises,  and  to  receive  the  rents,  ^^^^^^^ 
issues,  and  profits  thereof,  and  to  pay  or  allow  to,  or  per-  and  to  aiiev^ 
mit  such  overseer  or  overseers,  receiver  or  receivers,^  wSefc**^ 
to  retain  such  poundage,  or  sum  gr  sums  of  money,  by 
way  of  salary  or  wages,  as  my  said  trustees  or  the 
trustees  or  trustee  for  the  time  being  shall  think  meet 
or  reasonable.  And  I  give  the  following  legacies(4),  P«?»n«n^i«- 

(4)  Whenever  a  legacy  is  ^ven,  and  the  gift  and  time  of  pay-  of  the  peileds 
raent  are  both  future,  as,  if  I  give  to  A.  B.  a  legacy  of  — /.  at  and  of  resting,  both 
'when  he  comes  of  age,  tliere  the  time  is  annexed  to  the  gift  and  sub-  » to  legacies 
stance  of  the  thing,  and  if  the  legatee  die  before  he  comes  of  age,  '"^  legatory 
the  legacy  lapses.    1  Eq.  C.  Abr.  295.    1  V^.  48.    8  Atk.  101,  P^'*^*' 
645.  1  Bun-.  227.  S  Vez.  jun.  135.    12  Vez.  jun.  75.  Sansbury  v. 
Read,  13  Vet.  jun.  108.    Hixon  v.  Oliver.    A  direction  to  pay 
interest  upon  legatory  portions  where  they  are  charged  upon  per- 
sonalty is  always  evidence  of  the  vesting,  for  so  it  is  always  held  in 
the  Givil  and  Ecclesiastical  Courts,  from  which  the  rules'  respecting 
legacies  and  legatory  portions  are  drawn.    But  it  is  otherwise  where 
m  portion  is  provided  by  deed.     2  Vez.  207*  Lord  Teynham  v. 
Webb,  id.  263,  Herbert  v.  Parsons.    With  respect  to  all  interests 
arising  out  of  land,  the  general  rule  is,  without  regard  to  the 
question,  whether  the  land  be  the  ^primary  or  only  the  secondary 
'-md  auxiliary  fund— or  whether  the  charge  be  made  by  deed  or 


632  Precederas  of  WUU. 

Tohttwtfe  ft     •  that  i«  to  say/  to  my  said  wife  — l.  for  mournine^ 

iunl  for  her  tm*  <■  i        •  i*   ^  •  ji  ^  ^i_ 

mediate  occa-    and  her  immediate  occasions^  and  to  my  other  execii- 

wms, 


whether  it  be  a  portkm^  or  a  genefal  legacy— or  6r 
a  child  or  a  stranger— or  with  or  without  intereai-  that  cfaiigei 
iipOD  land  payable  at  a  fixture  day,  shall  not  be  ndaed  where  the  party 
dies  before  tne  day  of  payment.  This  is  the  general  rule,  but  there 
are  many  exceptions ;  as  where  the  time  of  payment  is  postjxiaed 
firom  the  circumstances  not  of  the  person  bat  of  the  food:  tfauawnere  a 
lepcy  ia  charged  on  land,  to  be  paid  after  the  death  of  the  testsfior'l 
wife,  there  if  uie  le^tee  die  after  the  death  of  the  testator,and  be&ce 
the  death  of  the  wife,  the  legacy  goes  to  the  representatives  of  the 
legatee:  see  1  Bro.  C.  R.  ISl,  note;  and  Ambl.  167.  Timsttl  9. 
Bracken.  But  where  a  legacy  charged  on  real  property  ii  givca 
expressly  with  a  view  to  the  wants  and  occasions  of  the  legatee  att 
particular  time,  as  at  21,  or  marriage,  if  the  Iqpatee  die  befere  the 
time  at  which,  accordine  to  the  intention  of  the  teatator»  the  legacy 
would  be  wanted,  it  sixuis  into  ihe  land.  See  the  note  to  the  cutit 
the  Duke  of  Chandos  v.  Talbot,  2  P.  Wms.  612. 

Mr.  Cox  observes,  that  where  portions  have  been  given  cot  of 
land,  and  no  time  of  payment  is  expressed,  the  determinatiooi  vt 
difficult  to  be  recondlra,  some  considerihg  them  aa  pretenthr  vcsiedr 
and  others  that  they  do  not  vest,  if  the  legatees  die  beroie  tbey 
want  them ;  see  the  note  last  mentioned.  But  perhaps  the  caRf 
may  be  reconciled  by  adverting  to  this  distincdon,  viz.  that  "vhett  as 
time  b  given,  and  interest  is  made  payable,  they  vest  immediateljt 
and'that  where  no  time  is  expressed,  and  interest  not  given,  thef  (fe 
not  vest  before  21  or  marriage :  see  2  £q.  C.  Abr.  24fS»  Ch.  Ct* 
181.  Rec.in  Ch.  318.  S  Atk.  645.  It  seems  that  where  a  kgatf 
is  charj^  on  a  mixed  fund,  it  sinks  into  the  land  if  it  becomes  necei- 
aary  to  resort  to  that  fond,  yet  if  the  personal  eatate  is  snficieat  it 
▼estt  as  to  that ;  1  Vez.  jun.  4^.  And  it  seems  that  where  it  0 
charged  only  on  personal  estate,  directions  for  maintenance  will  sot 
make  the  portion  vest ;  2  Vez.  207,  262.  1  Burr.  227.  2  P.  W«». 
612;  not^  1.  And  wherever  payment  is  postponed  till  21,  though  it 
may  vest  for  some  of  the  above-mentioned  reasons,  yet  the  repreieo^ 
tative  cannot  claim  it  until  the  party,  had  he  lived,  would  have  been 
21;2Vem.l99.  2  Vent.  842.  If  the  sum  itself  which  is  to  be  pa^ 
at  a  future  time  is  uncertain^  it  cannot  vest  in  the  interim ;  1  Vea.  "• 
Maddison  v*  Andrew.  Under  words  importing  a  iemmey  m  c9mM»t 
though  combined  with  words  of  survivorships  me  interest  io  a  lever* 
sion,  bemg  limited  so  as  to  vest  at  the  death  of  the  testator,  V^  ? 
the  representatives  of  one  of  the  legatees,  who  died  between  the  (^k» 
of  the  testator  and  of  the  person  entitled  for  life;  7  Vez.  inn-  2^ 
And  a  legacy  given  at  a  particular  age  may  vest  immediatdy  aa  tot 
death  of  testator,  by  force  of  the  accompanying  words>  as  wh0« 
trustee  is  appointed  tor  the  legatee  during  his  minority ;  6  Vez.  Jtf*« 
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ton  and  trustees  above-named  lOOl.  each^  as  a  small  ToUsexeeutan 
acknowledgm,ent  for  the  trouble  they  will  have  in  the  ^^**^*~»*^*^ 
execution  of  this  my  will.  And  I  desire  my  exe-  Advance  of 
cutors  to  give  mourning  and  one  year's  wages>  (over  ^^ 
and  above  what  may  be  due  for  wages)  to  all  such 
my  servants  as  they  in  their  discretion  may  think 
propen  And  I  give  to  my  said  nephew  J.  A.  — I,  to 
be  paid  to  him  at  his  age  of  21 ;  to  D.  C.  — l. ; 
to  my  nephew  L.  — L ;  to  my  niece  E.  F.  — I.  at  and 
when  she  shall  arrive  at  her  age  of  21^  or  be  mar- 
ried ;  to  my  nephew  T.  D.  — /.  at  his  age  of  21,  with 


SS9.  7  Vez.  jun.  421.  It  can  hardly  be  necessary  to  obsenre  that  the 
jear  giTen  to  execators  does  not  prevent  the  vesting;  10  Vez.  jon.  18. 
To  prevent  a  lapse  of  a  legacy,  a  will  should  be  spedallv  penned;  S 
Atk*  S>7%S82.  Thns,  where  testatrix  forgave  a  debt,  ana  desired  her 
executors  to  deliver  up  the  bond  to  the  debtor^  it  was  held  it  did  not 
hpse  by  his  death  before  tesutrix;  1  Vez.  219.  1  P.  Wms.  88.  And 
if  testator  expressly  directs  that  his  legacies  shall  not  lapse  by  the 
deaths  of  the  legatees  in  his  life-time,  and  then  fives  a  legacy  to  B« 
his  executors,  and  administrators,  the  legacy  will  not  lapse  dungh 
B.  die  in  testator's  life ;  8  Atk.  572.  8  Bro.  C.  C.  22^  And 
where  a  le«icy  is  given  in  consideration  of  pa3ring  an  annuity,  and 
the  legatee  dies  in  the  testator's  life-time,  the  annuity  shall  be  a  charge 
on  the  residuum,  thou^  the  legacy  lapsed ;  1  Vez.  141.  Oke  «• 
Heath.  If  a  legacy  be  ^ven  to  several  persons  jointfy^  and  one 
die  in  the  testator's  life-time,  his  legacy  will  go  to  the  survivor  t 
2  Vem.  611.  Ledsome  v,  Hickman.  But  wherever  the  words 
<  equally  to  be  divided,'  or  <  share  and  share  alike'  are  introduced,  the 
legatees  take  as  tenams  in  common^  and  the  share  of  one  dying  in 
the  life  of  testator  lapses,  and  of  one  dying  after  his  death,  goes  to 
his  represenutives ;  S  Bro.  C.  C.  25,  824.  1  Vez.  542.  2  Atk. 
321.  Ambl.  186.  2  Bro.  C.  C  220.  8  Bro.  C.  C.  455.  8  P.  Wms. 
1 15.  2  P.  Wms.  847.  id.  529. 

With  respea  to  the  abatement  of  legacies,  it  may  be  useful  to  ob- 
-  aenre  that  in  case  of  a  deficiency,  chanty  legacies  must  abate  in  pro- 
portion, and  so  mu#t  legacies  given  to  executors  for  their  trouble ;  but 
•mall  gifts  to  the  poor  of  a  parish  have  been  considered  as  doles, 
and  part  of  the  funeral,  and  tmrefore  exempt  from  this  liability;  but 
legacies  to  servants  abate.  Specific  legacies  do  not  abate  wiUi  the 
pecuniary  legacies,  but  abate  inter  se.  If  one  makes  a  will  and  theQ 
a  codicil,  and  gives  legacies  by  both,  on  a  deficiency  they  shall  all 
oome  into  average,  but  if  one  gives  legacies,  and  apprehending  there 
will  be  a  surplus,  gives  further  Icg^acies  out  of  the  surplus,  by  his 
will  or  codicu,  the  legacies  first  eiven  shall  have  the  preference  | 
2  P.  Wms.  2&,    Attorney  General  v.  Robins. 
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interest  in  the  mean  time ;  to  Jl.  S.  and  J.  F. 
each,  at  their  several  9ges  of  ^1 ;  and  unto  each  of 
my  nieces  A.  J.  and  J.  S.  — /. ;'  unto  E.  and  A.  H. 
— I. ;  unto  J.B.  H.  B.  andC.  B,  children  of  my  niece 
D.  N,  — I.  each  ;  all  the  said  legacies  to  be  paid  to 
the  respective  legatees  within  12  months  after  my 
decease,  (save  and  except  those  given  to  my  said  wife, 
my  said  trustees  and  executors,  and  my  servants, 
which  are  to  be  paid  immediately  after  my  death). 
Legacy  sctiW.   And  I  give  unto  the  said  Sarah  S.   the  daughter  of 

,  the  sum  of  — l.  on  the  day  of  her  mar- 
'riage;  and  I  give  after  her  decease  the  said  sum  of 
— Lunto  such  child  or  children  of  her  the  said  S.S.  as 
shall  attain  the  age  of  21  years,  to  be  divided  among 
them  (if  more  than  one)  in  equal  shares,  and  if  but 
one,  the  whole  to  go  to  such  one  child  as  shall  attam 
the  said  age.  The  portion  or  portions  of  such  of  them 
as  may  attain  the  s?iid  age,  in  the  life-time  of  the  said  S. 
S.,  to  be  a  vested  interest  or  vested  interests,  though 
not  payable  till  after  her  death,  and  the  interest  of  the 
presumptive  portions  of  such  of  her  children  as  may 
be  under  the  said  age  at  the  time  of  her  death,  or  so 
much  thereof  as  shall  be  thought  necessar}',  to  be  ap- 
'  plied  for  or  towards  the  maintenance  and  education  of 
such  infant  child  or  children,  until  he,  she,  or  they 
shall  attain  the  said  age ;  and  the  surplus  dividends, 
or  interest  which  may  not  be  applied  for  that  pur- 
pose to  accumulate  and  go  along  with  the  original 
share  or  shares  ;  or  in  case  there  shall  be  no  such 
children  who  shall  attain  the  said  age,  such  accumu- 
lations to  fall  together  with  the  principal  sum  into 
my  residuaxy  personal  estate.     And  I  give  unto  J.  W. 

daughter  of  my  said  nephew  ,  200/.  but 

the  same  not  to  be  vested  in  or  paid  to  her  till  she 
shall  attain  the  age  of  21  years,  and  not  to  bear  in- 
terest in  the  mean  time ;  I  give  unto  J.  R.  daughter  of 

,  500/.  but  the  same  not  to  be  vested  in  or 

paid  to  her  till  the  age  of  21^  years,  and  not  to  bear 
interest  in  the  mean  time ;  I  give  unto  J.  B.  eldest  son 
of  the  said  E. ,  whom  1  have  hitherto  brought 
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up  and*  taken  under  my  protection,  — l.  over  and 
Above  what  he  may  participate  in  the — L  hereinbefore 
given  among  the  children  of  the  said  E.  ,  but 

the  same  not  to  be  vested (5)  in  or  paid  to  him  till 

(5)  If  a  legacy  be  made  payable  on  a  cert^n  day,  aad  nothing  b  Of  intertst  opoft 
expressed  about  interest,  it  is  a  general  nile  that  the  interest  shall  l^sdes. 
commence  only  from  the  time  it  is  payable,  though  the  legacy  may 
vest  from  the  death  of"  the  testator,  so  as  to  be  transmissible  to  the 
legatee'^s  representatives,  in  case  he  dies  before  it  is  payable;  2  P. 
Wms.  481,  notes.  S  Vez.  jun.  10.  4  Vez.  jun.  1.  But  if  the 
legatee  die  before  the  time  of  payment,  as  if  it  be  made  payable  to  the 
kgat«e  at  ^1,  and  he  die  before  21,  his  representative  must  w^t  till 
he  would  have  attained  21  if  he  had  livedo  unless  it  were  directed  by 
the  will  to  be  paid  with  interest ;  4  Vez.  jun.  345.  Where  no  time 
is  appointed  for  the  payment  of  a  legacy,  it  is  not  necessarily  payable 
till  the  expiration  of  a  year  after  the  testator's  death,  that  being  the 
time  allowed  the  executor  for  getting  in  the  effects,  and  therefore  la 
such  a  case  interest  does  not  begin  to  be  payable  till  the  year  is  ex* 
pired ;  2  P.  Wms.  26,  27.  The  old  doctrine  that  the  payment 
of  interest  should  depend  upon  the  funds'  being  productive  or  barreOy 
is  exploded ;  and  now,  although  the  testator's  property  consiits 
of  stock  producing  a  certain  and  regular  interest,  yet  if  the  will  is 
silent  about  interest  none  will  arise  upon  a  legacy  given  by  him  til! 
the  end  of  the  year  after  his  death  ;  7  Vez.  jun.  96.  But  though 
this  is  the  general  rule,  it  does  not  apply  where  the  legatee  is  me 
child  of  the  testator,  for  in  such  a  case  the  Court  will  order  interest 
to  commence  immediately,  since  a  parent  is  bound  by  the  law  of 
nature  to  provide  a  present  maintenance  for  his  own  child ;  S  Vez. 
jun.  13,  3  Atk.  60,  102;  and  it  seems  it  was  Alvanley's  opinion^ 
when  Master  of  the  Rolls,  that  illegitimate  children  were  to  be  ad- 
mitted to  the  same  benefit;  3  Vez, jun.  12;  though  Lord  Hard- 
wicke  held  a  contrary  opinion,  on  the  principle  of  law^  which 
recognizes  no  relationship  in  such  a  child;  1  Vez.  310.  And 
Lord  Eldon  seemed  to  think  that  there  oueht  to  be  something  to  shew 
that  the  testator  means  to  put  himself  in  loco  parentis.  6  Vez.  jun. 
Perry  v.  Whitehead,  and  see  4  Vez.  jun.  De  Mazar  v.  Pybus.  Lord 
Alvanley  was  also  of  opinion  that  a  grandchild  was  to  be  com- 
prized within  the  exception ,  out  of  the  above-mentioned  general 
rule,  and  was  to  be  put  upon  the  same  footing  with  a  child  in 
this  respect;  3  Vez.  jun.  12.  And  the  Court  of  Chahcery  has . 
in  subsequent  cases  confirmed  that  opinion;  5 Vez. jun.  194.  But 
this  favour  does  not  extend  to  a  nephew  ;  3  Vez.  jun.  12.  Where 
a  legacy  is  left  to  an  in£int,  payable  at  21,  and  bequeathed  over  on 
his  dying  before  that  age,  and  his  death  happens  before  his  arriving  at 
that  age,  the  accumulated  interest  shall  go  to  the  representative  of 
the  deceased,  and  not  to  the  remainder  m^n-;  2  P.  Wms.  421, 
note  1.  1  Bro.  C.  R.  82,  335.  3  Atk.  59.  Where  a  father  is 
living  and  able  to  maii&uin  hia  ^i  to  yrhom  a  legacy  is  bequeathed. 
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,his  age  of  31  years^  and  not  to  bear  interest  in  the 
mean  time ;  and  unto  such  child  or  children  of  my 

—  ■  ■      ■       "       ■         ■  -  ■■■■  '■'  

it  has  been  held  that  the  interest  of  the  Imcy  shall  not  be  applied  to 
hia  maintenance  daring  his  nonage  ;  S  Atk.  00^  399.  But  where 
the  £rther  is  incompetent  to  maintain  hia  child»,  he  shall  bemaJB* 
tained  out  of  the  interest  of  his  legacy,  whether  it  be  vested  or  coo* 
tingent)  and  althoa^  the  legacy  be  bequeathed  OTer  on  the  in&Dt's 
dym^  before  21 ;  S  Atk.  GO.  2  P.  Wms,  21.  Where  a  Mer 
poTides  any  maintenance  for  a  child,  however  small,  and  howefcr 
large  the  legacyi  the  inference  in  £ivour  of  interest  is  ''cpdU. 
See  Cas.  temp.  Lord  Redesdale,  Ellis  v.  Ellis,  and  note.  WBer^ 
the  occasion  is  very  pressing,  the  Court  will  sometimes  break  in  opoa 
the  principal,  but  this  is  seldom  and  cautiously  done ;  4Bac.  Abr.  4i33. 
SBro.  C.  R.  178.  2  P.  Wms.  21.  1  Vem.  255.  audit  seems  tfait 
can  on  no  account  be  done  if  the  legacy  be  devised  over  on  the  infaDt'i 
dying  before  he  comes  of  age ;  4  Bac.  Abr.  442.  Whether  legadei 
^  dharged  on  real  or  personal  estate,  it  is  become  the  estabushed 
practice  of  the  Court  to  allow  Qply  4  per  cent,  where  no  interest  ii 
directed  by  the  will ;  4Bac.Abr.44a  2Bro.  C.R.47.  3  Bit). 
V.  R..  53. 

If  an  annuity  be  given  by  a  will  without  specification  as  to  the 
times  of  payment,  it  shall  commence  in  computation  from  the  tes- 
tator's death,  and  consequently  the  first  payment  shall  be  made  st 
the  expiration  of  the  year  after  that  event ;  but  if  a  sum  be  direoed  ts 
be  placed  out  to  produce  an  annuity^  whether  that  is  to  be  coosidered 
as  a  legacy  payable  at  the  end  of  the  year,  and  to  begin  in  computa- 
tion only  from  that  time,  or  as  an  annuity  commencing  from  tbs 
testator's,  death,  seems  not  to  be  fully  settled ;  7  Vez.  jun.  96L 

An  executor  used  often  to  be  embarrassed  how  tp  ^])0se  of  s 
legacy  bequeathed  to  a  minor.     He  runs  a  risk  in  paying  it  to  die 
father,  or  any  other  relation  of  the  infant}  without  the  sanction  of  a 
Court  of  Equity ;  4  Bac.  Abr.  429,  1  Equ.  C.  Abr.  300.  S  Br^ 
C.  R.  96,  186.    4  Bum.  Ecd.  C.  321.    But  by  the  Act  of  35 
Geo,  3.  c.  52.  s.  32.  it  is  einacted,  that  where  by  reason  of  the  »• 
6ncy  of  any  legatee,  the  executor  cannot  pay  the  legacy,  it  *^^ 
lawful  for  him  to  pay  such  le^y,  after  deducting  the  duty  payaUe 
thereon,  into  the  Bank  of  England,  with  the  privity  of  the  Accoanfc- 
ant  General  of  the  Court  of  Chancery,  to  be  placed  to  the  ^ccountrf^ 
the  legatee,  for  payment  of  which  the  Accountant  General  »wU 
give  his  certificate,  on  the  production  of  the  certificate  of  the  Cofli- 
missioners  of  Stamps,  that  the  duty  thereon  has  been  dulypa^* 
and  such  payment  into  the  Bank  shall  be  a  sufficient  dischaife  icnt 
such  legacy ;  and  when  paid  it  shall  be  laid  out  by  the  Accoano^ 
Gener^  in  the  purchase  of  3  per  cent,  consolidated  annuities }  wum: 
with  the  dividends  thereon  shall  be  transferred  or  paid  to  *^  P^^ 
entitled  thereto,  or  othcninse  applied  for  his  benefit,  on  appucatiM 
to  the  Court  of  Chancery  by  potion,  or  motion  in  a  'fiooao^^^^ 
But  the  executor  is  not  bound  to  j>ay  the  legacy  into  the  B90k  tw 
expiration  of  a  year  after  the  testator's  death. 
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nid  nephew  I.  J.,  (bom  in  hi9  life-time  or  after  his 
death)  as  shall  attain  the  age  of  31  years^  the  sum  of 
— /.  to  be  divided  between  or  among  them^  if  more 
than  one,  share  and  share  alike,  and  if  but  one  then 
the  whole  to  such  one  child  as  shall  attain  such  age, 
and  not  to  bear  interest  in  the  mean-time.  And  after 
the  decease  of  my  said  neice  I.  M.,  I  give  unto  such 
child  or  children  of  her,  now  in  being  or  hereafter  to 
be  bom,  as  shall  live  to  attain  the  said  age  of  31 
years,  the  sum  of  — L  the  same  to  be  divided  be- 
tween or  among  them  (if  more  Aan  one),  share  and 
share  alike,  and  if  but  one  then  the  whole  to  such 
one  child  as  shall  attain  the  said  age,  and  not  to  bear 
interest  in  the  mean-time,  but  the  portions  of  such 
of  them  as  shall  attain  the  age  of  31  years  in  his  life- 
time, shall  be  vested  interests,  though  not  payable 
until  after  her  death,  and  after  the  decease  of  my  said 
niece  I.  M. .  I  give  the  sum  of  — L  to  such  child  or 
children  of  her  now  in  being,  or  hereafter  to  be  bom, 
as  shall  attain  the  age  of  21  years,  the  same  to  be 
divided  between  or  among  them  if  more  than  one, 
share  and  share  alike ;  and  if  but  one,  the  whole  to 
such  one  child  as  shall  attain  the  said  age,  and  not  to 
bear  interest  in  the  mean-time  ;  but  the  portions  of 
such  of  them  as  shall  attain  the  said  age  in  her  life- 
time, shall  be  vested  interests,  though,  not  payable 
till  after  her  death.  And  I  give  after  the  decease  of 
the  said  E.,  unto  such  child  or  children  of  him  the  ' 

said  £.,  born  in  his  life-time,  or  after  his  decease  as| 
shall  attain  the  age  of  21  years,  — /.  the  same  to 
be  divided  among  them,  if  more  than  one,  in  equal 
shares,  and  if  but  one,  the  whole  to  go  to  such  one 
child  as  shall  attain  the  said  age,  and  not  to  bear 
interest;  save  that  in  case  of  the  death  of  the  said  E., 
having  a  child  or  children  under  the  age  of  21  years, 
my  will  is  that  my  said  trustees  or  trustee  for  the 
time  being  shall  and  may;  pay  and  apply  any  sum 
not  exceeding  the  sum  of  50/.  per  annum,  by  equal 
quarterly  payments,  for  and  towards  the  maintenance 
and  education  of  such  infant  child  or  children,  until 
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he,  shCy  or  they  shat)  attain  the  s^e  of  31  years.  And  I 
will  that  the  portions  of  such  children  of  tlie  said  E.  as 
shall  attain  the  said  age  of  31  years  in  his  life-time, 
shall  be  vested  interests,  though  not  payable  till 
after  his  death.  And  as  a  further  provision  for  the 
said  E«  Bo  whom  I  have  hitherto  brought  up  and 
taken  ^  under  my  protection,  I  empower  my  saud 
trustees  or  trustee  for  the  time  being,  to  apply  such 

sum  and  sums  of  inoney  (  not  exceeding /.  in  the 

whole)  for  placing  out  the  said  E.  B.,  apprentice  to 
some  profession  or  trade  as  they  the  said  trustees  or 
trustee  shall  think  proper,  recommending  to  his 
choice  the  profession  of  ,  when  and  so  soon 

as  he  shall  arrive  alt  a  proper  age  for  that  purpose. 
And  I  declare  that  such  sum  or  sums  as  may  be 
thought  fit  to  be  applied  for  that  purpose,  shall  be 
considered  as  fajling  under  the  class  of  my  pecuniary 
legacies.  And  I  give  and  bequeath  unto  jny  said 
trustees  and  executors,  the  exchequer  annuity  of—/, 
which  I  purchased  for  the  life  of  my  said  niece  I.  Jt 
niy  nominee,  in  trust,  to  pay  and  apply  the  same  as 
she  my  said  neice,  notwithstanding  her  present  or 
future  coverture,  shall  by  any  note  or  writing  under 
her  hand,  <lirect  or  appoint,  and  in  default,  at  any 
time,  of  such  direction  or  appointment^  then  shall 
and  do  pay  the  same  into  her  proper  hands,  for  her 
own  sole  and  separate  use  and  benefit,  to  the  intent 
that  the  same  annuity  or  any  part  thereof  may  noi 
be  subject  to  the  debts,  power,-  or  control  of  her 
present  or  any  future  husband;  and  I  declare  that  the 
receipt  or  receipts  of  her,  or  of  the  person  or  per- 
sons to  whom  she  may  direct  the  same  to  be  paid, 
^hall  from  time  to  time,  notwithstanding  her  cover- 
ture, be  a  sufficient  discharge  or  discharges  for  the 
said  annuity,  or  so  much  thereof  as  in  such  receij^t 
or  receipts  shall  be  acknowledged  or  expressed  to\ic 

received.  And  I  release  to ,  the  debt  secrred 

s  to  me  by  his  bond,  and  a  judgment  thereon,  and 

desire  my  executors  to  deliver  to  him  the  said  bond  to  ^ 
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be  cancelled^  and  to  acknowledge  satisfaction  on  the; 
judgment  at  his  costs.  And  I  give  all  the  goods  and 
fixtures  belonging  to  me,  and  now  at  or  upon  my 

farms  and  lands  in '*,  in  the  occupation  of 

-,    '    ■  ,  unto —,  to.  and  for  his  6wn  use,  withr 

out  any  account  to  be  rendered  by  him  to  my  exe* 
cutcH^  in  respect  thereof,  which  bequest  together 
with  the  legacy  of  — /.  herein  before  given  to  him, 
I  consider  as  sufficient,  having  heretofore  Tuaply  ad* 
vanced  him.  Anci  I  give  and  bequeath  all  the  rest  and 
residue  of  my  personal  €;state  and  effects,  of  what 
nature  or  kind  soever  the  same  may  be,  unto  my  said    . . 
trustees,  their  be^rs,  executors,  administratorsf,  ^^^  *^*IJ^'^ 
-assigns,  upon  tru£it>  that  m^said  trustees  or  the  trusteed  Se  laid  out  in 
or  trustee  for  the  time  being,  do  and  shjJl  invest  the  ^J^^^jJ 
same  in  the  purchase  ^f  manors,  messuages,  lands,  be  settled  as  be- 
tenements  or  hereditaments,   of  a  dear  and  inde-  cotc^S^c 
feasible  estate  of  inheritance  in  feensimple  in  posr  before  devised 
wssion^  to  be  situate  or  arising  somewhere  in  that  ^^^^ 
part  .of  Great  Britain  called  England;  and  do  and 
shall  convey,  settle,  and  assure  such  manors,  mesr    , 
suages,  lands^  tenenients,  or  hereditaments,  as. may  be 
so  purchased,  to  such  and  the  same  uses,  upon  such 
and   the  same  trusts,  and  for  such  and  the  same 
intents  and  purposes,  and  with,  under  and  subject  to 
such  and  the  same  powers,  provisos,  limitations  and 
declarations,    as   are   hereinbefore   directed   to  be 
limited,  expressed  or  declared,  in  and  by  such  settle- 
ment  as  aforesaid  of  and  concerning  such  of  the  '| 
freehold  manorn^  and  hereditaments  devised  by  this 
:   my  will,  as  are  intended  to  be  comprized  in  thQ.same 
^V  settlement,  or  such  and  so  many  of  them  as  shall  be 
then  subsisting,  undetermined  or  capable  of  taking 
*  effect  Provided,  and  my  will  is,  that  it  shall  be  lawful  The  same  to  be 
for  my>said  trustees,  or  the  trustees  or  trustee  for  the  ^I^u*^ai"c^ 
time  being  to  place  out  my  i:esiduary  personal  estate,  venient  pur^ 
in  the  mean  time,  and  from  time  to  time,  until  a  con-  ^'  ^^^ 
venient  purchase  or  purchases  of  lands  or  heredita-  pow«r  to  vary 
ments  can  be  found,  in  the  public  funds,  or  upon  Sf,^rSSf 

7 


«40  Precedents  of  Witts. 

government  or  re|||,  securities  at  interest  in  their,  his, 
or  her  names  or  name,  and  when  and  as  often  as  it 
may  be  thought  prudent  or  proper  to  call  in  the 
principal  money  so  placed  out,  'or  to  sell  and  trans- 
fer such  funds^  or  securities,  and  tb  reinvest  the  prin- 
cipal money  so  called  in  or  arising  by  such  sale  or 
transfer,  in   or  upon  any  new  or  other  funds  or 
securities  of  the  like  kind,  and  so  from  time  to  time 
to  vary,  alter  or  transpose  all  such  funds  or  securitiei 
for  others  of  the  same  nature,  so  often  as  it  may  be 
d^^Slto  "*  thought  meet.  And  my  will  is,  that  the  dividends  and 
JdMienttof    interest  arising  from  all  such  principal  money,  funds 
^^^^^'J^JJ*^  and  securities,  shall  from  time  to  time  go  and  be 
if  pofdiawd.      paid  to  such  person  or  persons,  and  be  applied  for 

such  intents  and  purposes  as  the  rents  and  profits  of 
the  lands,  or  hereditaments,  to  be  purchased  thc^^ 
with,  and  settled  as  aforesaid,  would  go  or  be  payable 
or  applicable  unto,  in  case  such  purchase  and  settle- 
Powerfiirdirtge  mcut  Were  actually  made.     Provided^  and  my  will 
oithctru^^  further  is,  that  when  and  so  often  as  any  of  them  (lie 
tmder  the  wUL    gaid,  &c.  my  Said  trustees  hereby  appointed,  or  any 
•    succeeding  trustee  or  trustees,  (whether  introduced 
into  the  trusts  of  this  my  will, or  any  of  them,  by 
nomination  or  appointment  under  this  present  power 
'or  by   representation  of  any  deceased  trustee  or 
trustees),  shall  die,  or  refuse,  or  neglect  to  act,  or 
be   desirous  to   be   discharged    from,    or  become 
incapable  of  acting  in  the  execution  of  the  said 
trusts,  or  any  of  them,   it  shall  and  may  be  law- 
ful for  the  surviving  or  other  trustees  or  trustee 
.  for  the  time  being,  whether  introduced  into  such 
trusts  by  nomination  or  appointment^  or  by  repre- 
sentation as  aforesaid,  by  any  deed  or  writing,  deeds 
or  writings,  under  his,  her,  or  their  hand  and  seal,  or 
hands  and  seals,  attested  by  two  or  more  credible 
witnesses,  to  nominate  and  appoint  -any  other  person 
or  persons  to  be  a  trustee  or  trustees  for  the  purpose 
herein  mentioned,   or  any  of  them,  in  the  stead 
of  such  tnistee  or  trustees  so  dying,  or  refusing,  or 
neglecting  to  act,  or  being  desirous  to  be  discharged 
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*a9  aforesaid.  And  the  said  trust  estates,  whether  real 
or  per:$onal,  shafU  upon,  or  so  sodh  as  convenientljr 
may  be  after  every  such  nomination  or  appointment, 
be  conveyed,  a^^signed,  and-transferred,  so  a^  that  the 
same  may  be  vested  in  such  new  trustee  or  trustees', 
(if  any)  their  heiri^,  executors,  administrators,  and 
asngns,  according  to  the  nature  and  quality  thereof 
respectively.  And  if  there  shall  be  no  continuing 
trustee,  then  whplfy  in  such  new  trustee  or  trustees  a$ 
the  case  mayhappen^rand  his  or  their  Heirs,  executors,' 
administrators,  and  assigns,  according  to  the  nature 
and  quality  thereof  respectively,  upon  the  trusts,  andf 
for  the  intents  and  purjioses,  and  with,  under,  and  sub- 

.  jectto  the  powers,.proviso8,  aT;d  declarations  expressed 

or  dechred  concerning  the  same  respectively  by  this 

my  will, ^  or  such  and  so  many  of  them  as  shall  be 

then  subsisting  brcapabfe  of  taking  effect;  aivj  every 

such  new  trustee,  hisheii^,  executors,  administrators, 

and  assigns,  shall  have,  and  be  invested  with  every 

power  and  authority  hereby  delegated  to  the  trustees 

herein  named,  either  alone  or  in  conjunction  with    ^ 

such  former  trustees  or  trustee,  as  the  case  shall  be. 

Provided  also,  that  my  said  trustees  respectively,  fof 

the  time  being;  shall  be  charged^  and  chargeable  only 

with  such  monies  as  they  respectively  shall  have 

actually  received^  and  that  one  of  them  shall  not  be 

answerable  or  accountable  for  the  other,  or  for  the  arts, 

receipts,  neglects,  or  defaults  of  the  other  of  them,  but 

^ach  only  for  his,  her,  or  their  own  acts,,  receipts,  aeg* 

lects,  or  defaults,  neither ^hall  they  my  said  trustees  for 

the  time  beiog,  be  answerable  or  accountable  for  any 

misfortune,  loss  or  damage  that  may  happen,  of  o^  to 

the  said  trust  estates,  monies,  and  premises,  or  any 

part  thereof,  except  the  same  shall  happen  by  or 

through  his,  her,  or  their  wilful  default  respectively. 

And  also  that  my  said  trustees  for  the  time  bein^ 

and  each  of  them,   their  and  eaoK  of  thehr  heirs. 

executois,  administrators,  and  assigns^  shall  and  may 
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by  and  out  of  the  monies  that  shall  come  to  their 
respective  hands  by  virtue  of  the  trusts  aforesaid,  re^ 
tain  to  and  reimburse  herself^  himself,  and  them* 
selves  respectively,  and  allow  to  his,  her,  or  their  co- 
trustee or  co-trustees,  all  suchcosts,  charges  and 
expences  as  they,  either  or  any  of  them  shall  or 
may  respectively  sustain,  expend,  disburse,  or  be 

Eut  unto,  in  or  about  the  execution  of  the  trusts 
ereby  in  them  reposed,  or  in  any  wise  relating 
thereto.    And  I  appoint  ■  ,.       ■  '      and  — -i 

executrix  and  executors  of  this^my  will.  And  labo 
appoint  them,  and  the  survivor  and  survivors  of  theoii 
guardian  and  guardians  of  such  child  or  children  2& 
I  may  have,  whether  bom  in  my  life,  or  after  my 
decease,  "during  their  respective  minorities.  And  I 
revoke  all  former  and  other  wills  by  me  at  any  time 
heretofore  made,  and  declare  this  oxjAj  to  be  my  last 
will  and  testament. 

In  witness,  &c. 


•*>«ii 


J.  Merchant's  Witt,  provi4ing^  for  ilie  continuance 
of  his  Trade  tmder  the  Management  of  his 
Executors  for  the  Benefit  of  his  Familj/,  (md 
for  the  future  Introduction  of  his  Sons  into  the 
Business. 

THIS   is    the  last  will    and  testament  of  me> 
of  ^^*— — .    I  di^t  that  my  exccuton 
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hereinafter  named,  do  and  shall  within  ont  month 
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after  ray  interment,  cause  a  full,  true,  and  accurate  Executw*  with, 
inventory  schedule  and  account  to   be  made  and  iL'at'^.t^!^ 
taken  of  all  and  singular  my  estate  and  effects  of  ^cnt  to  make  an 
every  nature  or  kind  %vhatsocver,  whether  real  or  per-  hir^Ite  m? 
sonal,  and  that  five  fair  copies  thereof  shall  be  trans-  «ff«««- 
cribed  and  signed  by  all  my  said  executors,  and  that 
one  of  the  said  copies  so  signed  as  aforesaid  shall  be 
delivered  to  each  of  my  said  executors,  for  his  own 
use.     And  I  will  and  direct  that  all  such  debts  and 
sums  of  money  as  I  shall  justly  owe  at  the  time  of  my  Debts  and 
decease,  together  with  the  expences  of  my  funeral,  ^^^^  '"* 
aftd  the  probate  of  this  my  will,  and  the  execution  charges  to  be 
thereof,  be  fully  paid  and  satisfied  by  my  said  exe-  JSwMiwtato! 
ciitors  out  of  my  personal  estate.     I  give  and  be- 
queath to  my  dear  wife  S.  T ,  the  sum  of  100/.  to 
be  paid  to  her  immediately  after  my  decease  ;  and 
to  each  of  my  children  who  shall  be  then  living,  the 
sum  of  20/.  to  be  applied  by  their  mother,  for  their 
use  in  mourning  and  necessaries,  immediately  after 
my  decease. 

« 

I  give  and  bequeath  unto  my  said  wife  S.  T.,  Annuity  to  the 
over   and    above    the    estates    which   are    already  ISdSu^^ 
settled  upon  her,   (situate,  &:c.)    one  annuity  or  «<*«^^*««*»« 
yearly  sum  of  400/.  for  and  during  the  tefm  of  her  •«^^p~^""^ 
natural  life,  in  case  she  shall  so  long  continue  my 
widow ;  and  I  do  hereby  direct  that  the  same  shall 
be  charged  upon  the  interest  to  arise,  accrue,  or  be 
paid,  as  hereinafter  is  mentioned,  from  or  by  the 
capital  to  be  ettiploytd  in  my  trade  or  business*  of 

-: ,  which  is  to  be  carried  on  by  my  said  e^ecu* 

tors,  according  te  the  directions  hereinafter  for  that 
purpose  given  and  contained.  And  that^  the  saii 
annuity  or  yearly  sura  oF400/.  shall  be  paid  to  her 
*iy  said  wife,  by  four  equal  quarterly  payments/ 
on  Lady-day,  Midsummer-day,  Michaelmas-day,  and 
Christmas-day,  in  every  year,  the  first  payment  there- 
of to  begin  and  be  made  on  such  of  the  said  days  as 
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shall  next  happen  after  my  decease.  But  in  csrte  my 
said  wife  shall  marry  again  at  any  time  after  my 
decease,  then  and  in  such  case,  I  revobe  the  said  be- 
quest pf  the  said  annuity  of  4001.  hereinbefore  givea 
to  her,  and  direct  that  the  same  shall  from  thence^ 
In  eafc  of  her     forth  cease  and  determine ;  and  instead  thereof,  I  give 

ITilfntt"^  *"^  bequeath  unto and ,  one  annuity 

reduced  and  pii4  oT  yearly  sum  of  300/.  for  and  during  the  remainder 
toheriep«»te    ^^  ^^^  natural  life  of  my  said  wife,  subject  nctertbe- 

less  to  the  proviso  hereinafter  contained  for  deter- 
mining the  same,  to  be  charged  upon  the  interest  to 
arise,  accrue,  or  be  paid,  as  hereinafter  is  mentioned, 
from  the  capital  employed  in  my  said  trade  or  busi« 
ness,  and  to  be  payable  at  or  upon  the  like  four 
equal  quarterly  days  of  payment  as  aforesaid,  that  is 
to  say.  Lady-day,  Midsummer^y,  Michadn»Hlay, 
and  Christmas-dlay,  in  every  year.  And  the  first  pay- 
ment  of  the  said  annuity  of  30Q/.  to  begfin  aad  be 
made  on  such  of  the  said  days  as  shall  first  and  next 
happen  after  such  second  marriage  of  my  said  wifei 
upon  trust,  nevertheless,  that  they  the  said  (trustees) 
or  the  survivors  or  survivor  of  them,  or  the  cxecutw*' 
or  administcators  of  such  survivor,  do  and  shall  pay 
the  said  last-mentioned  annuity  of  300  L  from  time 
tp.  time,  as  and  when  the  same  shall  become  <kie 
and  payable  and  be  received  by  them  as  aforaatdr 
unto  my  said  wife  S;  T.,  in  th^  mami^  heretnaftec 
expressed. 

And  I  hereby  expressly  will,  direct  aad  declan^ 
that  the  said  annuity  or  yearly  $ui9  of  SOOl.  oraay 
part  thereof,  shall  not  be  subjedl  w  io  my  manner 
|Lable  to  the  debtq,  control  engagements,  or  ioter* 
N  meddHngof  any  husband  with  whom  my  said  wife 

i^l  hereafter  happen  to  tnt«rmany,  but  Aat  the 
same  shall  from  time  to  time  bepidd  into  her  hands,  - 
to  and  for  her  own  «ple  separate  and  peculiar  ate 
ibidri>ehefit,  und  not  into  the  h«id9  of  my  oAff 
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or  ^  pcmons  whomsoever.  And  that  the 
receipt  and  receipts  of  my  said  v^ife  under  her 
hand  alone,  notwithstanding  her  coverture,  shall  . 
from  time  to  time  be  a  good  and  sufficient  dis- 
charge, and  good  and  aufiicient  discharges,  to  my  said 
trustees,  for  so  much  of  the  said  last  mentioned  an- 
nuity as  in  such  receipt  or  receipts  shall  be  acknow- 
ledged or  expressed  to  have  been  received,  (  Proviso 
for  restraining  her  from  assigning  the  annuity,  see 
pige  534). 

And  nny  will  is,  (hzt  it  shall  and  may  be  lawful  powcrtothevife 
to  and  for  my  aaid  wife  in  case  she  shall   con-  ^"^^J^ 
fmue  my  widow  until  the  time  of  her  decease^  ( but  pud  out  of  the 
Rot  otherwise)  in  and  by  her  last  will  and  testament  ^^la^lmM; 
in  writing,  to  be  by  her  signed  and  published  in  the  to  be  reduced  to 
presence  of  and  attested  by  two  or  mor^  credible  ^H^i^^d^ 
witnesses,  to  give,  bequeath  and  dispose  of  the  sum 
of  5000 /.'  to  be  charged  and  chiu^eable  upon,  and 
raised  and  paid  out  of  the  residue  of  my  personal 
estate,  untp  such  person  or  persons,  in  such  parts, 
shares,  and  propcntions,  and  in  such  manner  and 
form  as  she  shall  think  fit.    But  in  case  my  said  wife 
shall  marry  again  at  any  time  after  may  decease,  and 
she  shell  not  at  any  time  during  hep  life  have 
forfeited  the  s^id  annuity  of  300  If  under  the  proviso 
hereinbefore  for  that  purpose  contained,  then  and  in 
such  case,  but  not  otherwise,  it  shall  gnd  may  be  law<* 
ful  to  and  for  my  said  wife^  by  her  last  will  and 
testament  to  be  executed  and  attested  in  such  man- 
ner as  aforesaid,  to  giv^,  bequeathi  and  dispose  of 
the  sum  of  SOOO/,  only^  to  be  in  like  manner  charged 
and  chargeable  upon«  and  rai^^ed  and  paid  out  of  the 
residue  of  my  said  personal  estate,  unto  such  person 
or  persons;  in  such  parts/  shares,  and  proportions, 
and  in  such  manner  and  form  as  she  shall  think  fit ; 
and  I  do  hereby  charge  and  make  chargeable  the 
residue  of  my  personal  estate  and  effects,  with  the 
|>ayment  of  the  s;dd  8\im  of  5Q001.  to  tb^  legltt^?  pf 
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legatees  thereof^  to  be  named  in  the  last  will  aid 
testament  of  my  said  wife,  in  case  she  shall  continue 
my  widow  until  the  time  of  her  decease^  or  in  case 
of  her  marrying  again^  then  with  the  payment  of  the 
said  sum  of  2000 1,  to  the  legatee  or  legatees  thereof 
accordingly. 

Powertotikeiinfe      And  ifny  will  is^  that  my  said  wife  shall  and  may 
Srelu^B  ho^   reside  in  the  house  wherein  I  now  dwell,  situate  at 

aforesaid,  in  case  she  shall  think  proper  so  to 

do,  and  shall  and  may  have  and  enjoy  the  use  of  all 
my  furniture,  plate,  linen,  china,  and  glass,  which 
shall  be  therein  at  the  time  of  my  decease,  for  and 
during  her  life,  if  she  shall  so  long  continue  my 
widow  and  unmarried,  but  not  otherwise.  And  in  case 
she  shall  think  proper  to  quit  the  said  house  at  any 
time  after  my  decease,  then  I  give  and  bequeath 
unto  her  my  said  wife,  the  sum  of  500Z.  in  older  to 
settle  her  in  and  furnish  for  her  any  other  habitatioa 
9lie  may  choose  to  reside  in« 

Asmui  turns  to  And  it  is  my  will  and  mind,  and  I  do  hereby  direct 
b«a}»piiedoutof  that  the  sum  of — I.  per  annum,  shall  be  allowed  and 
the  apitaiof the  paid  out  of  the  interest  to  anse^  and  accrue,  as  ner&' 
^.tS^.™  i?  inafter  is  mentioned,  from  or  by  tlie  capital  to  be 

mstntenance  of  «  i  -  •  i  i  i        •  r  «a 

tefutor^i  daugh-  employed  m  my  said  trade  or  business  of*^  "^>  ^^ 
^S^'^ei.   ^  carried  on  by  my  said  executors  as  hereinafter 

mentioned,  for  the  maintenance  and  education  of 
each  of  my  doughters  E.,  S.,  and  M. ;  and  also  the 
like  sum  of  —I.  per  annum,  for  the  maintenance 
and  education  of  each  knd  every  other  daughter  I 
may  hereafter  have,  until  my  said  daughters  E.,  S. 
and  M.,  and  my  said  other  daughters  shall  respec- 
tively attain  the  said  age  of  13  years.  And  that  from 
and  after  their  respectively  attaining  the  age  of  i» 
years,  the  sum  of  100/.  per  annum,  shall  be  allowed 
and  paid  out  of  the  said  interest  to  arise  or  accni^ 
as  aforesaid,  for  the  maintenance  and  education  ot 
each  and  cverjr  of  my  said  daughters,  until  ttejf 
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fespectively  afaall  attain  the  age  of  31  years,  in  case 
they  shall  so  long  continue  sole  and  unmarried,  but 
not  otherwise. 

And  my  will  is,  and  I  do  hereby  direct  that  the  To  lamt  5000c 
said  ( trustees  y  or  the  survivors  and  survivor  of  them,  ^^^^^^^ 
or  the  executon  or  administrators  of  such  survivor,  nndto^tythe 
do  and  shall  as  and  when  each  of  them  my  said  ^^^Mbtf 
daughters  E.,  S.  and  M.,  and  as  and  when  each  and  «f««»tt»fc 
•every  such  other  daughter  as  I  may  hereafter  have, 
shall  respectively  attain  the  age  of  21  years,  or  marry 
with  the  consent  of  my  trustees  or  trustee  for  the 
time  being,  or  the  major  part  or  equal  number  of 
them,  by  and  out  of  my  personal  estate,  lay  out 
and  invest  the  sum  of  5000/.  in  the  purchase  of 
an  equivalent  share  or  shares  of  the  parliamentary 
stocks  or  funds  of'  Great  Britain,  in  their^   his  or 
her  own  names  or  name,  and  that  they  the  said 
trusteeSi  or  the  snryivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor  do  and 
shall  stand  and  be  possessed  of  and  ipterested  in  the 
stocks,  funds,  or  securities,  so  to  be  purchased  as 
aforesaid,  upon  the  trusts,  and  to  and  for  the  intents 
and  purposes  hereinafter  expressed  and  declared  of 
and  concerning  the  same,  (that  is  to  say)  upon  trust 
to  pay  to,  or  otherwise  sufficiently  authorize  and  em- 
power every  such  daughter  so  attaining  the  said  age 
of  21  years,  to  have»  receive^  and  take  the  interest, 
dividends,  and  annual  produce  of  the  stocks,  fund^,or 
securities  so  to  be  pu^hasedwjih  one  of  the  said  sums 
•of  50002.  during  her  life,  for  her  own,  sole,  separate 
.and  peculiar  use  and  benefit,  and  so  as  the  same  or 
any  part  thereof  shall  not  be  subject  or  in  any  n^- 
ner  liable  to  the  debts,  control,  engagements,  or  in- 
termeddling of  any  husband  whom  such  daughter 
may  :happen  to  marry.    And  my  will  is,  apd'  1  do 
hereby  expressly  dhrect  and  dedai^e  that  the  receipt 
and  receipts  of  every  such  daughter  under  her  hand 
shall^  notwithstanding  her  coverture^  be  a  good  and 
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sufficient  discharge  to  my  said  tmstCM  or  tnistee  h/ 
the  time  being,  for  so  much  of  the  said  dividend^ 
interest,  or  annual  produce,  as  in  such  receipt  er 
receipts  shall  be  acknowledged  or  expressed  to  have 
been  received* 

"ftatito  against  Provided  always^  and  I  do  her^y  declare  my  will 
tSd^  »d  ^^^^  to  be,  that  it  shall  not  be  lawful  for  my  sdd 
daughters  respectively  to  chai^e>  selU  assign,  or  odier* 
wise  dispose,  by  way  of  andcipation^  of  the  intern^, 
dividends^  and  annual  produce  so  to  them  leqpecthfdjr 
payable  as  aforesaid,  and  that  notwithstanding  Sttdi 
charge,  sale,  a^ignmentj  or  other  disposition,  it  laaj 
and  shall  be  lawful  to  and  fur  my  mid  trustees  cr 
the  trustees  or  trustee  for  the  tkne  being,  and  they, 
he  and  she  is  and  are  hereby  required,  to  paqr  the 
said  interest,  dividends,  and  annual  produce,  into  the 
proper  hands  of  my  said  daughters  respectibrely,  for 
their  respective^  separate,  and  peculiar  use  and  be- 
nefit upon  their  own  respective  receipts.    And  my 

T2  Sa^S?3  ^^^^  ^*  ^^  '  ^^  hereby  direct,  that  from  aatid  after 
daoghten,  and  the  dcceaso  of  every  such  daughter  of  my  body> 
^iT^^J!^  Aey  my  said  trustees,  or  the  survi^ts  or  survivor  of 
the  life-time  of  them,  or  the  executors  or  administrators  of  sucii 
$e^hw  **  survivor,  do  and  shall  stand  and  be  possessed  of,  and 
iMi  apH^iot.     interested  in  the  said  stocks,  funded  or  securities  so  to 

be  purchased  with  the  said  sum  of  5000i.  the  interest, 
dividends,  and  annual  produce^  whereof  are  herein- 
before directed  to  be  paid  for  life  to  such  daughter 
so  dying  as  aforesaid,  upon  the  trusts,  and  to  and  for 
the  intents  and  purposes  hereinafter  mentiotfed,  ex-* 
pressed,  and  declaml  of  and  concerning  the  same, 
tbaX  is  to  say,  in  trust  for  all  and  every  or  such  one 
or  more  exclusively  of  th<^  children  cf  such  my 
daughter^  or  in  trust  for  all  and  every  or  such  one 
or  more  exclusively  of  the  issue,  born  in  the  Uf^ 
time  of  such  my  daughter^  of  any  such  child  (^ 
children,  or  both^  in  such  inanner,  viithanch  f^^ 
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liions  for  thdr  respective  mainteirance  or  education^ 
and  if  roore  than  one  such  child  6r  issue,  in  such 
shares  and  proportions  as  such  my  daughter  respec- 
tively by  any  deed  or  deeds,  or  instrument  or  instru- 
nients,  in  writing,  to  be  by  her  sealed  and  delivered, 
or  by  her  last  will  and  testament  to  be  by  her  signed 
and  publiiihed  as  aforesaid,  shall  from  time  to  time 
direct  or  appoint.  And  in  default  of  appointment  of 
the  same,  under  the  power  hereinbefore  contained,  or. 
'  so  far  as  such  appointment  shall  not  extend,  and  sub- 
ject to  the  trusts  hereinbefore  declared  of  the  same, 
Upon  trust  for  all  and  every  the  child  and  children 
of  such  my  daughter,  who  being  a  son  or  sons  shall- 
attain  the  age  of  21  years,  or  being  a  daughter  or 
daughters  shall  attain  that  age,  or  marry  with  such 
consent  as  aforesaid^  equally  to  be  divided  between 
or  amongst  them,  if  more  than  one,  share  and  share 
alike,  and  if  but  one  such  child  then  for  such  orie 
child. 

And  my  further  will  is,  and  I  do  hereby  direct.  Education  and 
that  in  default  of  appointment  respectively  as  afore-  maintenance  out 
said,  after  every  such  ray  respective  daughter's  de-^^J^ttlve 
ceaite,  the  dividends  and  interest,  and  annual  produce  portions. 
of  the  stocks,  funds,  or  securities  on  which  the  said 
5000/.  shall  have  been  invested,  to  the  dividends,  ini^ 
lerest,  and  annual  produce  of  which  such  daughter  shall 
have  been  entitled,  or  so.  much  as  shall  be  thought 
pecessary  by  my  said  trustees  or  the  trustees  or  trustee 
for  the  time  being,  of  the  said  dividends,  interest,  and 
annual  produce,  shall  be  applied  in,  for,  and  towards 
the  maintenance  and  education  of  such  her  child  or 
children  during  his,  her,  or  their  respective  minori* 
ties:  and  the  residue  thereof  shall  be  invested  in 
or  upon  such  securities  as  afor^aid,  and  accumu- 
lated in  the  way  of  compound  interest;  and  that  such 
^iccumulations  shall  be  in  trust  for  the  persons  who, 
linder  the  trqsts  hereinb^ore  or  hereinafter  declared. 
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fhall  become  absolutely  entitled  to  the  funds  whence 
such  accumulations  shall  have  proceeded, 

Andif  nocUU  And  in  case  any  such  my  daughter  shall  have  po 
4^^m^  child,  who  being' a  son  shall  attain  the  age  of  21 
five  to  attun  %%,  yeam,  or  daughter  who  shall  attain  that  age,  or 
^JI!^ Jthc  ni2»"7  wth  such  consent  as  aforesaid,  then  and  in 
dau^terfhau  such  casc,  and  in  default  of  appointment  re^o 
^pow-  tivcly  as  aforesaid,  in  trust,  that  my  said  trustees, 

or  the  survivors  or  survivor  of  them,  or  the  executors 

or  administrators  of  such  survivor,  do  and  shall  stand 

and  be  possessed  of  and  interested  in  the  said  stocb, 

fund?,  and  securities,   the  interest,  dividends,  and 

annual  produce  whereof  is  hereinbefore  directed  to 

be  paid  to  such  my  daughter  for  her  life  as  afore- 

^id,  in  trust,  for  such  person  or  persons*  in  such 

shares  and  proportions,   and  in   such  mannar  and 

form,  as  such  daughter  shall  by  any  deed  or  deed^, 

or  instrument  or  instruments,  in  \niting,  to  be  bj 

her  sealed  and  delivered,   or  in  and  by  her  last 

will  and  testament  in  writing,  to  be  by  her  executed 

and  attested  in  t^uch  manner  as  aforesaid,  directi 

limit,  or  appoint;   and  for  want  of  such  direction, 

limitation,  or  appointment,  and  as  to  so  much  or  such 

part  thereof  whereof  no  such  direction,  limrtatioD, 

Afld  b  ddkuh    w  appointment  shall  be  made,  upon  trust,  for  my 

of  appointmoit   ^{^  ^jfe,  jf  ghe  shall  be  then  living  and  riiall  hare 

•nrnghiiwidow  Continued  my  widow,  and  all  and  every  my  chihlren 

*^  w?t!^"  ^^^  ^^™  ^^  hereafter  to  be  born,  \rfio  being  a  s^* 

abaU  not  have    or  sons  shall  attain  the  age  of  31  years,  or  beinga 

Hm^t ^^  daughter  or  daughters  shall  attain  that  age,  or  mwry 

hxn  maxried     with  the  conscnt  of  my  trustees  or  trustee  for  the 


SISiSr       ^^^^  being,  or  the  major  part  or  equal  number  rf 
dvUm  oBl^    them,  to  be  divided  between  or  amongst  t^J  ^^ 

widow  and  children,  share  and  share  alike;  but  in 
case  my  said  wife  riuil)  be  then  dead,  or  shall  not  till 
then  have  continued  my  widow,  upon  trust,  for  "• 
^zid  every  my  children  now  bom  or  hereafter  to  be 
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born^  who  being  a  son  or  .soqb  shall  atfsiin  the  :i 
of  31  years,  or  being  a  daughter  or  daughters  «haU 
attain  that  age^ .  or  marry  ivith  such  consent  as  afore* 
said,  to  be  divided  between  or  among  them,  if  more 
than  one,  share  and  share  alike,  and  if  but  one  such 
child,  then  the  whole  to  be  in  trust  for  that  one 
child,  and  if  I  shall  have  no  child,  then  the  whole  to 
be  in  trust-  for  my  wife,  if  living  and  having  conti^ 
nued  my  widow  as  aforesaid. 

And  my  will  is,  and  I  do  hereby  direct,  that  the  An  annual  sum 
ioim  of  701.  per  annum  shall  be  aUowtd  and  paid  out  ',J  ^c  iS* 
of  the  interest  to  arise  or  accnte  as  hereinafter  is  ^  ^^  capiui  t» 
mentioned,  from  or  by  thexrapital  employed  in  my  the^v^S^^ 
said  trade  or  business  to  •  be  carried  on  by  my?  said  *"*"°'*^i^ 
executors  as  hereinafter  is  mentioned,  for  the  main*  c^ti^^tetta- 
tenance  and  education  t)f  each  of  my  sons  now  born  *"*'  .""•»  *• 
or  hereafter  to  be  born,  until  they  shall  respectively  I^S^itgc^ 
attain  the  age  of  13  years,  and  from  and  after  their 
respectively  attaining  that  age  fbat  the  sum  of  10Q2« 
per  annum  shall  be  flowed  and  paid,  out  of  the  in* 
terest  to  arise  or  accrue  as  aforesaid^  for  the  mainte* 
nance  and  education  of  each  of  my  said  sons  now 
born  or  hereafter  to  be  bom,  until  they  shall  respect- 
lively  attain  the  age  of  31  years.  ^ 

And  whereas  I  think  it  will  be  advantageous  to  Testatm'^ 
iny  sons  that  the  trade  or  business,  which  I  now  carry  ^  ^  cankd 
on  at  "  aforesaid,  shall  be  continued  after  ^^*^      " 

my  decease^  and  preserved  for  them  or  such  of  them 
as  may  choose  to  carry  on  the  same,  v^hen  they 
shall  attain  a  proper  age;  and  I  am  therefore  desi- 
rous of  giving  my  trustees  hereinafter  named  full 
power  to  continue  and  carry  on  the  same  in  such 
manner  as  is  hereinafter  mentioned :  now  I  do,  for 
that  purpose,  give  and  bequeath  all  my  capital  and 
stock  in  trade,  and  all  my  cash,  dehta,  and  effects 
which  shall  be  employed  in  or  belonging  to  the  said 
trade  or  business  at  the  time  of  my  decease,  unto 
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my  said  wifd  and  the  dard  tmsitt^,  their  executors, 
adrninistratoi9j  and  afisign«j  upon  the  tniMs>  and  to 
and  for  the  intents  and  purposes  hereinafter  metir 
f  ioned^  expressed^  and  declared  concerning  the  same, 
( that  is  to  say )  upon  trusty  that  they  my  6»d  wHe 
and  the  said  (trustees)^  ^nd  the  survivors  andsin^ 
vivor  of  them»  and  the  executors  or  administrttorf 
of  such  survivor,  may  and  shdl  carry  oti  the  sat^ 

trade  or  business  of  a ,  for  the  term  or 

time^  and  in  manner  hereinafter-mentioned,  (that 
is  to  say)  if  all  my  sons  W.,  P.,  T.,  and  G. 
shall  attain  the  age  of  SI  years,  then  until  the 
youngest  of  my  said  som»  shali  attain  the  age  of  3} 
yeara;  but  if  adl  of  them  shall  not  live  to  attain  the 
age  of  31  years,  then  until  the  last  of  them  attaining 
thie  age  or  21  years  shall  actually  attain  that  age,  or 
for  such  further  or  longer  period  as  may  be  neces-  • 
sary  for  the  purpose  of  performing  the  trqsts  hereby 
in  them  reposed  of  or  concerning  the  said  trade  or 
business.  And  I  give  and  bequeath  unto  such  of 
them  tKe  said  (trustees)  as  shall  prove  this  my  v^\% 
and  act  in  the  eiftecution  of  the  trusts  thereof,  but 
not  otherwise,  for  his  trouHe  therein,  the  annual 
sum  of*"  I.  to  commence  and  be  computed  from 
the  time  of  my  decease/  and  continue  until  my  se^ 
cond  son  for  the  time  being  shall  attain  Ae  age  of 
22  years,  the  same  to  be  "paid  anAuaHy,  and  after 
the  same  rate  for  any  less  time  than  a  year  that  shall 
happen  of  the  period  between  the  time  of  my  dc^ 
^ease,  and  such  my  second  son's  attaining  the  age 
of  22  years  as  aforesaid.  And  my  \^ill  is,  and  I  do 
hereby  direct,  that  they  my  said  trusteei*,  and  tho 
survivors  and  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor,  do  and  shall,  immer 
diately  after  my  decease,  cause  a  full,  true,  and 
just  account  in  writing  to  be  made  and  taken  of  ^afl 
the  capital  stockj  and  carfi  employed  in  the  trade 
aforesaid,  and  all  the  debts  and  things  which  shall 
be  then  belonging,  due,  and  owing  to  the  said  trade. 
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and  of  all  such  debts  as  shall  be  due  cr  owing 
from  or  by  the  said  trade  to  anv  petson  or  pec^opa ; 
and  do  and  shall  cause  a  just  valuation  and  appraise* 
-  ment  to  be  made  of  all  the  particulars  in  the  said 
account,  in  oRler  that  the  net  amount  of  the  capital 
then  employed  in  the  said  trade  may  clearly  appear; 
and  that  my  said  trustees^  and  the  survivons  and  sin*-  am  iq  n^u 
vivor  of  them,  and  the  executors  or  administrators  JJJJi,'***'  ^ 
of  such  survivor,  do  and  shall,  on  ■   ■   next 

after  my  decease,  or  within  one  calendar  month  the^ 
next  following,  and  so  yearly  and  every  year  whilst 
the  said  tnide  shall  be  carried  on  by  thcn\,  in  pursu* 
^Qce  of  the  powers  herein  for  that  purpose  contained, 
pn  the  mme  day,  or  within  one  calendar  month  next 
a(terwardk  cause  to  be  made  up  and  stated  a  full 
and  accurate  account,  statement,  and  adju.Htment  of 
the  accounts  of  the  said  trade,  and  shall  and  do 
cause  to  be  made  and  ta^en  a  like  aqcount,  in  writ* 
^gf  of  all  the  stock,  monies,  debts,  and  other  things 
which  shall  be  then  belonging*  due,  or  owing  to  the 
^s;Md  trade;,  and  of  all  such  debts  as  shall  be  due  or 
owing-  from  or  by  the  said  trade  to  any  person  or 
peisons  whomsoever,  and  do  and  shall  cause  a  just 
valuation  and  appraisement  to  be  made  of  all  the 
partifllllan  included  in  such  account;    and  that  the  The  profits  df 
promts  l^d  gains  wiuch  shall  arise  or  be  made  from  ^^e  m  ^ 
or  by  the  said  trade;  sh^U  in  the  first  place  ^  liable  (vtrtheintoeflc 
to  aoswer  interest  after  the  rate  of  51.  per  cent,  per  ^jLCv^ 
ranuaij  upo^  the. net  amount  of  the  capital  in  cash  ^"^j"?^ 
and  effiscw,  whioh  shall  be  fi^om  time  to  time  em-  ai^bjrS/ 
ployed  in  the  said  trade,  including  the  debts  owing 
to  the  trade,  of  which  interest  a  distinct  account 
dii^ll  be  kept;  and  put  of  sui;h  interest  my  said  wife  ^JJ^^Sw 
shall  Imve,  receive,  and  be  paid  the  annuity  herein^  mmti  «>» 
before  given  to  her,  or  in  trust  for  her  as  aforesaid^  ^ftTdSm^ 
and  the  said  several  sums  hereinbefore  directed  to  be  awt  pud,  t» 
allowed  and  paid,  for  the  HV^intsnanc^  and  education  Sm^"^^ 
of  my  said  so»  and  daughters  respectively,  shall  be 
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in.  the  funds  or 
fovenuncnt  sc« 
curiticfy  to  ac- 
cumulate in  the 
wiy  of  conw 
aouod  incttetty 
«BCUdiiride4 
amoogit  the  • 


iind  subject  to  allowed,  deducted^  and  paid;  and  subject  thereto 
£^^Ksid!se  respectively,  the  said  interest  shall,  from  time  to 
of  wcfajntcrett  time,  be  laid  ©tit  in,  or  invested  upon,  the  parlia- 
mentary stocks  or  public  funds  of  Great  Britain,  or  at 
interest  upon  government  securities  in  England^  to  be 
from  time  to  time  altered  and  varied  at  the  discretion 
of  my  said  trustees,  or  the  trustees  or  trustee  for  the 
time  being,  so  that  the  same  and  the  resulting  income 
and  produce  thereof  may  be  accumulated  in  the  way 
of  compound  interest,  until  the  same  shall  be  divided 
amongst  my  sons,  as  well  those  already  bom  as  those 
hereafter  to  be  borrt,  in  the  manner  next  hereinafter 
diTuum  to  mentioned,  ( that  is  to  say  )  the  same  shall  be  divided 
%^^  S  into  as  many  shares  as  I  shall  have  sons  already  bom 
»M«y  tobe  ^  or  hereafter  to  be  born,  and  when  each  of  my  said  sons 
^^Ktit^^irt  shall  attain  the  age  of  21  years  he  shall  have  and  be 
J^^'jHterfa**  entitled  to  one  of  such  shares,  and  the  same  shall  be 
■loiety,  with  the  paid  to  him  as  follows,  (that  is  to  say)  one  moiety  or 

t!^dbud^ns  ^  '^^'^  P^^  ^^  ^"^'^  ^'^^^^  immediately  on  his  attaining 
di«y  irrive  at  the  age  of  21  years,  and  the  other  moiety  or  half  part 
Ae.geaf:v.     ^f  ^uch  share,' together  with  the  intermediate  accu- 

wulations  of  such  moiety,  on  his  attaining  the  age  of 
25  years;  and  each  of  such  my  said  sons  shall,  from 
and  after  his  attaining  his  age  of  21  years,  also  have 
.  and  receive  a  proportionable  part  or  share  df  the  In- 
terest to  arise  or  accrue  on  the  said  capital,  after 
payment  of  the"  said  annuity  to  his  mother,  and 
the  several  sums  hereinbefore  directed  to  be  allowed 
The  ompkit  fif  and  paid  thereout  as  aforesaid.    And  1  do  hereby 
^vnfia,^  declare  my  will  and  mind  to  be,  Aat  the  overplus 
imemt^^the  of  the  said  profits  and  gains,  after  answering  iiltercst 
!!S3*to  th^ca.  "P^*^  *^  ^^^  capital  as  aforesaid,  shall  from  time  to 
puici^doy^*  time  be  added  to  the  said  capital,  and  shall  be  there* 
in  the  biwiiett.  ^yj^j^  employed  in  carrying  on  the  said  trade  or  busi- 
ness as  hereinbefore  directed. 

Sham  rf  the  Provided  always,  that  in  case  any  of  my  said  'o"' 
tons  w  wrrive.  g|,aH  ^^^,4  t|,{g  Jife  ^^^^  t^e  age  of  «l  yea**'/**" 

and  in  such  case;  and  so  often  as  the  same  ^laubaP* 
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pen^  the  part  or  share  of  such  son  so  dying,  of  and 
in  the  money  so  directed  to  be  raised  for  interest^ 
and  so  to  be  invested  and  accumulated  as  aforesaid. 

«  ^ 

and  also  the  future  interest  to  accrue  for  the  saiAe^ 
shall  be  paid  to  and  amongst  the  survivors  or  others 
of  them,  if  more  than  one,  share  and  share  aliker 
and  if  more  than  one  of  my  said  sons  shall  depart 
this  life  under  the  age  of  31   years,    then  and  m 
such  case,  and  so  often  as  the  same  shall  hapoefn, 
the  surviving  or  accruing  share  or  shares  to.  which 
such  son  or  sons  would,   on  attaining  the  age  of 
21  years,   have  become  entitled  under  the  clause 
last  hereinbefore  mentiqned,  shall  again  survive  and 
accrue  to  the  survivors  or  survivor,   or  others  or 
other  of  them  my  said  son^,    in  equal  shares  and 
proportions  if  more  than  one,   and  in  case  all  of 
them  save  one  shall  happen  to  die  under  the  age. 
of  21  years,  then  as  well  the  whole  of  the  interest 
so  to  be  invested  and  accumulated  as  the  whole  of 
such  future  interest,  to  belong  to  such  one  or  only 
son,    and   to   be  an  interest  vested  in  him  on  his 
attaining  the  age  of  31  years,   and  to  be  paid  to 
him  at  the  respective  times  and  in  manner  afore* 
said.     And  my  will  b,  that  when  my  said  son  W«  sadi  ton  atum- 
shall  attain  the  age  of  21    years   he  shall  become  ^^J^'^lJ" 
and  be  admitted  a  partner  in  the  said  trade,  if  he.aiidtob^iAtitki 
shall  think  proper,  and  shall  in  such  case  have  and  '^^^^^'^"^ 
be  entitled,  during  the  partnership,  to  one-fourth  of 
the  profits  and  gains  which,  after  answering  such 
interest  as  aforesaid  while  the  same  shall  continue 
payable,  may  or  shall  arise  or  be  made  in  the  said 
trade  after  his  admission  as  such  partner  therein; 
and  my  will  also  is,  that  when  my  son  F.  shall  at- 
tain the  age  of  21  years  he  shall  become  and  be 
admitted  a  partner  in  the  said  trade,    if  he  shall 
think  proper,  and  shall  in  such  case  have  and  be 
entitled,  during  the  partnership,,  to  one-fourth  part 
of  the  profits  and  gain  which,  after  answering  ^e 
said  interest,  shall  arise  or  be  made  in  the  said  trade 
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dftef  his  admission  as  a  partner  therein;  and  mj 
further  will  is,  and  I  do  hereby  declare,  that  when 
my  son  T.  shall  attain  the  age  of  21  years  he  shall 
become  and  be  admitted  a  partner  in  the  said  trade, 
If  he  shall  think  proper,  and  shall  in  such  case  have 
and  be  entitled,  during  the  partnership,  to  one* 
fointh  part  w  share  of  the  profits  and  gains,  which, 
after  answerilig  the  sard  interest,  shall  arise  or  be 
made  in  the  said  trade  aPter  his  admission  as  a  part- 
ner therein ;  and  further  my  will  is,  that  when  my 
son  G.  shall  attain  the  age  of  %\  years  he  shall  be- 
come and  be  admitted  a  partner  in  the  smd  trade,  if 
he  shall  think  proper,  and  shall  in  such  case  be  er^ 
titled,  during  the  partnewhip,  to  one-fourth  part  Of 
the  profits  and  gains  which  sliall,  after  answering  the 
said  interest,  arise  after  his  admission  as  a  partner 
therein. 

■ 

The  •oat  to  And  my  win  is,  and  I  do  hereby  direct,  that  all 

^^e^^  my  said  sons  shall,  within  the  space  of  one  year  next 
come  of  age,  to  after  they  shall  respectively  attain  the  age  of  21 
SSnwo/lilloc.  years,  determine  and  elect  whether  they  will  become 

partners  in  the  said  trade  or  not,  and  in  ca^e  they 
determine  and  elect  to  become  partners  therein, 
they  shall  within  that  time  respectively  notify  such 
their  election  and  determination,  by  writing,  under 
their  respective  hands,  to  my  said  trustees,  or  the 
survrvors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  or  otherwise  they 
shall  be  considered  as  having:  refused  to  become 
partneiB  therein. 

Praviflo  empow-  Provided  always,  and  my  will  is,  that  in  case  my 
crinethetroaecs  trustces^  or  trustce  for  the  time  being,  or  the  major 
the  inisaest  any  part  of  them,  shall,  from  the  conduct  of  any  or  either 
lomwiKwecop*  of  my  sons  who  shall  become  and  be  a  partner  or 
tobcusfiiaiificd.  partners  as  aforesaid,  while  any  of  the  trusts  ot  this 

my  will,  respecting  the  said  trade,  shall  remain  un- 
performed^ be  of  opinion  that  it  will  be  injurious 
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tt)  the  trad6  then  carried  on,  and  to  the  rest  of  the  part-* 
ners  therein,  that  such  son  or  sons  should  any  longer 
continue  a  partner  or.  partners  in  the  said  trade,  that 
then  and  in  such  case  it  shall  be  lawful  to  and  for  my 
said  trustees,  or  the  trustees  or  trustee  for  the  time  be- 
ing, or  the  major  part  of  them,  and  he  and  they 
shall  have  full  power  and  authority  immediately  to 
dissolve  the  partnership,  so  far  as  respects  such  son 
or  sons,  and  such  son  or  sons  shall  thenceforth  be  no 
longer  a  partner  or  partners  in  the  said  trade,  and  And  such  Km 
from  and  after  such  dissolution  of  the  said  partner-  '**^*^^!i2i 
ship,  or  dismission  therefrom,  have  and  be  entitled  Le  t?;  Ugacy 
to  such  legacy  and  legacies  and  provision,    as  is  Jftt!i;JeS«<« 
hereinafter  made  for  such  of  my  said  sons  as  shall 
neglect  or  refuse  to  become  a  partner'Dr  partners  in 
the  said  trade  or  business,  any  thing  hereinbefore 
contained  to  the  contrary  thereof  in  anywise  notwith- 
standing. 

And  my  further  will  is,  and  I  do  hereby  direct,  Suchsontobtve 
that  in  case  any  of  my  said  sons  W.,  F.,  T.,  and  G.  »i«/;7of4O0Qr. 

-,,        p  •;.  ^  ^  •,       and  his  origin4 

shall  refuse  to  become  partners  or  a  partner  in  the  but  not  accruing 
said  trade,  within  the  time  aforesaid,  then  every  of  *'"^*"f^J''^^^ 
such  sons  so  refusing  to  become  a  partner  in  the  said  cent,  upon  the 
trade  shall,  upon  his  attaining  the  age  of  23  yeare,  "p*«^  "^"^""'^^ 
(but  not  unless  he  attains  that  age)  have  and  re- 
ceive, from  and  out  of  the  capital  then  employed 
therein,  the  sum  of  400()/.  to  and  for  his  and  their 
own  use  and  benefit ;    and  every  of  such  sons  shall, 
nevertheless,  be  entitled  to,  and  shall  have  and  ^re«  ^ 

ceive,  his  original  share  of  the  interest  which  shall 
have  arisen  or  accrued  from  or  by  the'  said  capital 
employed  in  the  said  trade,  up  to  the  time  of  his 
attaining  the  age  of  31  years,  the  same  to  be  paid 
and  payable  at  the  time  and  in  the  manner  herein- 
before mentioned,  but  shall  not  be  entitled  to  any 
further  part  or  share  thereof,  by  way  of  survivorship 
or  accruer,  on  the  death  of  any  other  or  others  of  my 
said  sons. 

0  XT 
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All  the  profits  And  I  also  declare  my  will  and  mind  to  be,  thit 
buriwa'afte^^  in  casc  any  of  my  said  sons  W.,  F.,  T.,  and  G.  shall 
answering  the  depart  this  lifc  undcT  the  age  of  21  years,  or  shall 
to^^^Tthe  r®^"*^  to  become  a  partner  in  the  .said  trade  within 
survivors  of  thc  time  aforesaid,  or  withdraw  himself  thcreff3m 
IkHi^^continJ-  after  his  admission  as  a  partner  therein,  then  andin  such 
ing  in  thc  busi-  case  the  survi  vors  and  survivor  of  them  my  said  sons  W., 
M^iecttrji"i'n  F-.  T.,  and  G.,  who  shall  elect  to  become  such  part- 
ed continue  in  ^^r  Or  partners  in  the  said  trade,  in  the  manner  and 
ci^dyrftii^  upon  the  terms  aforesaid,  shall  have  and  be  cntilled 
whorefuaeor     [^  equal  shares  and  proportions,  to  the  whole  of  the 

withdraw.  -    ^^  ,  ^         i  •   i '^        i  j   • 

snare  or  shares  to  which  such  son  or  sons,  so  dying 
under  the  age  of  21  years,  or  declining  to  become 
a  partner  or  partners  in  the  said  trade,  or  withdraw- 
ing himself  therefrom,  would  either  "originally  or  by 
survivorship  or  accruer  have  been   entitled,  of  the 
profits  and  gains  which,  after  deducting  such  interests 
as  aforesaid,  shall  arise  or  be  made  in  the  said  trade 
or  business,  after  their  respective  admission  as  part- 
if  only  one  son    ners  therein .  And  in  case  all  my  said  sons  but  one  sliall 
in 'the  businws,  Happen  to  depart  this  li  fe  u  nder  the  age  of  2 1  years,  or 
he  is  to  pay  one  ghall  refuse  to  become  partners  in  the  said  trade,  then 
profits" to  the      and  in  such  case,  such  one  son  who  shall  elect  to  come 

Smtrthcfrat?  ^"^^  ^^^  ®^^^  tr2Lde  in  order  to  carry  on  the  same  in 
taining — years,  partnership  as  aforesaid,  shall  have  and  be  entitled 
StJiydo^S^*'^  to  the  whole  of  the  profits  and  gains  which  5b»ll  arise 
carry onthewme  or  be  made  in  the  said  trade,  after  his  admission  to 
JJe^^iuurf*  the  same,  (after  answering  and  paying  thereout  in- 
rtaUty.  tcrest  Upon  the  net  amount  of  the  capital  employed 
in  the  said  trade  and  also  paying  unto  such  of  hia 
brothers  as  shall  refuse  or  decline  to  rarry  on  thc 
said  trade  in  partnership,  or  shall  withdraw  himself 
from  the  said  trade  after  his  admission  as  a  partner 
.  therein,  one-sixteenth  part  of  such  profits  and 
.  gains,  until  such  brother  shall  attain  the  age  of  — 
years^  or  depart  this  life,  provided  such  brother 
akall  not  carry  on  the  sAme  trade  within  the  weekly 
bills  of  mortality  as  Jiereijiafter  is  mentioned;) 
«^nd  such  one  son  who  shall  elect  to  come  into  ^ 
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•aid  trade  in  order  to  carry  on  the  same  in  partner- 
ship,  and  sihaU  continue  therein, ,  shall  and  may 
ibenceforth,  and  subject  as  aforesaid,  carry  on  the 
taid  trade  to  and  for  his  own  use  and  benefit.    And  Future  «neor 
my  will  IS,  and  I  do  hereby  direct,  that  the  firm  ©r  '™*^**i*^ 
stile  by  which  the  said  trade  shall  be  carried  on,  °"'"'^ 
until  one  or  more  of  my  said  sons  shall  be  admitted 
therein,  shall  be  " — ,"  and  after  the  ad- 
mission of  one  or  more  of  ray  said  sons  therein  the 

same  shall  be  " and  Son,"  or  "  , 

and  Sons,"  as  the  case  may  be. 

And  my  will  is,  and  I  do  hereby  direct,  that  in  if.fl^.«e,^ 
case  z\\  or  any  of  my  said  sons  shall  refuse  or  decline  "ithd"".  ^j 
(within  the  respective  times  before  limite<l)  to  carry  '^^ZS!^ 
on  the  said  trade  or  business  in  partnership,  upon  «»<>?*«»»« 
the  terms  and  in  the  manner  hereinbefore  men-£u""''" 
tioned,  then  I  do  hereby  direct,  that  every  such  son 
so  refusing  or  declining  to  carry  on  the  said  trade  or 
business,  .shall  have  and  be  entitled  to  one-sixteenth 
part  or  share  of^  the  clear  profits  or  gains  thereof 
until  they  shall  respectivelv  attain  the  a»e  of  -~ 
years,  or  depart  this  life,  which  shall  firot  happen;  and 
in  case  any  of  my  said  sons,  who  shall  become  a  part- 
her  or  partners  in  the  said  trade  or  business,  shall  at 
any  time  after  his  or  their  admission  into  the  same,  and 
Ijefore  his  or  their  attaining  the  age  of  —  yea*^  be 
desirous  of  withdrawing  himself  or  themselves  there- 
from  then  and  in  such  case  such  son  or  sons,  ao 
withdrawing  himself  or  themselves  from  the  said 
trade  or  business,  shall  have  and  be  entitled  to  one* 
sixteenth  part  or  shpre  of  the  clear  profits  and  gains 
thereof,  until  he  or  tbey  shall  attain  the  a<re  of  -- 
years,  or  depart  this  life,  which  shall  first  happen. 

fusing,  declining,  or  withdrawing  himself  or  them-  ^^^. 
»ithm  the  weekly  bills  of  mortality  J  but  in  cwesuch  '^frp, 

M  ^   o  '  ■  •  •«%»*.  ^j^g  Within  thf 

^^   *  ^^        WlsofmoitaUty: 
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son  or  sons>  so  refusing,  declining,  or  withdrawing;  U 
aforesaid,  shall  carry  on  or  be  concerned  in  the  same 
tradewithin  thebillsof  mortality,  then  and  from  thence^ 
forth  the  said  one^sixteenth  part  or  share,^  so  directed 
to  be  paid  to  him>  shall  cease  and  determine,  and  he 
or  they  shall  not,  at  any  time  thereafter^  have  or  be 
entitled  to  any  share  of  the  profits  and  gains  of  the 
said  trade  or  business  to  be  carried  on  by  the  other 
son  or  sons,  in  pursuance  of  this  my  will. 

When  an  the         And  my  will  is,  and  I  do  hereby  direct,  that  tvhen 
^"^^pirtner?    all  my  said  sons  W.,  F.,  T.,  and  G.  shall  have  attained 

**^h'd*V*cr  ^^^  *S^  ^^  ^  years,  in  case  they  shall  all  of  them 

^'de!d  under  havc  clccted  to  become  partners  in  the  said  trade) 

*"*^neTsW*^  and  none  of  them  shall  have  withdrawn  himself  from 

themisteetare  the  Same,  OT  in  case  any  of  my  said  sons  shall  have 

to  make iipa  declined  or  refused  to  become  partners  or  a  parlnef 

general  accemit    ,  .11  •  1   1  •  «  f-        ir 

«raU  the  effects,  in  the  saiQ  trade,  or  .withdrawn  themselves  or  himselt 
!wi»oA?n  the  thercfrom,  and  i>ave  departed  this  life  under  the  age 
fundi,  and  then  of  28  ycars,  gud  I  shall  havc  any  other  son  or  sons 
?«Sue1nt*dou.  hereafter  born  who  shall  live  to  attain  the  age  of  21 
bu  the  number  years,  in  which  case  such  after-bom  son  or  sons 
.^ew*arcchu-  shall  haye  the  election  of  coming  into  the  said 
dreniwingto  trade,  and  being  admitted  a  partner  or  partners 
prtnmhlp/^  therein,  if  he  or  they  shall  think  proper,  in  the 
dying  in  the  pUce  of  his  brothcr  or  brothers  who  shall  so  decline 
Uavi^'wido'Iw  or  refuse  to  become  a  partner  or  partners  therein,  or 
and  children,  withdraw  hinvsclf  therefrom,  or  die  under  the  age  of 
!hare*t?tl!cft-  28  years,  then  when  such  ^fter-born  son  or  sons,  as 
miiyof  each  ton  ^|^a||  ^^  ^j^j^f  ^q  conic  luto  and  be  a  partner  or  part- 
es, mthe^bulu  ners  in  the  said  trade,  shall  have  attained  the  age  of 
reia,andthc     ,28  v CMS,  or  havc  departed  this  life  under  that  age, 

remaining  shares  /,     .         .  %  .  /•  •  ,  i         •  f 

eqtuiiy  among    ^cd  being  lu  partnership  as  aforesaid  at  the  time  ot 
tiw>se  who  have  g^j^j^  jg^^^^,  my  Said  trustee^,  or  the  survivors  orsur- 

lived  to  attain  ,  •  'J  ^^  ,      -    .  f 

48,  in  the  part-  vivor  of  them,  or  the  executors  or  admmistrators  oi 
nership  business.  ^^^  survivor,  do  and  shall  make  up,  state,  and  set- 
tle a  full  and  general  account^  in  writing,  of  all  the 
/  ,\  stocJc,  monies,  debts,  and  effects,  which  shall  be  in 

or  belonjsingt  or  due  or  owing  to  tlie  said;  trade  or 

4 
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» 
>)usiness,  and  shall  and  do  cause  a  just  valuation  and 

appraisement  to  be  made  of  all  the  particulars  thereof, 
and  do  and  shall  in  the  first  place  (after  raising  and 
paying  thereout  the  sum  or  sums  of  money  herein-, 
before  mentioned,  to  each  of  my  said  sons  and 
daughters,  or  such  of  them  as  shall  have  lived  to 
become  entitled  thereto)  raise  thereout  the  sum  of 
20,000/.,  and  lay  out  and  invest  the  same  in  the 
purchase  of  a  competent  share  or  competent  shared 
of  the  parliamentary  stocks  or  funds  of  Great  Bfitain, 
in  their,  or  his,  or  her  own  names  or  name,  and  do 
and  shall  stand  and  be  possessed  of,  and  interested 
in,  the  said  stocks,  funds,  and  securities  to  be  pur- 
chased with  the  said  sum  of  20,000/.,  upon  the 
trusts,  and  to  and  for  the  intents  and  purposes 
hereinafter  mentioned,  expressed,  and  declared  of 
and  concerning  the  same;  and  after  the  said  several 
sums  so  to  be  raised  shall  have  been  raised  as  afore- 
said, and  all  the  legacies  hereby  given  and  be-^ 
queathed  shall  be  answered  and  paid,  and  subject 
thereto,  then  upon'  trust,  that  they  my  said  trus- 
tees, or  the  survivors  or  survivor  of  them,  and  the 
executors  or  administrators  of  such  survivor,  do  and 
$hall  part  and  divide  all  the  residue  and  remainder 
.  of  the  said  capital,  stock,  debts,  and  effects  which 
shall  be  in  or  belonging,  or  due  or  owing,  to  the  said 
trade  or  business,  into  double  the  number  of  shares 
3S  there  shall  be  sons  of  my  body  now  bom,  or 
hereafter  to  be  born,  who  shall  attain  the  age  of  28 
years  and  be  then  living,  or  who,  while  in  partner- 
ship as  aforesaid,  shall  have  attained  the  age  of  28 
years,  or  die  under  that  age,  leaving  a  widow  and  a 
child  or  children  living  at  his  decease,  or  born  in 
due  time  after,  or  a  widow  only  living  at  his  decease, 
or  a  child  or  children  living  at  his  decease  but  no 
widow;  and  if  all  my  said  sons,  so  electing  to  be 
and  remaining  partners,  shall  attain  the  age  of  28 
years,  the  whole  of  the  said  capital,  stocks,  debts, 
and  effects  shall  be,  in  trust,  for  such  my  said  sons^ 
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in  equal  shares  and  proportiora;  and  if  I  shall  bav€ 
but  one  son  electing  to  be  and  continuing  a  partnefi 
who  shall  attain  the  age  of  28  years^  and  no  son  whn^ 
being  and  continuing  a  partner  as  aforesaid^  shall 
depart  tliis  life  under  that  age,  leaving  a  widow  and 
a  child  or  children  living  at  his  decease^  or  born  in 
due  time  after,  or  leaving  a  widow  only>  or  a  child 
/>r   children  then  living  but   ho  widow,   then  the 
whole  of  the  said  capital,  stock,  debts,  and  eflects 
to  be  in  trust. for  that  one  son;   and  if  I  shall  have 
one  or  mor^  son  or  sons  who,  being  a  partner  or 
partners,  shall  attain  the  age  of  SS  years^  and  one  or 
more  son  or  sons  who,  being  and  continuing  a  part- 
fier  as  aforesaid,  shall  die,  leaving  a  widow  and  a 
child  or  children  living  at  his  or  their  decease  or 
respective  deceases,  or  born  in  due  time  after,  or 
leaving  a  widow  only,  or  a  child  or  children  living 
at  his  or  their  decease  or  respective  deceases  but  no 
-widow,  then  if  only  bne  of  my  sons,  being  and  con- 
tinuing a  partner  as  aforesaid,  shall  have  left  a  widow 
and  children  or  a  child  living  at  his  decease,  or  bom 
in  due  time  after,  or  have  left  a  widow  only,  or  a 
child  or  children  only  living  at  his  decease  and  no 
widow,  one  of  the  said  shares  shall  be  laid  out  an4 
invested  in  the  public  funds,  upon  the  trusts  herein-* 
after  expressed  and  declared,  for  the  use  and  benefit 
of  the  widow  and  child  or  children  of  such  one  son, 
dying  while  such  partner  as  aforesaid,  and  leaving 
such  widow,  child  or  children  as  aforesaid;  and  if 
more  tlian  one  of  my  said  sons,  being  and  continuing 
a  partner  as  aforesaid,  at  the  time  of  his  death,  shall 
have  left  a  widow  and  a  child  or  childrto  living  at  their 
respective  d^ce^es,  or  born  in  due  time  after,  or  a 
widow  only,  or  a  child  or  children  living  at  bis  or  their 
respective  deceases  and  no  widow,  then  as  many  of  the 
said  shares  shall  be  so  laid  out  and  invested^  upon  the 
trusts  hereinafter  expressed,  as  I  shall  have  sonib  being 
or  continuing  a  partner  as  aforesaid^  at  the  time  of 
their  deaths,  who  shall  have  respectively  left  a  widow 
and  a  child  pr  (:hiIdreQ  living  at  tbt^ir  i«pective  4^ 
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ceases^  or  born  in  due  rime  after,  or  have  left  a  ^idow 
only,  or  a  child  or  children  living  at  their  respective  , 

deceases  and  no  widow ;  and  the  remainder  of  the  said 
shares  shall  be  divided  between  or  amongst  such  of 
my  said  sons  tlien  living  as  shall  have  elected  to  ht^ 
come  partner,  and  shall  have  continued  partners  in 
the  said  trade  to  their  respective  age  of  28  years, 
share  and  share  alike;  and  if  but  one  shall  be  then 
living,  who  shall  have  elected  to  enter  into  and  carry 
on,  and  shall  have  continued  in  the  said  trade,  and 
shall  have  attained  the  age  of  28  years,  then  such 
one  son  shall  have  and  be  entitled  to  the  remaining 
shares  thereof,  the  part  or  share,  or  parts  or  shares, 
of  such  widow  and  child  or  children,  respectively  to 
be  ascertained,  accoi'ding  to  the  then  last  preceding 
annual  settlement,  and  to  be  paid  to  my  said  trustees, 
or  the  survivors  or  survivor  of  them,  or  the  execu- 
tor:* or  administrators  of  such  survivor,  upon  trust, 
that  they  the  said  trustees,  or  the  trustees  or  trustee  for 
the  time  being,  do  and  shall  lay,  ^lace  out,  and  invest 
the  same  in  a  purchase  of  a  competent  share  or  com- 
petent shares  of  the  parliamentary  stocks  or  public 
funds  of  Great  Britain,  in  their,  or  his,  or  her  own 
names  or  name,  and  do  and  shall  stand  and  be 
possessed  of  the  said  stocks,  funds,  and  securities 
so  to  be  purchased  as  aforesaid,  upon  such  and  the 
same  trusts,  for  the  benefit  of  such  widow  and 
children,  and,  with  such  limitations  over,  for  the 
benefit  of  my  other  sons  and  their  widows  and  chil- 
dren, and  subject  to  such  powers  and  provisos  as  are 
hereinafter  mentioned,  expressed,  and  declared  of 
and  concerning  the  stocks  or  funds  to  be  purchased 
with  the  said  sum  of  20,000/.  hereinbefore  directed 
to  be  invested  as  aforesaid^  so  far  as  such  trusts  re» 
late  t^  the  widows  and  children  of  the  sons,  Jor  whom 
or  for  whose  widow  and  children  the  said  sum  of 
20,000/.  is  intended  to  be  invested,  or  as  near 
thereto  >as  circumstances  will  permit. 

Provided  always^  and  in  case  I  shall  have  no  son 
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who^  being  a  partner^  shall  attain  the  age  of  ^ 
years,  and  be  living  at  the  time  hereinbefore  ex- 
pressed to  entitle  him  to  such  surplus  or  remaining 
^    shares,  and  I  shall  have  two  or  more  sons  who  shall 
become  partners  as  aforesaid,  and  while  in  partner- 
ship shall  die  and  leave  a  widow  and  a  child  or 
children  living  at  his  or  their  decease  or  respective 
deceases,    or  born  in  due  time  after,    or  leave  a 
widow  only,  or  a  child  or  children  living  at  his  or 
their  decease  or  respective  deceases  and  no  widow, 
then  it  is  my  will  that  the  widow  and  child  or  chil- 
dren, or  widow  only,  or  child  or  children,  of  such 
deceased  sons,  shall  per  stirpes  and  not  per  capita 
be  entitled  to  have,  take,  and  divide  among  them 
such  surplus  shares,  in  such  proportions  as  shall  be 
equal  to  the  number  of  my  sons  who  shall  become 
partners    as    aforesaid,   and    while    in    partnerehip 
die,  and  leave  such  widow  and  child  or  children,  or 
such  widow  only,  or  such  child  or  children  and  no 
widow  as .  aforesaid,    and   so   that   such  widow  or 
widows,  and  child  or  children  may,  in  the  p^opo^ 
tions  aforesaid,  and  according  to  their  stocks,  hus- 
bands and  parents,  respectively.  Be  entitled  to  the 
whole  of  the  surplus  shares  between  -cir  among  them, 
according  to  the  trusts  hereinafiter  declared,  of  their 
said  several  and  respective  proportions ;  and  in  case 
I  shall  have  only  one  such  son  as  hst  hereinbefore 
mentioned,  then  it  is  my  will  that  such  widow  and 
'   child,  or  children,  or  such  widow  only,  or  child  or 
children  of  such  only  son,  shall  be  entitled  to  have 
and  take  such  surplus  shares,  and  the  full  ar^d  whole 
benefit  of  the  same,  as  well  as  the  other  provisions 
hereby  made  for  him,  her,  or  them,  according  to  the 
And  if  nosom    trusts  hereinafter  declared.     And  in  case  I  shall  have 
ii«$hiu  b^'     no  'son  who,  being  a  partner  as  aforesaid,  shall  attagi 
come  entiUcd     the  age  of  28  years,  and  be  living  at  the  time  herein- 
Ihcnthcthoic    before   expressed  to   entitle  him   to  such  surplus 
remainder  of      sharcs,  uor  any  son  who  shall  become  a  partner  as 
wd  effect!  of     aforesaid,  and  while  in  partnership  as  aforesaid  shall 
#       die,  leaving  such  widow  and  child  or  children  only 
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as  aforesaid^  then  and  in  that  case  all  the  residue  and  ^^'"IJI^m*^ 

go  to  the  chtl" 

remainder  of  the  said  capital^  stocky  debts^  and  effects  drenof  testator^i 
shall  be  in  tntst  for  all  and  every  the  children  of  my  ^pf^^^S^ 
said  daughters  who  shall  attain  the  age  of  di  years,  per  stirpes. 
such  children  of  my  said  daughters  to  take  per  capita 
and  not  per  stirpes^  in  equal  shares  and  proportions^ 
if  more  than  one ;  and  if  there  shall  be  but  one  such 
child^  the  whfte  to  be  in  trust  for  that  one  child,  and 
if  none  of  my  daughters  shall  have  a  child  that  shall 
attain  the  age  of  21  years,  then  in  trust  for  all  my 
nephews  and  nieces  who  shall  be  then  living,  and  the   • 
survivor  of  them,  his^  or  her  executors,  administra- 
tors, or  assigns^ 

And  I  do  hereby  direct  that  my  said  trustees  and  Trustee* tostana 
the  survivors  and   survivor  of  them,   and  the  exe-  ^^^^^^^ 
cutors  or  administrators  of  such  survivor,  dp  and  shall  ao,ooo/, 
stand  and  be  possessed  of  and  interested  in  the  said 
stocks,  funds,  and  securities  so  to  be  purchased  with 
the  said  sum  of  20,000Z.  hereinbefore  directed  to  be 
raised  upon  the  trusts,  and  to  and  for  the  intents  and 
purposes  hereinafter  mentioned,  expressed,  and  de- 
clared, of  and  concerning  the  same,  that  is  to  say, 
upon  trust  for  all  my  sons,  as  well  those  already  born  in  trust  for  ti* 
as  those  hereafter  to  be  born,  in  equal  shares  and  «»»«««««»?«• 

^  ,  ,         *  in  conrntion  for 

proportions,  during  their  respective  natural  lives,  as  their  respective 
^tenants  in  common,  and  not  as  joint  tenants;  and  |hd?reme^ 
after  the  decease  of  each  such  son,  upon^trust  to  pay  deceases  in  tmct 
to  the  widow  of  such  deceased  son  out  of  the  inte-  (^;*^^^^|tr 
rests  and  dividends  of  such  his  share  of  the  said  last-  e<juai8hiref,per 
mentioned  stocks,  funds,  and  securities,  such  annual  JiU^^  w!"' 
sum  not  exceeding  — L  per  annum,  as.  the  said  son  «pectivcly,  fi*^ 
shall,  by  writing  under  his  hand  and  seal,  and  to  be  it^foJST^ 
attested  by  two  or  more  credible  witnesses,  qjL  by  ]^^  ^  *■* 
his  last  will  and   testament,  signed  and  published    . 
by   him,   in  the   presence  of    two  or  more    such 
witnesses    have    directed    or    appointed     in    that 
behalf,  and  subject  to  such  annual  payment  as  last 
aforesaid,  upon  trust  for  all  and  every  the  child  and 
children  of  each  such  son,  equally  to  be  divided  be* 
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,  tween  or  amongst  the  said  children,  share  and  shaK 
alike,  and  if  but  one,  then  in  trust  for  such  only 
child,  the  part  or  share,  parts  or  shares  of  such  children 
or  child  to  be  an  interest  vested,  or  interes^ts  vested  in, 
and  be  paid  to  him,  her,  or  them,  at  his,  her;  or  their 
affe  or  respective  ages  of  21  years,  and  if  any  such 
children  shall  depart  this  life  under  the  age  of  21 
years,  then  as  well  the  original  part  or  share,  parts 
or  shares,  of  him,  her,  or  them  so  dying,  zr  the  part  or 
share,  or  parts  or  shares  survivingor  accruing  by  virtue 
of  this  present  clause,  shall  go  and  be  paid  to  the  sur« 
vivorsor  survivor, orothersorotherofthe  said  children, 
and  their  respective  executors,  administrators,  ora«*» 
signs,  to  be  an  interest  vested,  or  interests  vested  in 
and  to  be  paid  to  the  child  or  children  respectively 
entitled  thereto,  at  such  time  or  times  as  is  herein- 
before mentioned,  with  respect  to  his,  her,  or  their 
original  share  or  shares^^ 

And  I  do  hereby  will  and  direct  that  after  the  de* 
cease  of  such  son  the  interest,  dividends,  and  annual 
produce  of  the  share  to  which  he  shall  be  so  entitled 
for  his  life  of  the  said  sum  of  20,000/.  and  the  stocks, 
funds,  and  securities  in  which  the  same  shall  be  in* 
Clause  for  rniin*  Vested  as  afoTcsaid,  cr  so  much  of  the  said  interesti 
mMrKceandedu.  dividends,  and  annual  produce  as  my  said  trustees 

for  the  time  being  shall  think  necessary,  shall  after 
the  decease  of  their  respective  fathers  and  subject  to 
any  provisions  made  under  the  power  for  that  pur* 
pose  hereinbefore  given  by  this  my  will,  for  the 
widows  of  their  fathers  respectively,  be  paid  and 
applied  for  or  towards  the  maintenance  and  edu-* 
cation  of  such  child  or  children,  in  the  mean  time 
until  he,  she,  or  they  shall  respectively  attain  the 
age  of  21  years,  and  the  residue  invested  in  such 
stocks,  funds,  and  securities  as  aforesaid,  so  as  to  ac-> 
cumulate  in  the  way  of  compound  interest;,  and 
that  such  residue  and  the  accumulations  thereof  shall 
be  in  trust  for  the  persons  who  under  this  my  vnW 
fthsill  become  ^ntitlc^i  to  the  fund  whence  such  accu- 
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mulation  ^hall  have  proceeded.  But  in  case  any  of  my  in  ctse  of  <he 
naid  sons  shall  at  the  time  of  his,  or  their  respective  fe"tn^<f  <Si» 
decease^  leave  a  widow  only,  and  no  child  or  chll^  dreo,  but « 
dren  him  or  them  surviving,  or  there  being  such  ^ust'fw'hcr  "* 
child  or  children,  in  case  all  of  them  s^U  happen  to  during  htrUfe, 
die  under  the  age  of  21  years,  then  after  the  decease  "c  iSdl^/** 
of  such  son  or  sons,  as  to  the  part  or  share,  parts  or  interest  or  pro- 
shanes  of  such  son  or  sons  as  shall  so  die,  leaving  a  widow  H^ong  the  nir. 
or  widows  but  no  child  or  children  who  shall  live  to  'i^ing »« and 
attain  the  age  of  21  years,  upon  trust  for  his  or  their  widi^sun^iv^ 
widow,  or  respective  widows,  durine  their  repective**"P«*<>Jf*«^ 
natural  lives,  ( if  she  or  they  shall  so  long  continue  sole 
and  unmarried,)  and  in  case  any  one  or  more  of  my 
S2(id  sons  shall  have  no  child  who  shall  attain  the  age  of 
21  years  as  aforesaid,  then  after  his  or  their  decease,  or 
respective  deceases  (subject  to  the  provisions  made 
or  to  be  made  as  aforesaid,  for  his,  or  their  widow, 
or  respective  widows  as  aforesaid,    in    the   shar6 
or  shares  to  which  such  son  or  sons  shall  have  been 
so  originally  entitled  for  his  or  their  life  or  lives 
respectively  as  aforesaid,)   the  same,  immediately 
after  the  decease  of  such  son  or  sons  respectively,  to  be 
sub-divided  into  as  many  shares  as  there  shall  be  sons 
of  my  body  then  living,  or  those  dead,  having  left  a 
child  or  children,  and  the  said  shares  shall  be  upon 
such  trusts  for  my  said  surviving  other  sons  and 
their  children  respectively,  as  are  hereinbefore  de* 
clared,  in  respect  to  their  said  respective  original 
shares,  and  so  after  the  decease  of  any  other  son  or 
sons  under  21  years  of  age,  the  share  or  shares  to 
which  such  last  mentioned  son  or  sons  shall,  or  if 
living,  would  by  survivorship  or  accruer  be  so  en- 
titled for  life  as  ^foresaid,  shall  also  be  upon  such 
trui^   for  the  then  surviving  or    the  otner  sons 
and  their  respective  children  as  are  bereinbefote 
declared,   as  to  their  said  respective  original  shares, 
and  if  only  one  of  my  said  sons  shall  have  a  child 
Kho  shall  attain  the  age  of  21  years,  then  after  the  dep- 
Cease  of  the  other  of  my  said  sons,  and  such  failure  of 
i^u;  of  their  bo4i08  ri^pectivfly  as  fdbiiesaid^  (an4 
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subject  to  the  provisions  hereinbefore  and  hereinafter 

contained  for  their  widows  respectively,)  the  whole 

of  the  said  sum  of  20,0002.,  and  the  stocks,  funds, 

and  securities  on  which  the  same  shall  be  investedj 

to  be  upon  such  trusts  for  such  only  son  and  hb 

child  or  children  respectively,*  as  hereinbefore  is  de^ 

cbred,  as  to  his  original  share  of  or  in  the  same. 

jisA  IB  cue  aU   And   in  case  none  of  my   said  sons  shall  have  a 

Sfrf.'^iti?  «hiW  who  shall  attain  the  age  of  21  years,  then  as  to 

anychudwho     the  wholc  of  the  said  stocks,  funds,  or  securities 

^cd  wurtrt^   hereinbefore  directed  to  be  purchased  as  aforesaid, 

then, subject  to    (subjcct  to  the  powcES  and  provisions  hereinbefore 

temt.to'goto    Contained,)  upon  trust  for  all  and  every  thp  children 

chudren  <rf  the   ^f  ^jy  g^j^  daughters   who  shall  attain  the  age  of 

tmrua  i/aone  21  years,  such  children  of  my  said  daughters.to  take 

^rsAdi  iMve «  P^  Capita  and  not  per  stirpes^  in  equal  shares  and 

child  who  shaU    proportions,  if  more  than  one;  and  if  there  shall  be 

themta«stof    oue  child;  and  if  none  of  my  daughters  shall  have  a 

S^jfirtftrf  c**">*d  w*»o  shall  attain  the  age  of  21  years,  then  upon 
testator,  durante  trust  to  pay  oue  uioiety  or  equal  h:^f  part  of  the 
v^n  to'dt*  interest,  dividends,  and  annual  produce  of  the  said 
cease  toiesutor's  sum  of  20,000/.  and  the  stocks,  funds,  and  securities 
niiSS^diSr  ei-  on  which  the  Same  shall  be  invested,  unto  my  said 
c«utors,^miiii-  jear  wife  during  the  term  of  her  natural  life,  in 
9i(n«.  *  case  she    shall    so  long    continue    sole  and  un* 

.  married,  but  without  making  any  deduction  out  of 
her  said  annuity  of  — L  in  respect  thereof,  and  sub- 
ject thereto  do  and  shall  stand  and  be  possessed  of 
and  interested  in  the  said  trust  monies,  stocks,  funds, 
and  securities,  and  the  interest,  dividends,  and  annual 
produce  thereof,  in  trust  for  all  my  nephews  and 
nieces  who  shall  be  then  living,  or  the  survivor  of 
them,  and  the  executors,  administratois,  and  assigns 
of  such  survivor. 

Lecaciestoafttf.  Providcd  also  and  my  will  is,  that  in  case  I  shaW 
^""V^'  ^  have  any  other  son  or  sons  hereafter  bom,  either  in 
e^i  shares  ia*  my  lifc-time,  or  in  due  time  after  my  decease,  then  I 
theaojceo/.      g|y^  ^^^  bequeath . uuto  eyery  such. after  born  son 
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I  to  be  an  interest  vested  In  and  to  be  ^d  to  ^ 

him  on  his  attaining  the  age  of  31  years,  and  the  sum 
of  4000/.  to  be  an  interest  in  and  to  be  paid  him 
upon  his  attaining  the  age  of  24f  years ;  and  my  will  .  ' 
is>  that  every  such  after-born  son,  and  his  child  and 
children  (if  any)  shall  have  and  be  entitled  to  a 
share  of  the*  stocks^  funds>  and  securities^  to  be  pur* 
chased  with  die  said  sum  of  30,000/.  hereinbefore 
directed  to  be  invested  as  aforesaid,   equally  with 
my  said  sons  W.  F.  T.  and  6.  and  their  children^ 
the  same  to  be  payable  and  paid  at  such  time  and 
times,  and  with,  under,  and  subject  to  such  and  the 
same  powers,  provisos,  and  limitations,  and  to  be 
attended  with  the  same  right  of  survivorship,  and  in 
fiuch  and  the  same  manner  in  all  respects  as  the 
shares  to  or  in  trust  for  my  said  sons,  W.  F.  T.  and  G., 
and  their  widows  and  children,  of  and  in  the  same 
stocks,   funds,  and  securities^  are  hereinbefore  di- 
rected, limited,  given,  and  bequeathed. 

Provided  also,  and  my  will  Is,  and  I  dc\  hereby  upon  tbe  death 
direct,  that  in  case  any  of  my  said  sons  shall  depart  jJ/SJ.S^'be. 
this  life,  whilst  in  the  said  business,  before  he  shall  fore  as^ieaving 
attain  the  age  of  38  years,  leaving  either  a  widow  5,7n!^s  a^ 
and  one  or  more  child  or  children  him  sur\iving,  m  the  lofiook 
then  and  in  such  case,  as  often  ad  the  same  shall  '^nu!!d ud^ 
happen,  I  do  hereby  direct  that  such  account  and  *'*^*^*^;I?!i?** 
valuation  as  aforesaid  shall  be  made,   taken,   and^^lonor 
settled,  and  that  the  part  or  share  of  such  of  my  said  wnsihaUattiiii 
sons  so  dying,  of  and  in  the  said  sum  of  30,000/.  *  ^^^*"' 
shall  forthwith  be  raised  and  laid  out  and  invested  in 
the   purchase  of  a  competent  share  or  competent 
shares  of  the  parliamentary  stocks  or  public  funds  of 
Great  Britain,  in  the  names  or  name  of  my  said 
trustees  or  trustee  for  the  time  being,  upon  such  and 
the  same  trusts,  for  the  benefit  of  his  widow  and 
child  and  children,  and  subject  to  the  same  powers^ 
provisos,  and  limitations  over  as  are  hereinbefore 
directed,  and  shall  not  wait  till  all  my  sons  shall 
attain  the  said  age  of  38  years,  axiy  thing  herein- 
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before  contained  tor  the  contcaiy  thereof  in  any  ww 
notwithstanding. 

toot  than  decW  And  my  will  is,  and  I  do  hereby  direct,  that  in  rasie 
S«^iS^'  til  ray  sons  shall  refuse  or  decline  to  cany  on  the  said 
ivoperty  and      trade  or  business,  then  and  in  such  case,  I  do  hereby 

^to^bfLw,  *^^ct  ^^^  ^*^en  all  my  said  sons  W.,  F.,  T.  and  G., 
•nd  the  Mvoce/.  who  shall  livo  to  attain  the  age  of  28  years,  shall  have 
S^SfwSf  attained  that  age,  and  there  nhall  be  no  after-born 
purpottt  ifore-  floH  or  SOUS,  or  In  case  there  rfiall  be  any  after-born 
ztsidue  of  the  ^^^  ^^  8ons,  whcn  all  my  after-bom  sons  who  shall 
"^u3  ^^  S  ^^^^  *^  attain  the  age  of  £2  years  shall  have  attained 
retidue^the  that  age,'tiie  Said  trade,  stock,  and  efTects,  employed 
SftKb^'  therein,  shall  be  sold  to  the  best  advantage,  and  the 
diTMted  to  bt  debts  due  and  owing  to  the  said  trade  shall  be  col- 
fi^^*^  lected  by  my  said  executors,  or  the   survivors  or 

survivor  of  them,  or  the  executors  or  adminlstratora 
of  such  survivor.     And  from  and  immediately  aftef 
such  sale  as  last  aforesaid,  they  my  said  (trustees)^ 
and  the  survivors  and  survivor  of  them,  and  the  exe- 
cutors or  administrators  of  such  survivor,  do  and  shall 
by  and  out  of  the  money  which  shall  arise'by  such 
sale,  and  whicb  shall  be  collected  as  afor^esaid,  lay 
out  and  invest  the  said  sum  of  20,000 1,  in  the  par- 
chase  of  a  competent  share  or  competent  shares  of 
the  parliamentary  funds  of  Great  Britain,  in  thdr 
own  names,  or  in  the  names  or  name  of  the  survivorp 
or  survivor  of  them,  or  of  the  executors  or  adminis- 
trators of  such  survivor,  upon  the  trusts,  and  to  and 
for  the  intents  and  purposes  hereinbefore  mentioned, 
expressed,  and  declared  of  and  concerning  the  same, 
and  shall  and  do  devise  and  apply  the  residue  of  the 
money  which  shall  arise  by  such  sale  or  sales,  in  such 
and  the  same  manner  as  the  residue  of  the  capital, 
stock,  debts,  and  effects,  are  hereinbefore  directed 
And  in  case  in   ^^  applied.    And  in  case  all  my  sons,  as  well  those 
^e  tm  thtU     already  bom,  as  those  hereafter  to  be  born,  shall  de^ 
^  b^'^    part  this  life  under  the  age  of  21  yeare,  then  my  will 
Jj^^^  IS,  and  I  do  hereby  direct,  that  the  said  capital,  stocfc 
STmomt'i      goods,  debts,  and  eflfects,  shalbbe  forthwith  sold  and 
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disposed  of,  dr  collected  insaick  manner  as  is  herein  ^^^^     ^ 

m     g*  i»f»  n  •  t  vii#«  daughterly  and 

before  directed  m  case  qH  mj  said  sons  should  refuse  their  children, 
or  decline  to  carry  on  the  saSd  trade  or  business,  and  *^  ^  nephews 

<*  and  nieceSy  as 

that  the  \\rbole  ptoduce  thereof  shall  be  forthwith  before  directed 
placed  out,  and  invested  in  the  purchase  of  a  com-  ^^J^^^ 
petent  share   or  CDtnpetcnt  shares  of  .the  parlia- 
mentary funds  of  Great:  Britain^ .  in   the  names  or 

It 

name  of  my  said  trustee^  or  the  survivors  or  survivor 
.of  them,  or  the  executors. or  administrators  of  such 
survivor,  upon  sHich  and  the  same  trusts,  for  the 
benefit  of  my  said  xvife  and  daughter,  and  their 
children,  and  my  nephews  and  nieces  as  are  herein-^ 
before  mentioned,  expressed,  and  declared  of  and 
concerning  the  stocks,  funds'^  or  securities,  to  be 
purchased. with  the  said  sum  of  20,000/.  in  the  event 
of  all  my  sons  dying  without  leaving  a  widow^  him  . 
or  them  surviving,  or  any  child  or  children  who  shall 
Jive  to  attain  the  age  of  21  years. 

Testator  then  gives  several  pecuniary  legacies  and 
small  sums,  for  charitable  purposes. 

And  as  to,  for  and  concerning  all  the  rest,  residue.  An  the  residtie 
and  remainder  of  my  estate  and  effects  whatsoever  ^Ijjjcr^wri* 
and  wheresoever,  and  of  what  nature,,  kind  or  quality  «»<«  per»on«i,  to 
soever  the  same  may  be,  both  real  and  personal,  which  money  iiJ^d^ 
I  shall  be  seised  or  possessed  of,  interested  in,  or  in  the  tame  m-nner 

•  1     1  •  -  -  as  the  residue  of 

any  manner  entitled  unto,  in  possession,  reversion,  thecapitai^ock, 
remainder,  or  expectancy,  at  the  time  of  my  decease,  I  ^l^^Sc*? 
-give,  devise,  and  bequeath  the  same  unto  my  said  trus-  to  bt  applied! 
tees,  their  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  and  quality  thereof,  upon 
trust,  to  sell  and  dispose  thereof,  either  by  public 
sale  or  private  contract,  and  convert  the  same  into 
money  as  soon  as  conveniently  may  be  after  my 
interment,  and  add  the  same  to  the  capital  of  my  said 
trade  or  business,  and  employ  the  same  therein  in 
^uch  and  the  same  manner,  and  to  stand  and  be  pos- 
sessed thereof,  subject  to  the  legacies  hereby  given, 
iLppli  su(:h  ai^l  the  same  trusts^  and  to  and  for  such 
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khd  the  same  intents  and  purposes  as  are  herein^ 
before  mentioned,  expres^ied  and  declared  of«  and 
concerning  the  residue  of  my  said  capital,  slocki 
debts,  and  efTectSK  And  for  facilitating  the  sale  of 
my  estate  and  efiects  in  the  manner  hereinbefore 
mentioned,  I  do  hereby  direct  that  the  receipt  and 
receipts  of  my  said  trtistees,  or  of  the  sunrivors  or 
survivOT  of  them^  or  of  the. heirs,  executors,  or 
administrators  of  such  survivor,  shall  from  time  to 
time  be  a  good  and  sufficient  discharge,  and  .good 
and  sufficient  discharges  to  the  purchaser  or  pur- 
chasers of  the  said  premises  so  to  be  sold  as  afore- 
said, or  any  of  them,  or  any  part  or  parts  thereof,  or 
to  any  other  .person  or  persons,  paying  to  them 
any  other  sum  or  sums  of  money  under  the 
trusts  of  this  my  will,  and  to  his,  her,  and  their 
respective  heirs,  executors,  administrators,  and 
assigns,  for  so  much  money  as  shall  be  therein 
acknowledged,  or  expressed  to  have  been  receiv- 
ed. And  that  such  purchaser  or  purchasers,  or  other 
person  or  persons,  his,  her,  or  their  heirs,  exe- 
cutors, administrators,  or  assigns,  shall  not  afte^ 
wards  be  answerable  or  accountable  for  any  lossj 
misapplication,  or  non*application  thereof,  or  any 
part  thereof*.  And  I  do  hereby  nominate,  constitute, 


■  ■ 


*  As  to  the  necessity  of  this  provision,  see  before,  in  page  530. 
Where  such  a  clause  is  omitted ;  the  best  way  to  cure  it  is  for  the 
porchasers  to  see  the  whole  of  their  purchase-money  inrestod  io  tbe 
3  per  Cent.  Bank  Annuities,  in  the  name  of  the  executors  or  trustees 
who  may  thereupon  execute  deeds,  declaring  the  money  so  iuTested 
to  be  the  same  money  for  which  the  estates  (describing  them)  were 
told,  and  that  the  money  is  so  invested  on  the  trusts  of  the  wiU ;  9sA 
each  purchaser  shouM  have  one  pan  of  such  deed  declaring  the  tnisv 
of  the  purchase-money.  The  Bank  books  will  always,  qd  p^* 
tion,  afford  evidence  ot  the  sum^s  having  been  actually  invested  m  such 
a  quantity  of  Stock,  which  will  correspond  with  the  precise  quantity 
roentiooed  in  the  declaration  of  tniait  and  together  they  will  besofficieBt 
proof  of  a  proper  application  according  to  the  will,  so  as  to  ^!^ 
the  purchaser.  It  was  the  opinion  m  the  late  Mr.  SerJMDt  Ku» 
that  the  purchaser  would  then  nave  a  safe  title  without  a  decree ;  hot 
otherwise  he  would  not  be  iafe,  because  he  hat  aodoeol  tbetnnti 
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and  appoint  my  said  wife,  together  with  the  said  *  •* 

(trustees),  to  be  executrix  and  executors  of  this  my 

will,  and  in  case  of  the  death  of  any  two  or  more  of 

them  before  the  trusts  of  this  my  will  shall  be  fully 

executed  and  per^nned;,  then  I  do  nominate,. con-  f**^^ 

stitute,  and  appoint  my  two  eldest  sons,  for  the  time 

being,  when  they  shall  respectively  have  attained 

the  age  of  JiS  years,  to  be  executors  of  this  my  will,  ^^J^i^rsn^d. 

in  the  place  and  stead  of  such  two  or  more  of  them, 

my  t^a.id  wife,  and  the  said  trustees,  as  shall  so  die 

before  the  trusts  of  my  said  will  shall  be  fully,  exe- 

cutefl  and  performed,  and  with  all  the  same  power 

qnd  powerB,  authority  and  authorities,  to  all  intents 

and  purposes  whatsoever,  as  such  executrix  or  execu- 

toi^y  who  shall  so  happen  to  die,  had  or  might  have 

unjder  and. by  virtue  of  this  my  will,  at  the  time  of 

ly.s  ov  her  death. 


To  obtaia  ^.  decree,  if  a  decree  be  necessary,  the  trustees,  or  any 
person  as  prochein'ami  for  the  infant  Cestui  que  trusts,  may  file  a  bill 
to  compel  a  specific  performance  of  the  contract  by  the  purchasers,' 
aod  then  the. Court  will  direct  and  confirm  the  sale.  But  purchasers 
of  leasehold  or  chattel  estates  or  interests  will  be  safe  without  any  de- 
cree, notwithstanding  the  omission  to  make  the  receipts  of  the  trustees 
discharges,  if  the  trustees  are  also  executors^  for  the  property  iri 
such  subjects  always  vest  inthe  first  place,  notwithstanding  the  dis-* 
positions  of  the  will,  in  the  executors.  A  testator  cannot  prevent 
them  from  bein^  assets  in  the  hands,  of  the  executors  to  go  in  a  due 
course  of  administration.  The  power  of  sale  is  annexed  .to  their 
office,  and  the  purchaser  is  never  obliged  to  enter  into  the  account, 
or  enquire  ihto  the  necessity  of  any  sale,  4  T.  R.  625,  ^hale  v. 
Booth,  2  P.  Wms.  149,  Ewer  v.  Corbitt.  But  the  transaction 
must  be  clear  of  all  fraud  or  collusion,  for  if  it  be  tainted  with  these 
qualities  the  estate  will  be  specifically  followed  into  the  hands  of  the 
purcliaser.  So  where  there  is  express  notice  of  a  debt  of  testator 
unsatisfied,  and  the  sale  is  a  contrivance  between  the  purchaser  and 
executor  to  defeat  the  debtor,  the  purchaser  makes  himself  party  to 
the  devastavit;  see  2  Vern.  616,  Crane  v.  Drake,  1  Atk.  463, 
Nugent  V,  Gifford,  7  Vez.  jun.  152,  Hill  v.  Simpson.  And  ir 
such  sale  be  without  valuable  consideration  it  falls  within  the  statute^ 
13E1.  c.  5,  Gilb.  Eq.  IL  111. 

X    X" 
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Power  to  A*  •        And  I  do  hereby  declare  my  will  to  be,  that  it  shall 

H  tnutee^to  renew        ,  i_iri^  t     r  •iti 

^  the  lease  of  the  ^nd  may  be  mvful  to  and  tor  my  said  wite  and 
S?hwitt*''^r'*  the  said  ( trustees )  and  also  to  and  for  my  said  two 
purchase  Jther  eldest  sons,  whcn  they  shall  feeverally  become  entitld 
J^J^VJJI*  to  prove  and  shall  have  proved  this  my  will,  and  the 
powcriior  survivors  or  survivor  of  them,  and  the  executors  or 
Bunagiag  the     administrators  of  such  survivor  from  time  to  time,  if 

need  be,  to  renew  the  lease  of  my  dwelling-hoiwc 
and  premises  wherein  the  said  trade  or  business  is 
now  carried  on,  or  to  purchase  the  fee-simple  there- 
of, or  of  any  undivided  part  or  share  thereof,  or  to 
take  any  other  dwelling-house,  shop  or  shops,  ware- 
house or  warehouses,  or  other  premises,  at  such  rent 
or  rents  as  they  shall  think  proper,  for  the  purpose  of 
carrying  on  the  said  trade  or  business,  and  to  hire 
and  employ  any  ser\'ant  or  servants,  clerk  or  clerb, 
or  any  other  person  or  persons  whomsoever,  to  be 
employed  therein,  at  such  salary  or  wages  as  they,  mjr 
said  trustees  and  executors  for  the  time  being,  shall 
think  proper,  and  to  repose  in  such  servant  or  se^ 
vants,  clerk  or  clerks,  or  other  person  or  persons,  so 
much  and  such  confidence,  trust,  power,  or  authority, 
in  the  conducting  and  carrying  on  of  the  same  trade 
or  business^  and  in  the  management,  care,  and  dis- 
posal of  the  stock  employed  or  to  be  employed 
therein,  and  in  the  receipt  of  any  debt  or  debts  to  be 
contracted,  in  or  by  the  carrying  on  the  trade  hereby 
directed  to  be  carried  on,  as  they  my  «aid  trustees  or 
the  survivors  or  survivor  «hall  in  his,  her,  or  their 
discretion  think  fit,  provided  that  after  any  or  either 
of  my  said  sons  shall  become  partners  or  partner 
in  the  said  trade  or  business,  such  of  them  as 
for  the  time  being  shall  be  partners  or  partner 
therein,  shall,  have  a  voice  therein,  as  well  as  my 
trustees  and  exeeutors  for  the  time  being,  so  as  that 
in  case  of  a  diflTerence  in  opinion,  the  n\i}cnty  of 
voices  shall  decide  as  hereinafter  is  mentbned ;  and 
also  to  adjust,  settle,  compromise  and  compouad  all 
accounts,    reckonings,    transactions^    matters,   aiid 
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things,  in  which  I  shall  be  concerned  or  interested 
at  the  time  of  my  decease,  or  which  shall  be  opened 
or  contracted,  or  shall  arise  after  my  decease,  and  to 
pay,  on  any  evidences  they  shall  think  proper,  any 
debts  claimed  from  my  estate,  and  also  to  dismiss 
any  such  servant  or  servants,  clerk  or  clerks,  or  other 
person  or  persons  ;  and  (with  such  consent  as  afore- 
said) to  hire  and  employ  any  other  or  others  in  his^ 
or  their  stead,  and  that  from  time  to  time,  and  as 
often  as  my  said  executors  shall  think  proper.  And  W'thc  trustees 
I  do  hereby  will,  direct,  and  declare,  that  in  all  cases  dSrJiro^Sln, 
where  my  trustees,  and  executors  for  the  time  being  «^« »«««  «« 
shall  happen  to  differ  in  opinion,  the  matter  of  such  decided  by  the 
difference  shall  be  decided  by  the  major  part  or  «»*3«"^' 
number  of  them  iny  said  trustees  and  executors,  and 
be  acted  upon  accordingly.  And  I  do  hereby  declare 
my  will  to  be,  that  they  my  said  executors,  and  their 
respective  executors  and  administrators,  sliall  not  be 
answerable  or  accountable  for  any  loss  or  damage 
which  shall  come  or  happen  to  the  stock  or  capital  to 
be  employed  in  the  said  trade  or  business,  by  bad 
debts,  decay  of  goods,  suit  or '  action,  or  suits  or 
actions,  in  any  court  or  courts  of  law  or  equity,  or 
jany  other  casualties  or  accidents  whatsoever,  or  by 
reason  of  the  trust  and  confidence  which  they  or  any 
of  them  shall  or  may  place  or  repose  in  any  servant 
or  servants,  clerk  or  clerks,  banker,  broker,  or  other 
persons  with  whom  any  part  of  the  said  trust-monies 
shall  or  mry  be  deposited  or  lodged,  for  safe  custody 
or  otherwise,  or  for  any  other  loss  or  damage  which 
may  happen  about  the  execution  of  this  my  will,  or 
all  or  any  of  the  trusts  hereby  in  them  reposed ;  and 
that  they  my  ^aid  trustees  and  executors,  a-id  their 
respective  executors  and  administrators,  shall  not  be 
charged  or  chargeable  with  or  for  any  sum  or^ums 
of  money,  other  than  such  z^  shall  actually  and 
respectTvely  come  to  his,  her,  or  their  hands  by  virtue 
of  this  my  wili« 

xxS 
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And  my  will  is,  and  I  do  hereby  further  direct,  that 
It  shall  and  may  be  lawful  to  and  for  my  said  trustees 
and  executors^  and  each  and  every  of  them,  by  and 
out  of  all  or  any  of  the  monies  which  shall  come  to 
their  or  any  of  their  Iwnds,  by  virtue  of  this  my  will, 
to  deduct,  retain  to,  and  reimburse  themselves,  him- 
self, and  herself,  and  to  allow  his,  her,  or  their,  co- 
trustee, or  co-trustees,  all  such  costs,  charges,  and 
expences,  a^  they  respectively  shall  or  may  sustain, 
expendj  or  be  put  unto,  in  or  about  the  execution  of 
all  (r  any  of  the  trusts,  hereby  in  them  reposed,  or 
in  anywise  relating  thereto.  And  I  do  h^Kby  revoke 
and  make  void  all  former  and  other  wiHs  by  meat 
any  time  heretofore  made,  and  do  declare  iSm  only 
to  be  my  last  will  and  testament. 

In  witness,  &c. 


A  comprehensive  Devise  and  Bequest  of  variom 
desciHptions  of  Prapei'ii/  to  Trustees,  for  sak 
and  accumulation  of  the  Produce. 

I  (GflVE,  devise,  and  bequeath  all  my  ^toch, 
fimds,  money,  mortgages,  and  all  lands,  tenements 
and  hereditaments  whatsoever,  to  which  I  am  benefi- 
ciatiy  in  titled,  or  which  have  been  conveyed  to,  or  vest- 
ed iu  me  byway  of  mortgage,  security,  or  trust.ajid  all 
my  estate,  right,  title,  and  interest  of,  la,  and  to  such 
mortgaged  premises,  and  all  securities  for  money, 
and  all  my  goods,  chattels,  and  personal  estate  what- 
soever and  wheresoever,  and  of  what  nature  or  kind 
soever,  not  otherwise  by  me  disposed  of,  after  and 
subjett  to  the  payment  of  my  just  debts,  funeral 
expeiices,  and  the  several  legacies,  bequests,  ?»di 
dispositions  by  me  given,. bequeathed,  o^  naade,  qu 
hereafter  to  be  given,  bequeathed,  or  mad^,  and  all 
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my  estate  and  interest  therein,  unto  the  said 


and '  •  ■■  ,  their  heirs,  executors,  and  administra- 
tors respectively,  according  to  the  several  natures 
^nd  qualities  of  the  same,  upon  the  trusts  following 
(that  is  to  say)  upon  trust,  that  they  my  said  trustees 
and  the  isurvivor  of  them,  and  the  heirs,  executors, 
administrators,  and  assigns  of  such  survivor,  do  aiid 
shall  stand  and  be  seised  and  possessed  of  the  estates 
vested  in  me  as  a  trustee,  upon  the  trusts  thereof 
respectively,  and  to  re-convey,  assign,  and  dispose  of 
the  mortgar^ed  lands,  tenements,  and  hereditaments, 
when  the  principal  and  interest  thereby  secjired 
respectively  are  paid  off^  and  receive  the  principal 
and  interest  which  shall  be  due  therefrom  respec- 
tively, and  give  receipts  for  the  same  when  paid ; 
and  also  do  and  shall  sell  and  dispose  of  all  the  real 
estates,  to  which  I  am*  beneficially  entitled,  and  of 
which  I  have  power  to  dispose,  and  also  all  the 
leasehold  estates  that  I  may  hold  at  the  time  of 
iTiy  deqca^e,  from  time  to  time,  as  they  shall 
find  purchasers  for  the  same,  or  do  and  shall 
sell  the  same  at  public  auction,  or  otherwise,  at 
their  discretion,  subject  nevertheless  and  without 
prejudice,  to  the  privilege  hereinbefore  given  to  my 
said  wife,  of  occupying,  during  her  life,  such  of  my 
leasehold  hoases  as  may  be  in  my  own  occupation  at 
the  time  of  my  decease ;  and  'also  shall  and  do  make 
sale  of  such  other  parts  of  the  residue  of  my  personal 
estate  a^  shall  be  saleable.   And  I  hereby  declare,  that 

the   receipt   or   receipts   of   the   said  and 

—  ,   or  the  surx^ivor  of  them,  or  the  executors 

or  administrators  of  such  survivor,  shall  be  effectual 
discharges  for  so  much  money  as  shall  be  therein  ac- 
knowledged or  expressed  to  have  been  received. 
And  I  do  hereby  declare  my  will  to  be,  and  direct, 

that  the  said and ,  and  the  survivor  of 

them,  and  the  executors  or  administrators  of  such 
survivor,  shall  and  do  from  time  to  time  place  out 
and  invest  the  monies  which  shall  arise  by  sale  of  my 
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real  estate^  and$uch  parts  of  my  pergonal  estate  as  are 
saleable^  including  the  leasehold  estates  directed  to 
be  sold  as  aforesaid^  and  also  such  monies  as  shall  be 
collected,  received,  or  got  in,  from  the  other  part  of 
my  personal  estate  as- aforesaid,  and  the  intermediat* 
dividends,  interest,  and  proceeds  thereof,  in  the  stock 
of  the  Bank  of  England,  or  on  real  or  government 
securities,  or  in  some -of  the  public  funds,  in  the 

names  of  the  said and ,  or  the  name 

or  names  of  the  survivor  of  them,  or  of  the  executow 
or  administrators  of  such  survivor ;  which  securitiei 
and  funds,  and  all  other  securities  and  rund«<,  in  or 
upof)  which  all  or  any  of  the  said  trust  monies,  or 
any  other  trust-monies  which  shall  come  to  their,  or 
anyvof  their  hands,  imder  or  by  virtue  of  tliis  my  will, 
or  the  trusts  or  powers  herein  expressed,  and  not 
hereinbefore  directed  to  be  otherwise  disposed  of, 
shall  be  invested,  it  shall  and  may  be  lawful  to  and 
for  my  last-named  trustees,  or  the  survivor  o(  them/ 
'or  the  executors  or  administrators  of  such  survivor, 
,  to  alter  and  transpose  at  discretion.  And  I  do  here- 
by declare  my  will  to  be,  that  the  dividends,  interest, 
and  proceeds  of  all  such  securities  and  funds,  shall 
from  time  to  time  be  accumulated  and  laid  put  on 
such  securities  or  funds  as  aforesaid,  in  the  names  of 

the  said  ■    '    ■       and  • ,  or  the  name  or  names 

of  the  survivor  of  them,  or  of  .the  executors  or  ad- 
ministrators of  such  survivor,  and  that  a  like  disposi- 
tion shall  be  made  of  the  divldendc:,  interest,  and 
proceeds  of  the  securities  and  funds,  in  or  upon 
which  such  accumulated  dividends,  interest  and  pro- 
ceed shall  be  so  invested,  and  so  from  time  to  time  with 
respect  to  the  future  accumulated  dividends  interest, 
and  proceeds  of  such  several  and  respective  securi- 
ties and  funds,  and  of  such  other  securities  and  funds, 
in  or  upon  which  any  accumulated  dividends,  interest, 
and  proceeds  shall  be  invested,  but  so  as  no  such  ac- 
cumulation be  carried  or  made  beyond  the  term  of 
21  years,  to  be  computed  from  the  time  of  my 

1 
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decease  *•     And  my  will  is,  and  I  do  hereby  further 

declare  and  direct,  that  the  said and  ■■, 

and  the  survivor  of  them,  and  the  executors  and 


mulation  Act. 


*  The  great  question  as  to  die  ultimate  period  to  whick  these  Orif in  of,  and 
tntits  for  accumuSation  might  be  extended,  (which  depended  upon  observations 
the  extent  of  time  during  which  the  vesting  and  power  of  alienation  "Pf°;.^^*  ^^ 

of  property  miaht  be  legally  suspended,)  was  determined  in  the  much  " '''*    ^ 

agitated,  andsolemnlydedded  case  of  Thelluson  v.  Woodford.  See  4f 
Vez.  Jan.  t^7,  and  i  1  Vez.  Jan.  1 12.  In  which  case  there  was  a  de- 
▼iie  of  real  estates  of  the  annual  value  of  near  5000  /.,  and  odier  estates 
darectedto  be  purchased  Mrith  the  residue  of  the  personal  estate,  amount^ 
jag  to  above  600,000/.  to  trustees  and  their  heirs,  &c ,  upon  trust 
durine  the  lives  of  the  testator's  sons  A.  B.  and  C.  and  of  his  grand* 
SOD  D.  and  of  such  other  sons  as  A.  dien  had  or  might  have,  and  of 
such  issue  as  D.  might  have,  and  of  such  issue  as  any  other  sons  of  A. 
might  have,  and  of  such  sons  as  B.  and  C.  might  hxve,  and  of  such  issue 
as  such  sons  might  have  as  should  be  living  at  his  decease,  or  bom  in 
due  time  afterwards,  and  during  the  life  of  the  survivor,  to  receive 
the  rents  and  profits,  and  from  time  to  time  to  invest  the  same,  and 
the  produce  of  timber,  &c.  in  other  purchases  of  real  estates  ;  and 
after  the  death  of  the  survivor  of  the  said  several  persons,  that  the 
said  estates  should  be  divided  into  three  lots,  and  that  one  lot  should 
be  conveyed  to  the  eldest  male  lineal  descendant,  then  living,  of  A.  in 
tail  male ;  remainder  to  the  second,  &c.  and  all  and  every  other  male 
lineal  descendant  or  descendants  then  living  of  A.,  who  should  be  in- 
capable  of  taking  as  heir  in  tail  male  of  any  of  the  persons  to  whom 
a  prior  estate  was  limited,  successively  in  tail  male;  remainder  in  equal 
moieties  to  the  eldest  and  every  other  male  lineal  descendant  or 
descendants,  then  Uving,  of  B.  and  C ,  as  tenants  in  common  in  tai) 
male,  in  the  same  mavtoer  with  cross>remainders ;  or»  if  but  one  male 
lineal  descendant,  to  him  in  tail  male ;  remainder  to  trustees,  their 
heirs,  &c.  The  other  two  lots  were  directed  to  be  conveyed  to  the 
male  descendants  of  B.  and  C  respectively  in  the  same  manner,  and 
with  mroilar  limitations  to  the  male  descendanu  of  their  brothers,  and 
to  the  trustees  in  £?e  ;  and  it  was  directed  that  the  trustees  should 
Stand  seised,  upon  the  failure  of  male  lineal  descendants  of  A,  B« 
and  C.  as  aforesaid,  upon  trust,  to  sell  and  pay  the  produce  to  his 
Majesty,  his  heirs,  and  successors,  to  the  use  of  the  sinking  fund  : 
the  acciimulatioD,*till  the  purchases  or  sales  could  take  place,  to  go  ta 
ihe  same  purpose ;  with  a  direction  that  all  the  persons  becoming 
entitled  should  use  the  surname  of  the  testator  only 

The  validity  of  this  will  was  opposed  on  several  gronndf ,  viz.— • 
€9  morally  vicioutf  being  a  contrivance  of  a  parent  to  exclude  evcrY 
one  of  hts  issue  from  the  enjoyment  of  even  the  produce  of  hv 
property  for  nearly  a  century,  and  therefore  an  abuse  of  the  allowance 
«f  the  law  for  enabling  persont  to  provide  for  the  reasonable  occa- 
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administrators  of  such  survivor,  shall  and  do  from 
time  to  time,  as  convenient  purchases  shall  be  found, 
make  sales  of  a  competent  part  of  the  securities  and 


sloDS  of  their  families— /u  jioIiticaUy  uyuriout^  bein?  calculated  to 
keep  an    immense  property  during  the  time  aforesaid  unprodnctire. 
ana  at  the  end  of  that  period  to  create  a  fuody  the  rereoue  of  which 
would  be  greater  than  the  Civil  list ;  the  probable  amount  of  the 
accumulated  fiind  of  one  third  being  1 9,000,000 /.»  and  in  case  of  s 
minority  at  the  end  of  the  period  lasting  10  years,  10|802,87S/. 
And  should  the  *ufhole  property  centre  in  one  person  with  a  mioomr 
of  10  years,  the  whole  accumulated  fund  would  be  S?,407,l^« 
yfB  going  beyond  the  legal  boundaryy  since  in  all   the  other 
cases,  the  lives  during  which  the  suspence  was  to  be  continued,  were 
of  those  immediately  connected  ^vith,  or  immediately  leading  to,  the 
person  in  whom  the  property  was  first  to  vest.— -^j  a  fraud  ofm 
th€  rukf  since  by  assi^ing  for  the  period  of  suspence,  a  number  of 
lives,  whose  averace  duration  was  equal  to  a  griven  number  of  yearSf 
and  thus  indirectly  making  yeaz9,  not  lives  to  constitute  the  period 
of  suspense,  property  might  be  suspended  for  a  century. — ^i  attem^i' 
ing  to  frotract  the  accumulation  during  the  lives   of  persons  wihn 
at  the  time  of  the  testator^ s  decease^  the  testator  having  included  the 
lives  of  persons  to  be  bom  within  due  time  after  his  decease; 
and  though  a  child  in  ventre  sa  mere  might  be  considered  as  in 
e^cistence,  where  the  limitation  was  for  his  own  benefit,  and  he  Vi» 
to  take  when  bom  in  the  character  of  heir,  or  where  the  subject  of 
the  trusts  was  personal  estate,  yet  no  cases  conld  be  mentioned,  die 
subject  being  real  property,  in  which  a  child  in  ventre  sa  mere  has 
been  held  to  be  in  existence,  for  any  purpose  except  to  limit  the 
estate  of  the  first  devisee,  or  for  the  actual  benefit  of  the  child  himself) 
being  the  substituted  devisee. — jin  ohfection  was  also  taken  ufion  tkt 
grammatical  construction.     But  all  these  arguments  were  over-raled, 
and  it  was  considered,  that  as  the  law  stood  at  the  time  of  Mr.Thelhi- 
son's  decease,  it  was  peifectly  settled  that  the  absolute  vesting  of 
property  might  be  postponed,  and  the  accumulation  of  it  continued, 
dnnng  the  lives  of  sny  number  of  persons  in  being,  and  for  21  years 
aficr  the  survivor's  decease,  and  a  further  number  of  months,  equal  to 
the  duration  of  pregnancy.     And  that  as  the  term  of  suspence  and 
accumulation,  directed  by  Mr.  Thelluson,  was  confined  to  the  lives 
of  persons  in  being  at  die  time  of  his  decease,  or  bom  in  due  tune 
afterwards,  or  in  ventre  sa  mere  at  his  decease,  and  the  life  of  the 
longest  liver  of  them,  without  any  reference  to  any  farther  number  of 
yeai's,  it  not  only  did  not  exceed,  but  fell  short  of  the  boundary  to 
which,  according  to  the  rules  of  law,  it  might  have  been  extended. 
This  was  a  plain  executory  devise,  and  every  executory  devise  va 
^ood  which  did  not  tend  to  make  an  estate  unalienaUe  beyond  the  • 
time,  at  which  the  remainder-man,  who  w'as  not  in  existence  at  the 
time  of  the  limitation  of  the  esute,  would  arrive  at  the  age  of  ^1* 
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funds  in  or  upon  which  the  several  and  respective - 
tnist  monies  last^mentioned  shall  be  invested,  or  call 
in  a  competent  parfof  such  tnist  monies,  and  lay  out 
and  invest  the  same  from  time  to  time  in  the  pur- 
chase of  freehold  manors,  messuages,  farms,  lands,^ 
tenements,  or  hereditaments  of  a  clear  andindefeaz- 
ible  estate  of  inheritance  in  fee  simple,  in  posses- 
sion, situate,  arisins:,  or  being  in  some  convenient 
jjlace  or  places  in  that  part  of  Great  Britain  called 


And  the  Court  h^  no  other  criterion  to  jvdge  of  the  inconveDience 
except  by  analogy  to  the  restraint  which  the  common  law  imposes 
upon  the  alienation  of  real  property ;  and  as  to  die  point  respecting 
the  legal  existence  of  a  child  in  yentre  sa  mere,  it  was  considered  as 
decided  in  Long  v.  BlackaJl,  7  T.  R.  100.  The  Judges  were 
unanimous.  But  it  has  been  considered  by  the  Legislature  as  expe- 
dient in  future  to  restrain  the  power  of  accumulation,  and  therefore 
the  statute  of  the  S9  and  40  Geo.  3.  c.  98.  was  passed,  by  which, 
as  will  be 'seen  by  referring  to  it  in  the  appendix  of  statutes  in  this 
volume,  the  power  of  settling  and  devising  property  for  the  purpose 
of  accumulation  is  restrained  in  general  to  ^2,1  years  after  the  death 
of  the  grantor  or  testator.  And  no  person  can  now  by  any  deed  or 
•will,  or  by  any  other  mode,  settle  or  dispose  of  any  real  or  persona! 
property,  so  as  that  the  rents  or  profits  may  be  wholly  or  partlallif 
accumulated  for  a  longer  term  than  the  life  of  the  grantori  or  the 
terra  of  21  years  after  the  death  of  the  grantor,  or  the  testiitor, 
or  the  minoiity  of  any  person  who  shall  be  living,  or  in  ventre 
sa  mere,  at  the  death  of  the  gi-antor  or  testator ;  and  where  ' 
any  accumulation  is  directed  otherwise,  such  direction  shall  be  void ; 
and  the  rents  and  profits  during  the  time  that  the  property  is  directed 
to  bo  accumulated  contrary  to  this  act,  shall  go  to  such  person  as 
would  have  been  entitled  thereto  if  no  such  accumulation  had  been 
directed.  But  the  act  is  restrained  from  applying  to  any  provision 
for  the  payment  of  debts «  or  for  raising  portions  for  children,  or  to 
any  direction  touching  the  produce  of  woods  and  timber. 

Upon  this  statute,  however,  die  Court  of  Chancery  has  held,  that 
a  trust  by  will  for  accumulation  beyond  the  period  thereby  allowed, 
is  void  only  for  the  excess;  and  thereibre,  where  the  accumulation 
was  directed  until  the  age  of  21  of  the  legatee,  not  bom  at  the 
tesutor's  decease,  it  was  determined  to  be  good  for  21  years  ;  and  it 
was  said  by  the  present  Master  of  the  Rolls,  that  if  an  accumulation 
was  directed  to  continue  for  24  years,  it  would  be  good  for  21, 
within  the  determination  in  Griffiths  v.  Vere,  decided  by  Lord 
Eldon.  See  Griffiths  v.  Vere,  9  Vez.  Jun.  127,  and  Longdon  v, 
Simpson,  12  Vez.  Jun.  295. 
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England,  free  from  incumbrances  except  chief  or 
quit  rents,  ok  other  inconsiderable  outgoings,  to- 
gether with  such  copyhold  hereditaments,  as  may  be 
intermixed,  or  be  necessary  or  convenient  to  be  held 
and  enjoyed  therewith,  if  any  such  there  shall  be, 
and  the  person  or  persons  who  for  the  time  being 
shall  by  virtue  of  or  under  the  limitations  in  this  my 
will  contained^  be  in  titled  in  possession  to  my  said 
mansion  house,  called     ■  place,  shall  approve 

thereof,  such  approbation  to  be  testified  in  writing ; 
and  shall  and  do  convey,  settle  and  assure,  or  cause 
to  be  conveyed,  settled,  and  assured,  all  and  singular 
the  hereditaments  so  to  be  purchased  with  tbeir 
respective  appurtenances,  to  and  for  such  uses, 
intents  and  purposes,  upon  mich  true»ts,  and  with, 
under,  and  subject  to  such  powew,  provisas  limita' 
tions^  declarations,  and  agreements,  as  are  hereia 
declared  or  expressed,  of  or  concerning  the  here- 
ditaments herein  before  by  me  devised,  and  which 
shall  from  time  to  time  be  subsisting,  undeteimined, 
and  capable  of  taking  effect.  And  I  do  hereby 
further  declare  my  will  to  be,  that  the  dividends, 
interest,  and  annual  proceeds  of  the  several  funds 
and  securities  in  or  upon  which  the  said  several  and 
rcjipective  trust-monies,  and  the  trust-monies  accru- 
ing thereupon,  shall  at  the  expiration  of  the  said 
term  of  21  years  be  invested,  shall  from  the  expira- 
tion of  the  said  term  of  21  years,  go  and  be  paid 
and  payable  to  such  person  and  persons,  and  in  such 
course,  order,  and  manner,  as  the  rents  and  profits 
of  the  several  hereditaments  herein  before  by  me 
devised,  shall,  by  virtue  of  the  limitations  aforesaid, 
go  and  be  payable  and  applicable. 


Various  Clausea.  €9S 


Devise  of  an  Advoivson  to  Trustees  to  present  m 
certain  Persim  to  the  next  Avoidance. 

i 
I  GIVE  and  devise  tny  advowson  iind  right  of 

patronage  of  and  to  the  living  of  H.  in  the  county  of 

,  to  ¥.  P*  of,,  &c.  and  W.  L.  of,  &c.  and  their 

heirs,  to  the  use  of  the  said  F.  P.  and  W.  L.,  theit 

heirs  and  assigns,  in  trust  that  they  or  the  survivor  of 

them,  or  the  heirs  or  assigns  of  such  survivor,  shall 

and  do  f^esent  L  T.  of,  &c.  to  the  next  turn  or 

avoidance  thereof,  and  subject  thereto,  upon  trust  to 

convey  the  same  to  and  for  such  uses,  intents  and 

purposes,  upon  such  trusts,  and  under  and  subject  to 

such  powers,  provisos,  limitations,  declarations,  and 

agreements,  as  in   and   by   this  vrill  are  limited, 

declared,  and  expressed,  of  and  concerning  my  other 

hereditaments,  and  real  estate,  in  the  county  of,  &c. 

or  Mich  of  them  as  are  subsisting  and  capable  of 

taking  effect . 


Words  of  a  Will  wJierehff  a  Testator  charges  his 
Debts,  Legacies,  ^c.  upon  all  his  Estate. 

THIS  is  the  last  will  and  testament  of  me  M.  H.^ 

of,  &c.  made  this ->  day  of ,  in  the  year 

• .     I  charge  all  my  real  and  personal  estatej 

of  what  nature  or  kind  soever,  with  the  payment  of 
all  my  debts,  funeral  expences,  and  legacies,  as  veil 
such  as  I  shall  hereby  give,  as  such  other  legacies  and 
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annuities  as  I  may  hereafter  give  by  any  codicil  or 
-codicils  to  this  my  will.* 


Clause  to  preveni  an  Annititani  under  the   Witl 
from  parting  rviih  his  Annuity. 

^ND  my  will  further  is»  aad  I  do  hereby  ex* 
pressly  declare  and  direct^  ihat  ia  case  my  said 
nephew  A.  B.  shall  alien^  sell«  assign,  iDcumber,  or 
transfer,  or  in  any  manner  dispose  of  or  anticipate 
the  said  auniiity  or  yearly  sum  of  SOO  /.  or  any  part 
thereof,  then  and  in  such  case,  and  from  and  im- 
mediately after  such  alienation,  sale,  assignment,  or 
transfer^  the  .said  bcqueht  Honiade  thereof  as  aforesaid^ 
and  the  use  and  e^ta^e  so  given  to  him  tlierein  shall 
cease  and  be  void;  tQ  all  intents  and  purpoties  as  iC 
the  same  hod  not  been  mentioned  in  this  my  wilI,or 
as  if  the  said  C.  K.  were  naturally  dead. 


*  By  a  will  duly  executed,  charging  land  generally  with  legactes^ 
a  testator  enables  himself  to  lay  any  number  of  additional  legacies 
on  the  land  by  a  subsequent  testamentary  disposition  unexecuted. 
See  chap.  1.  part  6. 

To  entitle  a  legatee  to  recover  his  legacy  out  of  the  real  estate, 
there  seems  to  be  no  necessity  for  proring  the  will  in  the  Spiritual 
Court.  3  Atk.  361. 

It  is  to  be  observed  that  words  importing  clear  intention  to  charge  the 
realty  are  necessary  to  make  the  laod  in  the  hands  of  a  specific  devisee 
sul^ect  to  legacies  \  therefore,  if  a  clause  cither  at  the  beginning  or 
end  of  a  will  runs  thus,  ^'  First,  I  will  and  direct  that  all  my  debts,  le- 
^gaciesi  and  funeral  expences  shall  be  fully  paid,"  these  wonis  will  not 
give  the  legBtees  place  of  the  jy^r#/(r  devisees,  though  perhaps  by  such 
words  the  residuary  xtal  estate  might  be  charged  with  the  legacies. 
And  perhaps  also  this  would  be  considered  asaufficientto  charge  even 
sftecijic  devisees  in  their  order,  (for  the  general  devisee  and  ihc  heir 
come  first  into  contribution)  with  the  delts.  See  I^ightley  v, 
Kjghdey,  2  Vez.  Jun,  3^8.  But  the  Lord  Chancellor  doubted  of 
the  distinction  in  this,  respect^  in  Williams  v.  Chitty»  3  Vez  Jun« 
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Device  af  Copt/Jwlds,  and  Leaseholds  for  ^Lives  and 
Years,  to  Trustees  to  the  same  Uses  as  the 
FreekoUL 

AND  I  give  and  bequeath  all  my  customorry  or 
copyhold  *  m'es^uagc^s.  lands  and  btredif amenta, 
and  also  ^11  my  iii^s>^uag«i^,  ilirms^  IjMh,  tenemetit?. 


545.  The  Master  of  the  Roils,  however,  maintained  the  distinction 
again  in  Shsdlcfoss  v.  Finden^  3  Vez,  Jud.  739s.  And  see  3  P. 
Wma.  91.  Harris  v.  Ingtedew^  ib,  3a8< 

In  this  last  case  the  words  at  the  beginning  were  **  Akar  pay* 
ment  of  all  my  just  debts,  funeral  expences,"  and  it  was  clearly  hdd 
that  the  ddij  were  charged  by  these  words. 

*  In  the  part  of  the  l«t  chepter»of  this  treadsey  the  nec^s^ity  for 
and  the  operation  of  ^  surrender  of  copyhold  estate  to  the  use  of  the  ^^  '^^  thr*'r- 
will   made  or  to  be  made,  has  been  considered.   -  To   what  has  JL^*,  having* the" 
been  there  obserred,  it  may  here  be  added,  that  for  the  will  to  have  Ugal  estate  in 
tfM  legal  efiecty  it  is  necessary  that  the  party,  when  he  makes  the  him  at  the  time 
surrender  to  the  use  of  his  will*  ^oukl  have  the  fcgri  estate  Other-  of  hijsurrcn- 
wise  the  surrender  to  the  use  of  the;  party's  own  will,  can  have  no:  ^Ji"!  j^,'^^* 
effect,  any  more  than  if  the  suirender  were  made  to  a  stfianger,.^ 
Thus,  where  a  copyhold  was  surrendered  to  J.  S.  on  the   lOth 
October^   1793,   ana  the  surrenderee  afterwards,    and  before   he 
was  admitted,  surrendered  tlie*  same  to  the  use  of  his  wiH ;  and 
on  the  17th  June,  1795,  and  not  before,  the  surrender  was  presented 
and  the  testator  admitted ;  it  was  held  that  the  sui  ret^<j[p;f  tn  tho  iiRf> 
of  the  will  was  inoperative,  and  that  the  admittance  did  not  relate, 
for  before  the  surrender  to  the  testator  was  executed  by  tlie  adrais^ 
tion,  the  legal  Estate  was  wholly  in  the  surrenderor,  and  the  sur- 
renderee could  not  enter  without  bein^r  a  trespasser  to  the  surren^ 
deror,  and  the  surrenderee  could  not  hare  maintained  ejectment 
unless  he  was  admitted  before  the  trial.     And  a^  to  the  question  of 
relation^  it  wa»  held  that  the  admission  could  not  relate  so  as  to 
validate  the  surrender  by  J.  S.  to  the  use  of  his  will,  for  though 
relation  will  in  many  cases  help  acts  in  law,  it  will  not  help  the  acta.- 
mi  the  party,  that  is,  it  will  not  make  void  acts  of  parties  good  by  the 
fiction  of  law.     See*  the  learned  judgment  pronounced  by  Lord. 
£lleoborDUgh,-  in  the  case  of  Doe  on  dem.  Tofield  v.  Tofield,  in 
the  10th  vol    oi  East's  Reports.     And  for  the  doctrine  of  telatioa 
the  leader  is  referred  to  the  8th  part  of  chapter  2  of  this  tieatise. 
The  reader  will  observe,  that  in  this  case  there  was  an  oridaaT 
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and   hercdItameiUs  ^hat»oever,    which   I  hold  by 
virtne  of  or  under  any  grant,  leisise,  or  demise,  from 
the  Crown,  or  any  College  in  either  of  the  Univer- 
sities, or  from  any  bishop,  dean  and  chapter,  or  other 
person,  body  politic  or  corporate,  ecclesiastical  or 
civil,  for  any  term  of  life  or  lives,  or  years  determin- 
able on  deaths,  or  usually  renewable  at  certain  times 
and  periods  respectively,  and  also  all  my  leasehold 
messuages,  lands  and  tenements,  which  I  hold  for 
any  term  or  number  of  years  (in  case  any  such  there 
be)  unto  the  said and ,  their  heirs,  execu- 
tors, administrators,  and  assigns  respectively,  accord- 
ing to  the  nature  and  quality  of  the  same  respectively, 
for  and  during  all  my  estate  and  interest  therein,  upon 
trust  that  my  said  trustees,  and  the  survivor  of  them, 
hts  heirs,  executors,  and  administrators,  shall  and  do 
settle  and  assure  the  same,  so  and  in  such  manner  » 
that  the  clear  residue  of  the  rc^nts,  issues,  and  profiti 
of  the  same  copyhold  and  leasehold  premises  respec- 
tively, may  be  received,  taken,  and  enjoyed  by  and 
for  the  use  and  benefit  of  such  person  or  persons  si 
for  the  time  being  shall  by  virtue  of  this  my  wiD, 
and  the  settlement  to  be  made  according  to  the 
directions  hereinbefore  contained,  be  entitled  to  any 
estate  of  freehold  and  inheritance,  of  and  in  my  said 
manorsy  hereditaments,   and  premises   in  the  said 


defect  of  ettate  and  oot  of  a  surreodert  so  that  thia  wa«  not  a  cue 
far  Equity  to  supply  a  8arrender»  which  k  would  have  done  if  ^ 
testator  had  had  the  legal  estate,  and  had  only  omitted  the  sttireiKler 
to  the  use  of  his  will,  as  the  wife  was  the  derisee.  But  in  asother 
view  of  tile  equity  of  the  case,  it  shonki  seem  Uieie  was  a  good 
^rou&d  of  rctief ;  mce  the  first  wrreoder  was  for  tahiaUe  coosideo* 
txoD,and  gave  the  surreoderee  an  equitable  interest,  and  it  has  alvsjs 
been  the  rule  of  equity,  that  where  a  party  has  the  beneficial  iotereft 
only  in  cOpyhold  lands,  he  may  devise  them,  and  they  will  pass  bf 
his  will  as  well  as  any  other  lands,  without  a  surrender.'  See  %  Atk* 
37,  Tuffcel  V.  Page.  3  P.  Wms.  360,  King  v.  King.  1  AdL 
390,  Macey  v.  Shurmer.  1  Vez.  121,  AUen  ^  Poulton.  1  Si^ 
C.  C  48 1,  Macnaniara  v.  Jones* 
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counties   of  ' and  ,   and  until  some 

persons  entitled  to  an  estate  of  inheritance  shall^  by 
good  assurances  in  the  law,  become  seised  of  the  said 
manor,  hereditaments,  and.prembes  in  fee-simple,  in 
possiession;  and  immediately  upon  or  after  that  event 
the  trustees  in  the  said  settlement  of  the  said  copyhold 
and  leasehold  premises,  shall  be  thereby  directed  an4 
required  to  surrender,  assign,  and  assure  the  said  co- 
pyhold and  leasehold  lands,  tenements,  and  premises,, 
with  their  and  every  of  their  appurtenances,  and  all 
estates,  terms,  and  interests  of  my  said  trustees,  of, 
and  in  the  same,  unto  such  person  or  persons  so 
seised  of,  or  entitled  to  the  inheritance  of  the  said 
manors^,  messuages,  lands,  and  hereditaments  afore- 
said, by  such  deeds,  writings,  instruments,  surren- 
ders and  assurances,  as  by  such  person  respectively^ 
or  by  his  counsel  learned  in  the  law,  shall  be  reason* 
ably  advised  or  required :  and  also  upon  trust  that 
my  said  trustees,  and  the  survivor  of  them,  hi^  heiMS, 
executors,  or  administrators,  in  the  mean  time  and 
until  such  settlement  shall  be  madcj  do  and  shall^  by 
and  out  of  the  rents  and  profits  of  the  said  lease- 
hold premises,  pay  the  rents  and  perform  the 
covenants  reserved  by  the  original  and  subsisting 
leases,  and  also  by  and  out  of  my  personal  estate 
renew  the  leases  of  the  same  premises,  and  take  new 
leases  thereof  respectively  in  their  own  names, 
when  and  as  it  shall  be  usual  and  requisite,  and  also 
from  time  to  time  make  such  proper  surrenders 
of  the  leases  subsisting,  as  shal)  be  requisite  and 
necessary  or  incident  to  such  renewals,  and  also  do 
and  shall  by  and  out  of  my  said  personal  estate  or 
the  rents  atid  profits  aforesaid,  pay  and  discharge  the 
fines  and  fees  of  admisMons  to^  and  surrenders  of^  nty 
flaid  eopyhol4  lands. 
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Devise  of  the  lleddui'  of  Testator's  personal  Estate, 
in  Trust,  to  sell,  call  In,  dispose  of,  and  convert 
into  Money,  such  Part  as  shall  not  consist  of 
Stock  or  real  Securities,  and  invest  it  in  Secu- 
rities, and  tliereout  make  Prorvision  for  a  cullU' 
teral  Relation. 

AND  as  to  all  the  rest,  residue,  and  remainder  of 
my  personal  estate,  money  in  the  public  funds,  and 
money  out  at  interest,  and  securities  for  money, 
arrears  of  rent,  goods,  chattels,  and  efftcts,  of 
^vhat  nature  or  kind  soever,  not  herein  i»pecifi- 
cally  bequeathed,  I  hereby  give  and  bequeath 
tHe  same,  and  every  part  thereof,  unto  the  said 
— —  and ,  their  executors,  adminis- 
trators, and  assigns,  upon  trust,  that  they  the  said 

and  ' ,  and  the  survivor  of  them, 

and  the  executors  or  administrators  of  such  sur\'ivor, 
shall  and  do,. a^. soon  as  conveniently  may  be  after 
my  decease,  receive,  collect,  call  in,  dispose  of,  and 
absolutely  convert  into  ready  money,  so  much  and 
such  part  of  the  said  residue  of  my  personal  estate 
to  them  bequeathed  as  shall  not,  at  the  time  of  my 
decease,  consist  of  stock  in  the  pubKc  funds,  or  of 
government  jor  real  securities;  and  shall  and  do  lay 
out  and  invest  all  ^uch  sum  and  sums  of  money^  as 
shall  arise  by  coi^ verting  into  ready  money  all  such 
part  of  the  said  residue  of  my  personal  estate  as 
aforesaid,  either  in  the  public  funds  or  on  real  or 
government  securities,  at  interest^  and  shall  and  do 
stand  and  be  possessed  thereof,  and  alsp  of  all  such 
part  of  the  residue  of  my  personal  estate  as  shall 
not,  at  the  time  of  my  decease,  consist  of  stock  m 
the  public  funds,  or  of  government  or  real  securi- 
tes  respectively,  and  of  the  interest,  dividends,  and 
annual  produce  thereof,  upon  the  trusts,  and  sub- 

6 


Bequest  of  Jewels,  ^c;  ^d 

ject  to  tlie  directions  ^d  declarations  hereinafter 
contfiinedj  ( that  is  to  say )  upon  trusty  that  my  said 
trustees,  or  the  survivor  of  them,  and  the  executors^ 
administrators,  or  assigns  of  such  survivor,  shall  and 
do,  by  and  out  of  the  same  residue,  raise  *L  of 
lawful  money  of  Great  Britain,  and  pay  the  same 

to  the  said ,  or  to  such  person  or  persons  as 

she  shall  by  any  deed  or  writing,  executed  by  her 
in  the  presence  of  two  or  more  credible  witnesses, 
direct  or  appoint,  immediately  upon  or  in  certain 
prospect  of  her  marriage,  as  and  for  her  pecuniary 
fortune  or  marriage  portion,  and  for  which  her 
receipt  alone,  notwithstanding  her  coverture,  or 
that  of  her  legal  assignee,  shall  be  an  effectual 
discharge,  so  as  an  adequate  and  proper  jointure  and 
provision  for  her  and  her  issue  be  settled  and  secured 
in  consideration  thereof.  Provided  that  in  case  my 
said  niece  shall  die  without  having  been  married, 

then  the  said  sum  of /.  shall  not  be  raised  and 

paid  at  all,  but  shall  sink  into  and  become  a  part  of 
the  residue  of  my  personal  estate,  for  the  benefit  of 
the  person  or  persons  who  shall  become  entitled 
thereto  under  this  my  will. 


JBequest  of  Jewels,  ^c. 

I  ALSO  give  to  my  said  wife  the  Use  of  all  my 
^jewels  and  peatls,  usually  worn  by  herself,  during 
ber  widowhood ;  and  upon  the  marriage  or  decease 
of  my  said  wife,  which  shall  first  happen,  I  give  the 
same  jewels  and  pearls  to  the  said  £.  A.  and  G.  C, 
their  executors,  administrators,  and  assigns,  upon 
trust,  that  they  permit  and  suffer  them  to  be  used 
and  enjoyed  by  the  person  or  persons  who  from 
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time  to  time  nhsAl,  by  virtue  of.  the  limitations  ioU 
contained  in  the  settlement  so  to  be  made  asaforf^* 
said,  be  for  the  time  being  entitled  to  the  immedi^tg 
freehold  of  the  estates  to  be  therein  comprized,  but 
so  as  that  the  same  shall  not  vest  in  any  child  or  chil- 
dren of  any  person  or  persons  to  be  therein  made  a 
tenant  or  tenants  fc*  life,  who,  being  a  son  or  sons, 
shall  not  attain  the  age  of  21  years,  or  being  i 
daughter  or  daughters,  shall  not  attain  that  age,  or 
marry.  Provided  always,  and  I  do  hereby  declale 
my  will  and  mir.d  to  be,  that  it  shall  and  may  be 
lawful  to  and'  for  my  said  son  W.,  and  after  his  de- 
cease, my  son  T.  and  my  grandson  L.,  when  and« 
by  virtue  of  any  of  the  limitations  to  be  contained 
in  the  settlement  or  settlements  so  to  be  made  » 
aforesaid,  they  shall  respectively  be  entitled*  to  the 
immediate  freehold  of  the  hereditaments  in  such  set- 
tlement or  settlements  to  be  comprized,  by  any 
deed  or  deeds,  instrument  or  instruments,  to  be  by 
them  respectively  sealed  and  deliyered,  iti  the  pre- 
sence o£  and  attested  by,  two  or  more  credible  wit- 
nesses, or  by  their  respective  last  wills  and  testa- 
ments, or  any  codicil  or  codicils  thereto,  to  be  by 
them  respectively  signed  and  published  in  the  pre- 
sence of,  and  attested  by,  the  like  number  of  wit- 
nesses, to  direct  or  appoint,  that  any  woman  of 
women,  whom  they  may  respectively  marry,  shall 
have  the  use  olTall  or  any  part  of  the  said  jewels  of 
pearls,  during  her  or  their  widowhood  or  respective 
widowhoods,  and  my  said  trustees  shall  permit  and 
suffer  the  same  to  be  used  or  enjoyed  by  her  of 
them  accordingly.  Provided  always,  and  I  do 
hereby  direct  the  said  E.  A.  and  G,  C.,  and  the  sat- 
vivor  of  them,  and  the  executors/  administratopy 
and  assigns  of  such  survivor,  at  tke  request  of  die 
perso)!  or  person?  who  for  the  time  being  shall  be 
entitled  to  the  use  of  the  aforesaid  jewels  and  pearls, 
by  virtue  of  this  my  will,  to  have  them  or  any  of 
|be|n  resets  so  that  dieir  value  shall  not  thereby  be 
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lessened,  the  expence  of  such  resetting  to  be  paid 
out  of  the  fund  hereinbefore  directed  to  be  esta* 

• 

blished,  or  to  exchange  the  same  or  any  of  them  for 
others  of  equal  or  greater  value  (except  with  respect 
to  my  family  p>earl  necklace^  the  ruby  ring  set 
with  diamonds^  the  emerald  ring  set  with  diamonds^ 

%nd  the  saphire  ring  with  the  figure  of en* 

graved  upon  it,  which  I  desire  may  be  preserved  in 
their  present  state).  Provided,  and  I  do  hereby 
declare  my  will  to  be^  that  it  shall  and  may  be 
lawful  to  and  for  the  said  L.  C.  H.  to  have  the  use  of 
Biy  pearl  bracelets  with  diamond  clasps,  ( 1 )  during 
her  life,  unless  she  shall  marry  again;  but  that  im* 
Mediately  upon  her  decease  or  second  marriage, 
which  shall  first  happen,  the  same  shall  vest  in  the 
0aid  £.  A.  and  G.  C,  or  the  survivor  of  them,  bis 
executors  or  admin btrators,  upon  such  trusts  as  here- 
inbefore declared  or  expressed  of  or  concerning  the 
jewels  aforesaid. 


>s 


Appointment  under  a^Power  for  the  Benefit  of 
Testator's  younger  Chitdrefi. 

AND  whereas  my  surviving  daughters  have  respec- 
tively attained  the  age  of  21  years,  but  my  younger 
«on  is  still  an  infant,  of  the  age  of  15  years,  ijiow  I, 


>*  fc> 


\  P  )  ^  *  tcsutor  bequeaths  a^  certain  thing  which  he  specifiea  as 

Jcinjr  his  own,  the  legacy  will  ndt  hare  its  efiect,  unless  that  thing 
be  found  extant  amoog  tht  testator's  property,  as*  if  he  bequeaUis  st 
by  the  words  *  my  watch,  my  diamond  ring/  &c.;  but  if  he  says» 
*  I  ^ucath  a  watch,*  or,  « a  diamond  ring,*  the  legacy  will  have 
Its  effect,  if  the  value  and  species  are  descrSed  so  as  to  render  it  srf. 
ficieiitly  certain;  and  this  is  the  rule  of  the  civU  kw;  Domat.fi  V' 

y.Y3 


•Sd  Preeedait9  of  JPUU. 

the  flaid  A.  B ,  by  force  and  virtue  and  in  exercise  tS 
the  said  power  and  authority,  do  by  this  my  last  vrill 
and  testament  in  writing,  sighed  and  sealed  by  me 
in  the  presence  of^  and  attested  by>  the  three  credi* 
ble  {}ers<)ns  whose  name<«  are  intended  to  be  here* 
under  written  as  witnesses  to  my  signing,  sealing, 
and  publishing  this  my  last  will,  direct  and  appoint 

die  sum  oF 1,  residue  of  the  said  sum  of -^ — /., 

or  such  other  sum  of  money  as  shall  be  to  be  raised 
under  the  trusts  of  Hie  said  term  of  99  years^ 
to  be  raised  immediately  after  my  decease  out 
of  my  said  family  estates^  under  the  trusts  of  the 
said  term,  to  be  divided  amongst  my  ssud  three 
childreifj  Mary,  Caroline,  Eliudr,  and  Edward,  and 
any  othef  child  or  children  whom  I  may  hereafter 
have  by  the  said  ■  ,   in  the   shares  and 

manner  hereinafter  mentioned,  (that  is  to  say)  to 
be  paid  and  divided  among  all  my  said  younget 
children,  in  equal  shares  and  proportions;  the 
respective  shares  of  my  said  daughters  ' 
and  '  ^  '  ,  to  become  vested  and  payable  upon 
my  decease,  and  to  carry  interest  from  that  time  at 
the  rate  of  —  per  cent,  per  annum ;  and  the  share  of 
my  said  son  £.  to  be  paid  on  his  attaining  the  age  ofSI 
years;  and  the  share  and  shares  of  such  child  or 
such  of  the  children  I  may  hereafter  have  by  the 

said J  as  shall  be  a  daughter  or  daugh* 

ters,  to  be  paid  at  her  or  their  age  or  respective 
ages  of  21  years,  or  day  or  respective  days  of 
marriage,  which  shall  first  happen,  and  as  shall 
be  a  son  or  sons,  at  the  age  of  21  years.  And 
I  do  hereby  direct  and  appoint,  that  the  trustees 
*  or  trustee  for  the  time  being  of  the  said  term  of 

years,  shall  levy  and  raise,  and  pay  to  or  for  my 
said  son  E.,  and  such  child  or  children  as  I  may 

hereafter  have  by  the  said ,  from  the  that 

of  my  decease  till  they  respectively  shall  become 
entitle  to  receive  their  shares  f>f  the  said  sum  of 
I.,  or  such  other  sum  of  money  as  aforesaid j 
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lor  or  towards  his  or  her  maintenance  and  education, 
any  yearly  sum  not  exceeding  the  yearly  sum  of 
200/.  a  piece.  And  my  will  is,  and  I  do  hereby 
declare,  direct,  and  appoint,  that  in  case  my  said  son 
E.,  or  any  such  child  or  children  as  I  may  hereafter 

have  by  the  said ,  shall  die  before  his  or  her 

share  or  their  respective  share^^  of  t!ie  said  principal 
money  shall  become  payable,  that  then  the  share  and 
sharcsof  him,herorthem,  or  any  of  them,so  dying,  shall 
go  to  and  be  divided  betyreen  my  surviving  children, 
if  more  than  one,  in  equal  shares  and  proportions, 
and  if  only  one,  then  the  whole  shall  go  to  such  one 
surviving  child,  and  shall  be  considered  as  part  of 
the  original  portion  or  po]rtiox2s  of  such  child  or 
children. 


Clause  in  a  Will,  directing  a  Power  of  leasing  and 
of  selling  and  disposing,  to  be  inserted  in  the 
Settlement  directed  to  be  made  qf  the  Testator's 
real  Estates. 

AND  I  do  hereby  declare  my  will  to  be,  that  in 
such  settlement  there  shall  be  contained  a  power  to 
enable  the  saifl  E.  A.  and  Q.  C,  and  the  survivor  of 
them,  and  the  executors  and  administrators  of  such 
survivor,  from  time  to  time  during  the  continuance 
of  the  said  term  of  2000  years  hereby  limited  and 
crieated,  and  after  the  determination  thereof,  for  the 
person  or  persons  who  for  the  time  being  shall,  by 
virtue  of  the  limitations  in  sudi  settlement  to  be 
Contained,  be  entitled  to  the  said  manors  and  herer 
ditaments  hereinbefore  devised  and  comprized  in  the 
pme  term,  for  an  estate  of  freehold,  to  grant,  demise, 
|ifnit^  or  appoint  the  said  hereditaqients,  or  an^  of 
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*  •  * 

them,  or  any  part  thereof,  for  any  term  or  Ttumbef 
*  of  years  not  exceeding  21  years,  at  the  most  im- 

proved rent,  without  taking  any  fine,  and  under  the 
nsual  restrictions:  and  ^Iso  a  power  to  enable  the 
said  E.  A.  and  G.  C,  and  the  survivor  of  them,  and 
the  executors  and  administrators  of  such  survivor, 
from  time  to  time,  and  at  any  time  or  times  hereafter, 
at  the  request  and  by  the  direction  of  the  person  or 
persons  who,  for  the  time  being,  shall  be  entided 
to  the  hereditaments  to  be  comprized  in  the  settle- 
ment hereby  directed  to  be  made  as  aforesaid,  for 
an  estate  of  freehold  either  in  possession  or  in  re- 
mainder, immediately  expectant  on  th^  said  term  of 
2000  years,  signified  by  some  writing  under  the  hand 
and  seal  or  hands  and  seals  of  such  person  or  persons, 
attested  by  two  or  more  credible  witnesses,  to  make 
sale  of  or  to  convey  in  exchange  for  or  in  lieu  of 
other  hereditaments,  all  or  any  of  the  hereditaments 
to  be  comprized  in  the  settlement  so  to  be  made  2d 
aforesaid,  and  the  fee  simple  and  inheritance  thereof, 
as  well  as  for  the  said  term  of  20U0  years,  due 
regard  being  had  to  the  proviso  next  hereinafter  con- 
tained or  expressed,  with  the  usual  clauses;  making 
the  receipts  of  the  said  E.  A.  and  G.  C,  or  the  sur- 
vivor of  them,  or  the  executors  or  administrators  of 
such  surviyor,  effectual  discharges  to  the  purchaser 
or  purchasers  of  the  hereditaments  which  shall  be  so 
sold,  and  the  usual  directions  to  lay  out  the  mone^ 
to  arise  by  such  sale  or  sales  in  the  purchase  of  other 
freehold  lands  of  inheritance,  or  of  copyhold  lands 
convenient  to  be  held  with  the  lands  hereby  devisedj; 
or^ny  of  them,  or  so  to  be  purchased  or  taken  itt 
exchange  in  -pursuance  of  this  my  will,  and  tc  settte 
the  lands  so  to  be  purchased,  or  so  to  be  received  in 
exchange  as  aforesaid,  to  the  uses  oJP  the  settlement 
hereinbefore  directed  to  be  made  as'  aforesaid,  oi'  as 
near  thereto  as  the  nature  of  the  tenure  and'  circling 
stances  will  permit,  any  thing  hereinbefore  contained 
to  die  contrary  thereof  in  anywise  notwithstanding.  - 
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Clause  in  a  Witt  by  which  the  Testator,  after  Hmit-^ 
ing  Ms  real  Estates  to  his  Son  for  Lifej  Remain'^ 
der  in  the  strict  Form  to  the  Sons  of  such  Son 
fiucccssively  in  Tail  Male,  limits  the  same  to  his 
two  Daughters,  in  MoietieSj-with  Survivor  sliip,  for 
Jiife,  to  take  exclusively  of  their  Husbands^  v^ith 
the  same  Remainders  in  Tail  to  their  rcspectttk 
Children  in  Succession,  with  cross  ultimate  Re^ 
mainders;  the  whole  being  directory  of  a  Settles 
ment  to  be  made. 


AND  for  default  of  suchissue^  to  the  use  of  (tnisr 
tees)  and  their  heirs,  during  the  lives  of  my  said  two 
daughters  A.  Q.  and  C«  D.,  and  the  life  of  the  mir- 
vivor  of  them,  in  trust,  to  pay  the  rents  issues,  and 
profits  thereof  to  such  person  or  persons  respectively, 
as  they  my  said  daughters  respectively,  and  the  suiv- 
vivor  of  them,  by  any  writing  or  writings  under  their 
respective  hands,  or  the  hand  of  such  survivor,  shall 
frontvtime  to  time  as  the  same  respectively  shall  be- 
come due  or  payable,  but  not  by  way  of  anticipation^ 
direct  or  appoint,  so  as  that  my  said  daughters,  dur 
ring  their  joint  lives,  shall  not  have  power  of  dis- 
posing of  more  than  a  moiety  of  each  of  the  sgid 
rents,  is6ue3^  and  profit^,  and  for  want  of  such  di- 
rection and  appointment,  ii^to  the  proper  ha&ds  of 
them  respectively,  in  moieties,  whilst  both  of  them 
shall  be  living,  and  of  the  survivor  of  them,  for  their 
and  her  sole  and  separate  use,  exclusively  and  inde? 
pendently  of  any  husband  with,  whom  they  respec- 
tively may  happen  to  intermarry,  and  not  to  be  in 
anywise  subject  to  the  controul,  debts,  or  engage- 
ments of  their  respective  husbands :  and  my  will  is, 
that  their  respective  receipts  in  writing,  an^  ^^ 


' 
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receipt  of  the  survivor,  or  the  receipt  or  receipts  of 
the  person  or  persons  to  whom  they  respectively, 
or  the  survivor  of  them,  shall  direct  the  said  rents, 
issues,  and  profits  to  be  paid  as  aforesaid,  shall  be 
good  and  effectual  releases  and  discharges  for  the 
rents,  issues,  and  profits  therein  mentioned  to  be 
received:  and  upon  further  trust,  during  the  lives  of 
my  said  daughters  and  the  life  of  the  survivor  of 
them,  to  preserve  the  contingent  uses  and  estates  to 
be  limited  as  hereinafter  mentioned,  and  from  and 
after  the  decease  of  the  survivor  of  them  my  said 
I  daughters,  aar  to  one  undivided  moiety  or  equal  half 
part  or  share  of  the  same  hereditaments,  to  the  use 
of  the  first  and  other  sons  of  my  said  daughter  A.  B. 
successively,  according  to  their  respective  seniorities, 
in  tail  male,  and  for  default  of  such  issue  to  the  use 
of  the  first  and  other  sons  of  my  said  daughter  C.  D. 
successively,  according  to  their  respective  seniori- 
ties in  tail  male;  and  as  to  the  other  undivided 
moiety  or  equal  half  part  or  share  of  the  same  here- 
ditiunents,  to  the  use  of  the  first  and  other  sons  of 
my  said  daughter  C.  D.  successively,  according  to 
their  respective  seniorities,  in  tail  male,  and  for  de- 
fault of  such  issue  to  the  use  of  the  first  and  other 
sons  of  my  said  daughter  A.  B.  successively,  accord- 
ing to  their  riespective  seniorities,  in  tail  n>ale;  and 
from  and  after  the  decease  of  both  my  said  daugh- 
ters, and  failure  of  issue  male  of  both  their  bodies 
as  afore^id,  then,  as  to  the  entirety  of  the  saine 
hereditaments,  to  the  use  of . »  j  ■  » ,  hUi  he^ 
and  assigns. 


V7V 


Devise  of  a  Sum  to  be  applied  in  releasing  poor 

Prisoners. 

I  WILL  and  direct  that  my  executors  shall,  within 
months  after  my  decease,  lay  out  and  expend 


the  sum  of  1000  /.  in  releasing  and  discharging  such 
poor  prisoners  who  shall  be  imprisoned  at  my  decease 

in  -^ prisons,  or  one  of  them,  for  debt,  as  my 

executors  shall  think  fit,  having  regard  in  the  appli- 
cation of  the  said  sum  hereinbefore  for  this  purpose 
given,  to  such  poor  prisoners  as  shall  be  then  in 
prison,  whose  conduct  has  been  virtuous  and  in* 
dustrious,  whose  families  are  in  want,  and  whose 
confinement  has  been  owing  to  losses  and  mis- 
fortunes, and  not  to  idleness,  drunkenness  or  d^ 
bauchery*. 


A  Preamble  to  a  Will^  the  Testator  being  about  to. 

**  go  to  Se^. 


IN  the  name  of  God,  amen.    I,  C.  D.,  of 


mariner,  being  in  good  health  and  of  sound  mind, 
arid'  being  forthwith  to  depart  this  kingdom  on  a 

voyage  to '- — ,  in  the  kingdom  of  — ^^ >  and 

well  knowing  the  danger  of  the  seas  and  the  uncer- 


^  If  the  testator  is  desirous  of  makmg  this  legacy  cease  in  case  of 
his  giyio^  the  said  sum,  4^r  tp  ce<|se  as  ta  a  propprtionate  part  in  case 
of  his  giving  any  less  tum,  in^his  life-time,  it  will  be  better  for  hxm 
to  reserve  this  to  be  directed  by  a  codicil,  which  may  determine  the 
quantum,  and  ascertain  the  bctt  by  a  statement  upon  the  hce  of  k, 
and  thus  the  executors  will  be  relieved  from  a  troublesome  enauiryy 
during  whidi  it  ought  be  necessary  to  suspend  the  execntioq  of  the 
tesutor's  boanty.  .  . 


J 
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tainty  of  life,  do,*  in  case  I  die  before  I  return  to 
Great  Britain  ( 1  )^  make  this  my  last  will  and  testa- 
ment, as  follows,  that  is  to  say,  &c. 


m'^miSJLk 


\^  general  Form  of  a  Codicil  to  a  With  '^here  only 
some  few  additional  Legacies  are  given. 

WHEREAS  I,  A.  B.,  of -, -,   have  made 

^d  duly  executed  my  last  wil!  and  ti^famert,  in 
iwriting,  bearing  date,  &c.  Now  I  do  rn :\p)  declare 
this  present  writing  tpbe  as  a  codicil  to  my  said  v\\[ 
mA  direct  the  s^tme  to  be  annexed  thereto^  and  taken 
as  part  thereof;  and  I  do .  hereby  give,  bequeath, 
&c.  In  witness  whereof,  I,  the  said  A..B.,  have  to 
this  codicil  set  my  hand  and  seal,  this 
day  of . 


Another  general  Form  of  a  Codicil  to  a 
where  severat  Legacies  are  revoked. 

WHEREAS  I,  A.  B.,  of  — ,  &c.  have  by 

my  last  wll  and  testament,  in  writing,  duly  cxft: 
cated,  bearing  date,  •&€.  given  and  bequeathed  to, 
&c.    Now  I,  the  said  A.  B.i  being  desirous  of  alter- 


/•r 


.  41)  See  tlie  case  at _f moat  v.  Uaatt  AiKii.  5SI,   Thi<  ^ 
is  aroided  byliu  letarni 


ing  my  said  will  in  respect  to  the  said  legacies,  do 
therefore  make  this  present  vvriting^  which  I  will  and 
direct  to  be  annexed  as  a  codicil  to  my  said  will>  and 
taken  as  part  thereof;    and  1  do  hereby  revoke. the 

said  legacies  by  my  said  will  given  to  — — , 

and  I  do  give  to  each  of  them  the  said ■ 

and the  sum  of /.  only  (I);  and  I 

give  unto,  &c.  And  I  do  ratify  and  confirm  (2)  my 
said  will  in  every  thing,  except  where  the  same  is 
Jiereby  revoked  and  altered  »  aforesaid.  In  wit^ 
iicss,  he.  .     ^    • 


»  ^ 


4i» 


A  nuncupaUvc  Will.  ' 

y.  B.,  his  will  by  word  of  mouth,  made  and  de- 
clared by  him  about  the  — ^^^ day  of  I 

in  the  presence  of  us  who  have  hereunto  subscribed 
bur  names  as  witnesses  tiereto;    My  will  lis  that,  &c. 


(The  very  words) 


I.  G. 
R.  S. 
F.  G. 


tmm 


{\)  Substituted  legacies  stand  charged  upon  the  same  fiind  as  th^ 
original  legacies,  '  *• 

(2)  All  codicils  are  part  of  the  vill :  therefore  a  codicil  meidy 
for  a  particular  purpoto,  and  confirming  the  wll  in  other  reipeetst 
does  not  revive  any  part  of  the  will  which  had  been  revokea  by  a 
former  codicil^  4  Vez.  jun.  610>  Crosbte  v*  MacdoualL 


699 


»  f   • ».  ' 


700  PreeederUs  of  Wills. 


Conclusion  and  Attestation  of  a  Will  written  m 

several  Sheets. 

I  DO  hereby  make«  ordain«  constitute,  and  ap« 
point  A.  B.  and  C.  D.,  executors  of  this  my  last 
will  and  testament*  hereby  revoking  all  former  wills 
by  me  at  any  time  heretofore  made^  and  dp  declare 
this  to  be  my  last  will  and  testament.  In  witness 
whereof  I^  the  said  T.  S.^  have  to  this  my  last  will 
and  testament,  contained  in  this  and  the  four  pre- 
ceding sheets  (jr  skins  of  parchment),  set  my 
hand  ^nd  seal,  (fowit)  myhahd*to  the  bottom  of 
each  of  the  said  four  sheets  (or  skins),  and  my  hand 
and  seal  to  this  last  sheet  (or  skin),  and  my  seal  at 
the  top  of  the  said  sheets  (or  skins),  where  all  th$ 
faid  sheets  (or  sk}ns)  are  fixed  together^  this 
day  of -,  1755. 

The  writing  contained  in  (his  and 
the  four  preceding  sheets  (or 
skins )  was  signed  and  sealed  by 
the  above  named  T.  &,  and  by 
her  published  and  declared  jif 
and  for  her  last  will  and  te«tk-^ 
ment  in  the  presence  of  us,  who 
have  beivf  o  subscribed  our  names 
in  her'presence,  and'in  the  pre- 
sence of  each  others 

N.  S. 
T.  B. 
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Common  farm  of  Attestation. 

SIGNED,  sealed^  published  and  declared 
by  the  above-named  J.  S.^  as  and  for 
his  last  will  and  testament,  in  the 
presence  of  us,  who  have  hereunto 
subscribed  our  names  as  witnesses 
thereto^  in  the  presence  of  the  said 
testator,  and  in  the  presence  of  each 
other. 

CD. 


Attestation  of  a  CodiciU 

SIGNED,  sealed,  and  published  by  the 
said  M.  B.,  of  N.,  as  and  for  a  codicil 
to  be  adcied  to  and  be  considered  as 
part  of  hef  last  will  and  testament^  in 
the  presence  of  us,  who  have  sub- 
ascribed  our  names  in  her  presence, 

R.  S. 
F,  B. 
R.  T. 


/ 
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PRINCIPAL   MATTERS 


CONTAINEJ)  W  THIS  I^LUMB. 


ACCIDENT, 
1.  Hoti^  far  atcident  and  surprise  mdy 
operate  a  reyocatioo  of  a  will 

408—411 

ACCUMULATION,' 
1.  )Bj  39  and  40  Geo.  3.  c«  98,  No 

person,  by  deed  or  will,  &c.  shall 
settle  or  dispose  of  any  real  or  per* 
tonal  property,  in  such  manner  that 
the  rents  or  produce  shall  be  acca« 
mulated  for  a  longer  term  than  there- 
in mentioned ;  and  any  other  direc- 
tion shall  be  Toid,  and  the  rents 
go  to  the  persons  entided  thereto, 
Sec.  1.  514 

8,  Nothing  therein  to  extend  to  provi* 
sions  for  payment  of  debts,  or  for 
raising  portions  for  children^  or 
touching  timber,  ^2,  515 

$•  Nor  to  any  disposition  of  heritable 
property  in  Scotland,  f  3.  516 

4.  When  restricuons  shall  take  effect 
with  respect  to  wills  made  before  the 

•   passing  of  that  act,  ^  4.  ibid* 

S^  Clauses  (directing  accumulation, 

541,  561 


6.  Determinations  of  the  courts  upoh 
the  accumulation  act  678  not«* 


ADEMPTION, 

See  Legacy, 


5^7 


ADMITTANCE, 
1.  Of  the  relation,  in  respect  lo  copy- 
holds,   of  the    admittance  to  the 
surrender,        -         326, 685  note 

AGREEMENT, 
See  Lease  4;  Power  «        5 

ALTERATION, 

1.  Difference  in  the  effect  of  alteration 
and  a  mere  erasure  377,  37S 

2.  Alteration,  being  a  fresh  exercise  of 
the  disposing  power,  requires  the  wUl 
to  be  re«executed  to  give  effect  to  the 
alteration  if  of  freehold  estate      378 

3.  And  so  it  seems  does  erasure  if  it 
changes  the  quantity  or  quality  o( 
dieesute  -  •  •      380 

AMBIGUITIES, 
L   Latent  and  patent  ambignijty  de- 
fined,       o  m  456,  459 


INDEX; 


2»  Of  mittafcet  m  tbc  namM  of  per- 
•OD*         ...        4£7 

S.  Name  mistaken,— Where  the  name 
ttsed  happens  to  belong  to  a  persoof 
in  being,  and  who  might  be  in  the 
testator's  contemplation         •     457 

4.  What  ambiguity  is  created  by  devise 
to  a  person's  fiunily         •  4^ 

5.  Or  to  oneof  the  sons  of  J.  S.    459 

6.  Of  the  mark  of  a  patent  and  latent 
'ambiguity         -        -        461,464 

7.  £fiects  of  a  &lse  or  true  descrip- 
tioD         -  •  -        465 

S«  Some  ambiguities  patent  are  not 
incurable  -  •  467 

9*  Of  the  lights  reflected  upon  particu- 
larpossi^s  by  the  context         468 

1(K  When  Courts  will  look  to  circum- 
•tances  out  of  the  will  for  explaining 
ambiG^ities        •         470  and  note. 

I  !•  Oithe  effect,  of  a  blank  left  for  the 
.  name  of  the  legatee  -  466 

12.  Blank  in  a  codicil  explained  &om 
the  will  -     ^       470,  note  11. 

IS.  Where  a  will  is  hardly  legible  or 
the  legacy  in  doubtful  figures^^how 
cxphuned,         •         467^  note  10. 

APPOINTMENT  OF 
GUARDIAN. 

See  GUABBIAN  BT  WiLL. 

ARTICLES, 
Rerocation  in  Equity  by  articles  to  sell 
for  TaluaUe  consideration    •    *  315 

ASSETS, 
L  Assett  will  not  be  marshalled  in 
fitvour  of  a  chart^,      •        -     226 

2.  Assets^-equitabie  or  legal— what, 

247,  248  arid  notes. 

3.  IVttSts  shaU  be  assets  in  the  hands 
of  the  heir,  by  29  Cor.  2.  c.  3. 
§  10.  503 

%.  And  also  estates  pur  auter  vie,  3ftd. 
J  12.        -  -  -       504 

ATTENDANT  TERMS, 
iti  TvKMM  roR  Ybars. 


ATTESTATION, 

1.  As  to  the  persons  capable  of  attest- 
ing wills.    Sec  Titles,  Qualotca- 

TIOX,  SlGNATURB  8,  WITNESSES. 

2.  It  is  sufficient  if  the  testator  mi^ht 
see  the  witnesses  attest  the  execntioa 
of  his  will,  whether  he  Sd  actoally 
see  them  or  not        •        .        1^ 

3.  The  practice  of  the  civ9  hw  in  thii 
case  -  -  164vnote. 

4.  Not  sufficient  that  the  tesutor  be 
corporally  present:  he  must  posRsi 
his  faculties,  so  as  to  giye  him  a 
mental  knowledge  of  the  fact     167 

5.  Whether  the  acknowledgment  h^ 
the  subscribing  witness  to  the  tes- 
tator, wQuld  be  sufficient  169 

6.  In  common  law  courts,  f>ne  of  the 
subscribing  witnesses  of  a  wiU  may 
prove  the  attestation  by  the  others, 
tNit  in  Courts  of  Equity  it  is  othe^ 
wise     -      1 79, 1 96,  1 88,  and  aote. 

7.  And  if  all  the  witnesses  deny  their 
hands,  still  the  devisee  may  go  into 
circumstances  to  prove  the  due  eze' 
cution  of  the  will         -       ibid.  185 

8.  Distinction  between  the  attestation 
of  wills  and  deeds  -  184f 

9.  And  of  negotiable  instruments  and 
other  instruments  «  18j 

10.  Provisions  of  25  tieo.  S.  e.  6. 
respeeting  attestations  6S  wills  and 
codicils         -  •        508—514 

11.  If  one  of  the  witnesses  be  dead, 
proof  of  his  handwriting  is  admitted 

loo 
IS.  So  if  one  of  the  witnesses  be  be- 
yond sea  •  <•  iW. 

13.  Or  have  become  insane  190 

14.  And  where  a  will  i»  old,  and  no 
account  of  a  witness's  handwriting 
can  be  obtamed,  such  proof  is  <&• 
pensed  with         -  -        M* 

And  m  SioNATURB  8 1  Witnesses 
2—3, 16. 

AUTER  VIE. 
1.  Estates  pnr  auter  vie,  are 
by29Car««,c.3.  ji& 


deviasHe 
BA 


index; 


5.  And  ihall  be  assets  in  the  heir's 
hand,  &c»  where  there  shall  be  no 
special  occupant  shall  go  to  the  exe- 
cutor       •  •  «        504 

8.  Lord  Vaughan's  opinion  as  to  the 
manner  in  which  this  estate  comes  to 
the  heir  •  -  4t9 

4.  The  course  of  the  succession  must 
follow  the  inheritable  nature  of  the 
land  »  -  50  note. 

6.  Whether  an  ex^tutor  may  be  a 
mcial  occupant        -  -      5S 

6*  Whether  and  to  What  purposes  the 

statutes  have  chllnged  the  nature  of 

'    the  estate     -  -  -      £5 


B. 

BARON  AND  FEME. 
See  Husband;    Maiuued  Womsk; 

Wife. 


Sfe  IiEGACY. 


BEQUEST. 


*■       1.1 


C. 


CANCELLING. 

1.  Cancelling  a  will  is  an  equivocal 
act  -  -  -  365 

2.  If  a  testator  make  a  second,  will^ 
and  in  terms  revokes  the  first,  but 
it  appears  that  the  revocation  of  the 
first  was  only  to  give  effect  to  the 
second ;  the  second  will  is  no  revo- 
cation if  ineffectual  for  want  of  the 
proper  attestation  -  866 

d.  Cancelling  or  tearing  a  will  roust 
be  done  ammo  rroocandif  to  be  an 
effectual  revocation  of  a  will 

367,  note. 

4.  What  tearing  or  burning  is  sufiicient 
to  revoke  -  -  370 

5.  What  evidence  is  admissible  to  prove 
the  intention        -  -        iUJ. 

6.  A  cancelled  will  is  not  necessarily 
revived  by  the  desti-uction  of  a 
substituted  will         -  -      373 


7*  Of  the  nrestm^on  fmm  ^tiding  i 
^nctUed  and  an  uncanceled  will, 

375,  note. 

8.  If  testator  makes  duplicates  and 
cancels  one,  the  effect  of  the  other 
is  destroyed         •  *         379 

CHARITABLE  USES. 
L  Favour  shewn  to  charitable  gifts 

9I4,  215. 

2.  Assets  not  marshalled,  in  fitour  of 
a  chanty  -  -  2S6 

3.  Where  the  mode  o(  disposition  is 
undefined,  it  seems  a  purchase  may  be 
made  for  value  by  the  trustees     827 

3.  A  bequest  to  .erect  a  charitable 
foundation  imports  a  purchase,  and 
is  void  -  *  229 

4.  HoW'  general  charitable  bequests, 
without  any  specification  of  the  ob- 
jects, are  to  be  effected        -      230 

5.  And  what  is  the  legal  notion  of 
charitable  puiposes        -     ibid.  231 

And  See  Mortmain. 

CHILDREN. 

1.  Statute  of  10  and  11  Wm.  3.  c.  16* 
concerning  children  in  .ventre  sa 
mere  •  -        402,  note. 

2.  Of  children  in  ventre  sa  mere,  and 
posthumous  children  403,  note« 

4*  Provisions  for  children.     See  JVlUsf 

71  et  teq^  ^ 

5.  W  hat  Equity  understands  bj younger 

Mdten  .        517,518,  note. 

And  eu  Marriaos,  -  6,  9 

CODICIL* 

1.  A  dilTerence  in  the  civil  law,  buS 
none  in  our  law,  as  to  publication, 
between  wills  and  codiciJs,  154,  note. 

2  If  a  testator  ratifies  and  confirms 
his  will,  he  confirms  it  with  every 
codicil  which  has  beeii  made  to  it* 
and  if  an  intermediate  codicil  haA 
changed  any  part  of  it,  it  is  confirm- 
ed with  these  changes        -        388 

3.  Difference  between  a  eodicil  and  a 
will  in  this  respect  •         ihid* 

Z  Z 


INDEX. 


4.  In  what  teiMe  a  codicil  is  to  be 
understood  as  incorporated  into  and 
making  a  part  of  the  will  476 

5.  How  and  when  a  codidl  operates  as 
a  republication         •        ^90j  et  leq. 

Aid  tee  Lands,  4 ;  Will^       65,  66 

COMMONS* 
See  DEVISE  2. 


CONSTRUCTION. 

I.  Loose  constnictioD  of  the  statutes  of 
wUls  .  -  18,21 

2*  Discretionary  trusts,  express  trusts, 
and  words  of  recommendation  and 
desire-^how  considered  in  Equity 

231 

3*  When  words  are  prima  facie  suffi- 
cient to  pass  future  interests  in  per- 
sonalty, that  construction  ought  to 
prevail^  unless  con^-ouled  by  the  con- 
text        .  -  -        363 

4.  General  rules  for  the  construction 
of  wilU,  428,  430^  431,  note. 

5.  Of  the  distinctions  between  pre- 
sumptions and  positiye  rules  of  con- 
struction        -  485,  436  note 

6.  Tlie  rule  in  constrving  a  bequest  to 
relations  -  444, 446,  note 

7.  Examples  of  rules  of  construction 
not  to  be  opposed  by  extrinsic 
evidence        -  -         -      446 

8.  The  word  *  family*  imports  as  de- 
finite an  object  of  aerise  as  the  word 
<  relaiioni '         -        459,  note  ( 3) . 

9.  Of  the  lights  reflected  upon  particu- 
lar passages  by  the  context  468 

10.  The  courts  will  sometimes  look 
out  of  the  instrument,  and  infer  the 
intention  from  the  situation  of  the 
person  or  property  -  470 

II.  Devise  of  'Stock  upon  the  farm,' 
carries  what      -        -        617,  note 

12.  What  is  carried  by  the  general 
words,  messuages,  farms,  lands 

619,  note 

1%  What  estate  or  interest  in  lands 
pass  by  what  words        »  Hid. 


COPYHOLDS. 
L  Not  afiected  by  the  statutes  of  fraud 
or  of  wills        -  -        34,  36 

2.  Opinions  of  Lords  Macdesfieki  snd 
Hardwickc  on  this  point        36f  39 

3.  Whether  an  appointment  or  declara- 
tion of  the  uses  of  a  copyhold  sur- 
rendered, ma^  be  without  writin|^  40 

4.  Attested  wiU  of  copyhold  may  be 
revoked  by  an  unatteaied  will    sM» 

5.  How  &r  such  will,  thooffh  operat- 
ing as  an  appointqieot  or  dedantioD 
psurtakes  of  the  qualities  of  a  will  41 

6*  After-purchased  copyholds  do  not 
pass  by  the  antecedent  will,  unless 
republished  by  a  surrender  303 

7.  Of  the  relation  of  the  admittance  to 
the  surrender         -  .  -        326 

8  Of  the  necessity  for  the  party's  bar- 
ing the  legal  estate  in  him,  at  de 
time  of  his  surrendering  it  to  the  use 
of  his  will  •  685,  note 


CREDITOR- 

L  If  lands  are  charged  with  papnest 
of  debu,  attestation  of  the  wiU  by  a 
creditor  is  good,  and  he  is  a  good 
witness  to  prove  the  execudoo, 
25  0.2.0.6.  §2.         -         509 

See  DsBT,  2— -4 ;  DeVISSi  5,  6t  B,* 
LEGACY,  8 — 10, 


CUSTOM. 

1.  A  will  disposing  of  the  eqaitable 
estate  in  customary  freeholds,  must 
be  duly  executed  and  attested      41 

2.  But  where  there  is  a  custom  for 
surrendering  these  equitable  estates 
to  the  uses  of  a  will,  tiiey  seem  to  be 
out  of  the  statute  of  frauds  ^ . 

3.  Wills  of  lands  devisable  by  custom, 
must  be  in  writing        .       -     45 

See  Copyholds  ;  London  (custom  of  ]i 
Tori  (custom  of). 

1 


INDfeC. 


D. 


DEBT. 

1.  Actions  for  debt|  under  the  statute^ 
must  be  brought  against  the  heir  and 
devisee  jointly        -  24>9»  250 

2.  Where  a  debtor  gives  to  his  creditor 
a  legacy  exceeding  or  equal  to  the 
amount  of  his  debt,  it  is  a  satisfac- 
tion of  tlie  debt        •  4S3, 4S4 

S*  Of  the  oppottte  influeDces  of  the 
conflicting  rules^  that  a  debtor  is  not 
to  be  jiresumed  to  make  a  grift  to  his 
creditor,  and  that  legacies  imply  a 
-bounty'        -  -         ^S^f  note. 

4w  Equity  prevents  the  extinction  of  a 
debt»  l^  a  devise  to  the  debtor,  and 
holds  the  interest  to  pass  by  a  be- 
quest of  the  personalty;  and  extrinsic 
eridence  to  the  contrary  cannot  be 
received  -  -  473 

See  Devise,  5,  ^  8 ;  Executor,  5,  6 ; 
Fraudulent  Devises  3,4;  Lan^, 
6;  Pebsonax  Estate,  1,  2. 

DEVISE, 

1.  Devise  of  a  rent  out  of  land  must 
be  by  will  attested  by  three  witnesses 

88 

2.  So  of  tolls,  navigation-shares,  com- 
mons, profits  of  stallage,  petty  cus- 
toms, market,  fair,  piscary  89 

2.    Devises  to  corporations  void,  in 

\v  hat  cases         21 2»  note ;  2 1 4  note. 

3*  Of  the  statute  of  fraudulent  devises, 

243 

4.  EaBcepting  clause,  its  effect        245 

5.  Devise  for  payment  of  debts  out  of 
the  rents  and  profits  only,  within 
the  exception        -  -        246 

6.  SecuSf  where  a  devise  for  pavment 
of  debts  does  not  provide  for  it  in  a 
practicable  manner      -        -      slid. 

7*  Devise  af  lands  as  the  law  would 
give  them,  is  void  247,  note. 

8.  Devises  of  lands  for  payment  of 
debts  favoured  in  Equity  248,  ^ote. 

9.  Contingent  and  executory  interests 
are  devisable        -        -    296,  note. 

]Q.  iBut  a  right  of  entry  is  not       298 
1 1.  All  devises  of  lands  are  specific,  303 


12*  If  a  testator,  having  the  legal 
estate,  devises  it  and  then  |MMes  it 
to  trustees  for  himself  and  his  hnrs, 
this  is  a  revocation  of  a  will    .     305 

13.  Devise  of  lands  to  execnUift  for 
payment  of  debts,  revoked  by  a  sub- 
sequent conveyance  to  trustees  for 
like  purpose        -        -     834,  note. 

14.  Ir  a  will  containing^  a  genend 
devise  of  testator's  esutes  be  re* 
published,  an  estate  only  contracted 
ibr  after  such  general  devise  will 
pass         .  •  .        478 

15.  If  an  estate  be  limited  to  B.  and 
his  heirs,  and  B.  die  in  the  testator's 
lifi?-time,  the  devise  lapses,  and  a 
republication  of  the  wul  does  not 
give  to  the  heir  of  B.  a  claim  by 
purchase        -  -        -       483 

16.  So  where  the  devise  is  of  an  estate 
to  a  man  and  the  heirs  of  his  body, 
succeeded  by  the  words'  ^  and  for 
want  of  such  issue  "         -         484 

17«  If  a  devisee  under  the  will  attest ' 
a  will,  the  devise  shall  be  void,  and 
the  attestation  effectual,  25  G.  2. 
c.  6,  $  1.        -        -        -        509 

And  see  Chahitablb   Uses  S,  4; 
Fraudulent  Devises  3,  4;  Revo*- 
CATiOK;  Will, 

DONATIO  MORTIS  CAUSA, 

1.  Description  of         •  11»  note. 

2.  Its  nature  defined       UiiL  1%  note* 

3.  What  may  be  the  subjects  of  a 
donatio  mortis  causd  12,  note 

4.  Distinction  between  it  and  a  legacyp 

13,  note. 

5.  What  proof  is  necessary     14,  note. 


DURESS. 
1.  Duress  vitiates  a  will 


31 


ELECTION  IN  EQUITY. 

1,  An  imexecuted  will  is  not  even  of 
force  in  a  Court  of  Equity  to  raise 
a  case  of  ekction  against  a  person 
taking  a  benefit  m  the  personal  ttstattf 
by  the  same  will        -        •        IpT 

2.  But  if  in  such  uhiexecated  will  tkbf% 
ia  a  legacy  to  the  heiri  u/ton  co^ti 

ZZ2 


INDEX. 


that  he  did  not  dttpnte  the  will,  he 
isput  to  his  election        -  111 

S.  The  doctrine  of  election  does  not 
prevail  against  creditors  taking  benefit 
under  a  devise  for  payment  of  debtSi 
and  disputing  the  will  in  other  re- 
spects    ...        248,  note. 

EQUITY. 

1.  In  what  cases  equity  will  help  the 
defective  execution  of  a  will  69 

2.  Where  a  disposition,  not  valid  as  a 
nuncupative  will  for  informality,  has 
been  supported  as  a  trust  in  equity 

208,  209 
3*  Discretionary  trusts,  express  trusts, 
and  words  of  recommendation  and 
desire— kow  considered  in  equity 

231 

4w  Subsequent  dealings  with  tl:e  estate 

in  equity,    how   Sr    revocative  of 

wills        -        ...        304 

S^i  Devise,  8;    Lani>8»  4;   Mort- 

GAGJE, 


EQUITY  OF  REDEMPTION. 

1.  An  equity  of  redempttoo  of  a  free- 
hold estate  cannot  pass  by  an  unat- 

'  tested  will        ...        105 

2.  Difference  between    an   equity  of 
'  m  and  a  mere  tmtt, 

338|  DOtr  (4). 

ESTATE. 

1.  Estates  by  custom,  how  affected  by 
the  s&tutc  of  fi^uda  and  of  wills 

34,  et  leq. 

Q.  Effect  of  die  statute  of  frauds  on  es- 
tates yknr  mtttr  w        -        -      46 

3.  Lord  Vaughan's  optnion  that  thia 
estate  comes  to  the  heir  by  proper 
descent        .        -        -        -      49 

4*  Where  the  esbite  directed  to  he  pur- 
chased cannot  be  had,  other  lands 
may  be  bought        -        377,  note. 

J.  Query  where  the  place  and  not  the 
estate  is  specified      -         -        iiiJ' 

6*  What  passes  under  the  word  estatt 
*  619,  note 

Sfs  CoPYUOtD;  Powers  9 


ERASURE. 

1.  Difference  between  alteration  and 
erasure  in  a  will        -        -       377 

2.  Erasure  of  part  of  a  will,  not  a  ref  o- 
cation  of  the  whole      -      380,  381 

3«  Where  erasure  alters  the  quantity  or 
quality  of  the  estate  It  is  a  fresh  ez.^^ 
ercise  of  the  disposing  power 

380,  note. 

EVIDENCE. 

L  Of  the  evidence  of  the  attestation  of 
wills  -  -  173,  et  leq, 

2.  In  common  lav  courts  aac  of  the 
subscribing  witnesses  tnay  prove  the 
attestation  by  the  others     -        179 

3*  And  if  al!  the  witnesses  deny  their 
hands,  still  the  devisee  may  go  into 
circumstances  to  prove  the  due  exe* 
cution  of  the  will         -         iL  ISO 

4.  Whether  the  evidence  of  the  sub- 
scribing witnesses  can  be  recdvcd 
a|ninst  their  own  attestation        180 

5.  Of  the  proof  to  esublish  a  will  in 
Courts  of  Equity        -        »      1S6 

6.  All  the  witnesses,  if  living,  most 
be  examined    ...       187 

7*  When  proof  of  hand-writing  of  a 
witness  M  sufficient.     189,190,191 

8.  Proof  of  wills  disposing  of  per- 
sonalty   -        -        -        -        191 

9-  Of  proving  a  will  in  the  conunoa 
and  solemn  form        •        •       19S 

10.  Of  the  degree  of  evidence  necci- 
sary  to  establish  a  nuncupative  will> 

204 

11.  Of  parol  and  extrinsic  eiideoce, 
see  Chap.  III.  passim. 

12.  Whether  parci  evidence  be  admii- 
siUe  to  determine  the  presumptloQ 
in  the  case  of  double  legacies  in  the 
aanie  and  distinct  instruments,    384 

13.  I^ord  Thurlow's  doctrine,  that  all 
sorts  of  evidence  are  admissible  to 
rebut  presumptions,  and  even  that 
constructive  operation  of  an  insira- 
ment,  which  is  referible  to  presomp- 
tion,  with  diflfeient  degrees  of 
force:  but  not  where  it  is  a  question 
as  to  the  constiniction  of  words  ^i* 


nn>£x. 


^g^itb)  or  as  to  the  eftct  of  limita- 
tions, or  technical  expreaaions, 

44/2,  448 

14.  Examples  of  rules  of  con9tnicttony 
not  to  be  opposed  by  extrinsic  evi- 
dence       -        -        -        -       446 

15.  D'Stincdon  between  admitting  evi- 
dence to  raise  and  to  rebut  an  equity, 

449,  note, 

16.  On  the  admissibiiity  of  parol  evi- 
dence in  cases  of  presumptive  trusts 
in  the  executor,  for  the  next  of  kin 
of  the  testator  as  to  the  surplus  un* 
diroosed  of  by  will        -        -    451 

17«  Of  the  general  admissibility  of  j>a- 
rol  evidence  to  rcb«t  the  presumption 


asrainst  the  executor 


452 


18*  Testator's  declarations,  how  far 
evidence  .         -        -        453 

19.  Contemporary  declarations  must  be 
attended  to       ...        454 

^.  But  with  different  degrees  of 
weight  all  these  declarations  are  ad- 
missible •         •         .        455 

EXECUTOR- 

1.  Whether  an  executor  can  be  a  spe- 
cial occupant      -        -        •   s    SS 

2.  Whether  he  can  take  the  surplus  for 
his  own  benefit,  and  how  fur  the  sta* 
tutes  have  changed  \ht  nature  of  the 
estate         .        ^        •        •        56 

5.  When  a  legacy  takes  away  an  execu- 
tor's right  to  the  surplus,  449»  note. 

4.  Of  the  presumptive  trust  in  the  ex- 
ecutor for  the  next  of  kin,  as  to  de- 
prive him  of  the  surplus  undisposed 
ofbythewiU   -        -        448--450 

5.  In  equity  a^debt  ia  not  released  by  a 
creditor's  making  his  debtor  his  ex- 
ecutor       •        -      479,  note  (121 

6.  Seeuf,  at  law         •         «         iM. 

7.  Where  tnittees  fer  safe  are  also 
made  executors,        590,  581,  note. 


Set  Dxvtsx,  S. 
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FELO  DE  SE. 

!•  The  will  of  persons  committing  sui- 
cide, how  fiu-  valid        •        •      33 

FEME  COVERT. 
^e^  Married  Wombv,  Wife. 

FIDEI-COMMISSA. 
1.  Nature  of,  in  the  Roman  law 

9^  10,  not«. 

FRAUD. 

1  •  Frsud«  its  efiect  on  a  will      -     31 

8L  Acts  fraudulently  done  or  procured 

to  be  done,  whether  and  how  &r  they 

can  effect  a  revocation      281,  et  teq. 


FRAUDS  (STATUTE  OF). 

1.  Restraints  imposed  by  it  on  the  mak- 
ing of  wills         ...         22 

2.  Does  not  extend  to  copvholds      34 

3.  A  sum  of  money  devised  out  of  land 
is  part  of  the  larid  in  equity,  and  such 
disposition  is  within  the  statute  of 
frauds        .        ...        80 

4.  Construction  of  Section  VI  of  this 
statute        ....     250 

5.  Grammatical  reading  of  the  language 
of  this  section,  whereby  it  is  brought 
into  agreement  with  the  provisions  of 
the  preceding  daiiBe         -  253 

&  Legal  distinctions  founded  upon  this 
construction      •        -        254,  255 
7*  PkOTisions  of  the  statute,  at  length, 

499L-.508 

FRAUDULENT  DEVISES. 

1.  Stittite  of  fimndnknt  devises,      242 

2.  Excepting  clanse,  ks  efiect,        245 

3.  Devise  &  nayment  of  debts  out  of 
the  renta  ana  profits  only,  within  the 
exception        •        •       •       246 

4.  SecMs^  where  a  devise  lor  payinent 
of  debta  does  not  proride  for  it  in  a 
practiciMe  nuumtr       ^        ^      it. 

5.  Renedics  aa  hw  i^n  the  statutes, 

S^  249 

6.  Oftheestalt/tarMMrmimdierthe 
statute  of  fiaads        •       •       250 


INDEX. 


FREEHOLD. 

1%  A  will)  disposing  of  the  equitable 
estate  in  -cuatomary  firdioklsy  must 
be  executed  accordiDg  to  the  statute 
of  frauds        ...  41 

2.  But)  where  there  is  a  custom  for  sur- 
renderiug  these  equitable  estates  to' 
the  uses  of  a  wilC  they  seem  to  be 
out  of  the  statute        .        .        44 

S.  All  equitable  estates  of  freehold  must 
be  devised  by  will  duly  executed  and 
attested        ...  ih,  45 

4.  Deseefi£hh  frethoid^  what*    49y  50 

5.  Things  affixed  to  the  freehold  are 
not  devisable  by  will  imattested     98 

6.  Therefore  trees  will  not      -        99 

7.  Nor  grass  and  herbage      -        101 

8.  Nor  heir-!ooms  -  ih,  102 

9.  But  growing  com  wil]>  in  what  cases 

99, 10(^  and  note. 

10.  If  a  man,   havine  freeholds  and 
•    leaseholds,  devise  aB  his  lands  and 

tenements  by  a  will  unattested^  the 
leaseholds  will  not  pass       -        118 

FUNDS. 
!•  F^perty  in  the  funds  is  devisaUe  by 
will  in  writing,  attested  by  two  or 
more  witnesses        -        -  61 


G. 


GAVELKIND. 
1.  Whether  gavelkind  lands  were  de 
visable  by  custom     •      6,  note  (2) 

GUARDIAN. 
1.  Of  the  appointment  of  guardians  by 

will        -        -         -        -,         230 
2*  Guardians  at  common  law  and  by 

custom  -         •         -         234 

5.  Guardianship  by  nurture^  what    236 

4.  Guardiaiiship  in  soccage        -    237 

5.  Testamentaiy  apppintnient  238 

6.  Probate  not  necessary  to  the  validity 
of  the  appointment  under 'the  statute 
of  frauds  -  "         -  239 

7«  Appointment^  how  revocable 

240,  275 


8.  Duration  of  guaixinmship      •    9A0 

9.  Remedies  incident  to  the  office,    i^. 

10.  Of  the  powers  of  a  testamentary 
guardiaQ  •         •         •       241 


H- 


HEIR. 

1.  Trust  estates  descending  shall  be 
assets  m  the  hands  of  heirs,  29Car. 
2,  c.  3,  f  10         *         .        m 

2.  But  no  heir  shall,  by  reason  thenof, 
become  chargeable  of  bis  own  estate, 
ihid*  $  11         »        -        •        fi&f/d 

3*  Estates  pur  anter  we  are  also  asseu 
in  his  hands,  ibid.  $  12      -       SM 

HEIR-LOOMS. 

1.  Derivation  of  the  word,    101,  ootei 

2.  Heir-loomfr  cannot  be  devised  sepa- 
rately by  the  owner  of  the  fiee  simple^ 
in  what  c^  -  -       101 

3.  What  may  be  considered  as  heir- 
looms -  «  102 

HUSBAND. 
1*  In  what  case  a  trustee  for  the  wifef 

524»  note  (6). 

2.  May  demand  administnuaon  of  hi 

wife's  personal' csute  -        507 


INFANT, 
1*  An  infant  cannot  make  a  will  of 

lands        -     '   •        -        -        31 
2.  Yet,  sometimes  by  particular  custoia, 

infanta  are  enaUed  to  devise  lands,  45 
S.  The  testamentary  capacity  as  to  chat* 

tels  commences  in  males  at  l^  ^ 
femnk8fttl2  .         •       28 

See  Legacy  13. 

JOINT-TENANT. 
1.  Difference  bet\('een  tenants  in  com- 
mon and  joint-tenants,  as  to  the  rf* 
fects  of  partition       -        340,  note 


INDEX. 


L. 


LANDS. 

1.  By  will  duly  executed,  charging 
Jand  generally  with  leo^acieSy  a  testa- 
tor enables  hjmself  to  lay  any  number 
of  additional  legacies  on  the  land,  by 
a  subsequent  testamentary  disposition 
unexecuted  .  -  77 

2.  Dbtmction  between  the  case  of  sub- 
'  sequent  legacies  charging  the  land, 

by  virtue  of  a  former  will  charging 
them  generally  upon  the  land^  and  a 
leservadon  by  will  of  ?l  future  fuiwer 
tf  disposition  -  -  78 

3.  A  sum  of  money  devised  out  of  land 
is  part  of  the  land  in  equity;  and 
such  disposition  is  within  the  statute 
of  frauds  ...        80 

4.  A  direction  by  will  to  sell  lands  for 
certain  purposes,  does  not  so  ultimately 
change  the  character  of  the  property, 
as  that  the  surplus,  after  the  particu- 

•  lar  objects  are  satisfied,  may  pass  by 
«n  unattested  codicil  -         8 1 

60  To  effect  tliis  absolute  conversion,  a 
clear  intention  ought  to  be  demon- 
strated -  -  82 

6,  Where  a  testator  shews  both  the 
real  and  fiersonal  estate  to  be  equally 
in  his  contemplation,  as  the  funds  out 
of  which  the  legacies  are  to  be  satis- 
fied, a  revocation  efTc^ctual  as  to  tlie 
personalty,  but  insufficient  as  to  the 
real  for  want  of  being  attested  accord- 
in?  to  the  statute,  wOl  leave  the  land 
sull  subjea  to  the  charge       8S,  84 

7-  The  court  cannot  see  the  testator's 
intention  w^th  respect  to  his  real  prp- 
perty,  unless  he  express  h  by  will  ac- 
corcung  to  the  statute         -  86 

8.  Devise  of  a  rent  put  of  land  must  be 
by  will  attested  by  three  witnesses  88 

9.  If  a  man,  having  freeholda  and  lease- 
holds, devise  all  his  lands.  an4  tene^ 
pients  by  a  will  unattested,  the  lea^- 
holds  will  not  pass  -  118 

10.  If  a  man  devise  all  his  lands  and  te- 
nements at  Uniarticular  place ^  and  have 
only  leaseholds  answenng  to  the  local 
descriptioDithe  leaseholds  willpass,!  l9 


II.  Land*,  ac^ifa^d  by  purchase  after 
the  will,  do  not  pass  by  it  SM 

12»  A  rieht  of  entry  into  lands  is  not 
devisaUe  -  298  and  note 

13.  But,  if  after  disseisin  an  entry  be 
made,  the  disseisin  is  purged,  the 
title  relaxes,  'and  the  lands  pass  by  a 
will  prior  to  the  disseisin        -     299 

14.  AU  devises  of  lands  are  specific 

908 

15.  What  passes  under  the  word  <  lands' 

619,  note 
And  see  Mortgages  % 

LEASES. 

!•  In  generaly  a  renewal  of  a  lease  is  a 
revocation  of  a  will,  whether  it  be  of 
a  chattel  or  a  freehold  lease         849 

2.  Difference  between  fre^old  and 
chattel  leases  in  this  respect         S50 

9.  Whether  the  renewal  of  a  chattel 
.  lease  is  a  revocation  of  a  will,  de- 
pends on  whether  the  devise  is  speci- 
fic or  general         353  and  note,  357 

4.  If  the  renewed  lease  be  not  executed 
in  testator's  life-time,  an  agreement 
for  such  new  lease  will  not  revoke  a 
will        ...         .         355 

5.  Where  the  disposixig  words  would 
have  passed  the  leases  if  renewed  in 
testator's  life,  any  renewals  after  hit 
death  by  his  representatives  wiU  pass 
by  such  words         -         f         362 


LEGACIES. 

1.  Of  the  power  of  bequeathing  lega<v 
cies,  in  the  different  stages  of  die 
Roman  law        -     .   -         8,  note. 

2.  Legata  et  jidei  commissaj   what, 

9, 10,  note. 

3^  Distinction  between  a  legacy  and  a 
donatio  marth  causd      -       1 3^  note, 

4^  A  legacy  (gifen  by  a  written  -\iDil,) 
lapsed,  or  void  for  some  le^al  objec-< 
tion,  may  be  the  subject  oTa  nuncu- 
pative disposition        •  ^      -        207 

5.  Adenn^tion  of  legacies         •      4l7 

6.  Wherever  the  subject  of  a  specific 
legacy  is  withdrawn,  the  legacy  must 
cease  -  •  418,  41^ 


INDEX- 


7.  Subtlety  of  tlii  dMnctiMs  bctWMi 
specific  and  general  legadee,       418 

8.  i>ebc»  paid  by  leeadea,  see  Dsbts* 

9.  DouiU  Legacies  xxy  the  same  iaetru- 
meot  ...         437 

10.  By  diftfeot  isitnuntDU  ^U» 

11.  State  of  the  doctrise  at  to  the  pre- 
aunption  of  the  covru  in  the  caaea  of 
double  legadea  in  the  aaaie  and  dia- 
tinct  inatrumeDU        -        4S8,  4S9 

IS.  Whether  parol  mdeooe  is  adimaai. 
Ue  to  determine  thia  question      440 

15.  If  a  legacy*  given  for  an  io&nt'a 
benefit  in  one  way*  cannot  be  applied 
in  that  way,  it  may  in  another, 

539,  note. 

14.  Under  a  bequest  to  aerrants,  who 

are  included  -         561 1  pote, 

)5»  Of  the  period  of  vesting,  both  as 

to  legacies  and  legatory  portions  631 » 

63£»  note 

16.  Of  the  abatement  of  legacies 

6$S»  note 
17*  Of  interest  upon  legacies      635, 

636»  note 

18.  Origin  off  and  obserrations  upon 

the  Accumulatioo  Act      679—681 , 

note  I 
See  Lakbs  h 


LEGATEE. 

1.  Legatee  must  be  capable  of  taking 
under  the  will  of  the  tesutor         33 

8.  A  lejratee  may  recover  his  legacy 
out  ofthe  real  estate,  without  proring 
a  will        -        -        F        77,  note. 

S.  Legatees,  how  far  admisaible  as  evip 
dence  under  the  Roman  law 

159^  15S  and  note. 

4.  The  rule  of  the  Spiritual  and  Com* 
mon  Law  Courts,  where  the  witness 
wna  a  legatee  or  deviaee        •>     154 

S*  If  a  legatee  under  a  will  attest  its 
eauctttionf  hia  kgacy  shall  be  void, 
S5^Seo,  ^  c  6>  H        ^        SW 


LUNATICS. 

I*  Lunatics  incapacitated  fixMn  miais 
a  Willi    and  of  the  had  intonate 

90 

MARRIAGE. 

L  The  general  mk  is,  that  marriage 
and  the  birth  of  a  child  is  aa  implied 
revocation  as  well  of  a  will  of  real  as 
of  pNersonal  estate        •        -      396 

S.  Origin  and  gradual  adoption  of  the 
rule        -         .         Und.  note  (S). 

S«  Whether  the  previous  dispositioa  of 
the  whole  esute  is  necessary  to 
ground  the  application  of  the  rule 

397,  note  (4). 

4.  Lord  Mansfield's  doctrine  in  respect 
to  the  adnjissibility  of  extrinsic  tn- 
dence  to  rebut  the  oreaumption/  997 

5.  The  principle  of  die  rule  accordmg 
to  Lord  Kenyon         ^        •       398 

6.  Whether  a  will  ia  revoked  by  die 
birth  of  more  children  by  a  first  mar- 
riage after  a  will,  and  a  second  mar* 
riage  without  children        •       399 

7.  A  subsequent  marriage  and  the  birth 
of  a  posthumous  child  operate  ai  i 
revocation        -         -        .        400 

8.  The  rule  does  not  depend  so  mudi 
on  intention  as  on  the  notion  of  a 
tacit  condition,  that  in  the  event  <^ 
marriage  and  a  child,  the  will  should 
not  stand        -        -         .        401 

9.  Both  marriage  and  the  birth  of  a 
child  must  concur,  and  both  events 
must  take  place  after  the  will      ¥^ 

10.  Conditions  in  restraint  of  marria^ 
how  considered  by  Courts  of  Equity 

^27i  note. 


LONDON  (CUSTOM  OF) 
1.   Restrainta    on    the    testamentary 
power,  by  the  coatom  of  London, 
yemond  by  the  itatnies .    7»Q»aot'»| 


MARKET, 

MARRIED  WOMEN, 

1.  Of  their  upacity  to  make  a  wiil»  ^ 

2.  In  what  manner  their  tesumeotarjr 
din)o$itions  take  effea     -      S9,  SO 

8.  May  make  wiUs  with  consent  of 
their  husbands      SdS»  laote  (2),  3&i 


4.  E&ct  of  A  womoo't  marriage  upon 
fatrwtU    -       •        -       •       .411 

5,  Theiinrmf[eof  KWDptanafterndc- 
idg  her  will  i*  alone  snoogfa  U>  reroke 
it,  without  the  birth  of  a  child,  iiiJ. 

C  Whether,  if  abe  become  dUcovert 
again,  and  die  a  widowi  the  will  ia 
revived'        .        .      -    .  413 

7.  A  married  wonaa  msv  cxeoote  a 
power,  given  to  her  whiw  >ole    415 

MISTAKE. 
1.  Of  ouftake,  aa  afiecting  the  revo- 
cation of  willa         -         -  363 

3.  Where  tncaior  expreialv  revokes 
under  a  raiiapprebennon  of  beta,  the 
revocaaon  £uu  •        •        384 

9.  Of  the  caie  mentioned  by  Cicero  in 
hit  treatitc  Dt  Onaon      384^  note. 

4f.  The  miatake  muu  appear  to  be  ia 
that,  «4uch  coDsdtutKl  the  impelling 
■nodvc  to  the  revocation   385  8i  note. 

5.  Mistake  in  names;  aee  Ambioui- 
TIBS2,  3. 

MONEY. 

Set  Fdnus,  1 1  Lands,  3, 4. 

MORTGAGES. 

J.  Mor^aget,   in  equitable  concidera- 

tion,  sat  am  withm  the  claoses  re. 

specdng  wUti  in  the  statote  of  fraudt, 

103 

S.  Will  not  in  genera]  pass  by  a  devise 
of  lands,  tenements,  and  heredita- 
ments        -         -         104  and  note. 

S.  Mongip>T  cannot  paia  his  equity  of 
redemption  by  a  will  DoatteitKl    105 

4.  The  eqnitaUe  cooaideration  of  a 
mortg^,  as  personal  estate,  is  not 
to  narrow  the  eAct  of  the  statute  of 
mortmain         -  106,  note,  321 

5.  Different  connderation  of  m<»t- 
gi^t  in  cowti  of  law  and  equity 

S33  and  oott. 

&  In  equity,  conveyances  by  wav  of 
BMHtgage,  ot  tor  payment  of  debu 
geBCTaU^,  are  only  revocatioM  to  the 
extent  w  the  charg*  332,  S34 

T<  True  ground,  on  which  mortgages 
in  Ice  are  CMaJdned  in  ,eqdity,  a> 
anl|rreiontioH/r*ftitfff  337 


6.  Difiermce   benwen   an   equity  of 
icdemptioD  and  a  mere   trust, 

338,  DOW  (4). 

MORTMAIN. 

1.  ImiKMt  of  a  *^lt  in  mortmain,'  310 

2.  Ongin  and  e£ct  of  the  statutes  of 
raoitmam        -         •         Hid,  Sll 

3.  Froviaioni  of  the  mortmaiD  act,  9 
G.  2,  c.  36  -  2J6,  S17 

4.  Lord  Hardwicke's  ezposttian  of  the 
act        -        -        -         -        SIS 

See  TlTLI,  CUABITAXLE  Vsm. 


NAME. 

Of  the  clause  directing  the  adoption  of 

testator's  oiune     -        .     57S,  note 

NAVIGATION  SHARES. 
Set  DfvUB,  2. 

NUNCUPATIVE  WILL. 

1.  Under  what  circumataaces  now  ad- 
mitted        -  .  .  204 

2.  Qualifications  of  witnesses  necessary 
to  eitablish  a  nuDcupatiTe  will     Hid. 

3.  Degreeof  evidence  requisite  ii.  205 

4.  Of  altering  »  written  will  by  a  nun- 
cupative disposition  -  206 

5.  The  provisions  of  29  Car.  2,  c.  3, 
rcspectingnuncupative  wills  506,507 

6.  ExceptioDastosoldiers'andseamen's 
wills,  29  Car.  ^  c.  3,  J  23       507  . 


OUTLAW. 

1.  Persons  outlawed  incapable  of  be* 

«raeathing  their  goods  .  33 

3.  But  mw  devise  lands        •      ^i^J. 


PAROL  EVIDENCE. 
SuTvmaKM,  n,  IS. 


INDEX. 


PARTITION. 

1.  Mere  paititioo  is  no  reroc«tioD  of  a 
wiU  -  ;  340 

2.  Difference  between  joint  tenants  aod 
tenanu  in  common,  as  to  the  effea  of 
partition  -  «  t^.  note. 

S«  Where  there  is  any  other  poipose 
deckred  beside  the  mere  pui^iose  of 
the  partition^  the  will  is  revoked  341 

4.  Case  in  which  a  will  rihsI  of  neoes* 
.  sity  be  revoked  by  partition  347 

PERFORMANCE. 
Distinction   between  performance   and 
satisfiiction  in  equity         422  et  seq. 

PERSONAL  ESTATE. 

)  Personal  estate  is  Uable  in  the  first 
instance  to  the  payment  of  debts 

84»  SSy  note. 

2.  But  merely  charging  the  real  estate, 
or  even  creating  a  term  for  the  pay- 
ment of  debts,  does  not  exempt  the 
personalty        -  -        85  note. 

d«  Of  the  proof  of  wills  respecting 
personalty;  see  Evidbkcb  11 

4.  The  advantage  of  testator's  treating 
all  the  property  as  personal 

519  note. 

5.  Of  the  conversion  of  real  into  per- 
sonal estate  in  equity,  when  partial  and 
when  total         -        -        522  note. 

6.  No  nuocttpative  revocations  of  wills 
of  personal  estates  since  the  statute  of 
firauds        -        -        -        -       202 

SeeLAiiss  6. 

PISCARY. 
See  Devise  2. 

PORTIONS. 

1.  Presumptions  against  double  por- 
tions -  -  432 

2.  Precedent  of  power,  given  in  a  will, 
to  portion  children  5 16, 5 1 8 

POWERS. 

1.  Of  powers  to  be  executed  by  will  62 

2.  Powers  of  appointment,  to  be  exe- 


cuted gemraily  by  <iif//,  withottt  itsf 
directiotts  as  to  the  mode  in  which 
such  wiU  is  to  be  executed,  most  be 
executed  by  a  will  attested  accordii^ 
to  the  statute  of  frands  ihia. 

3.  So,  with  resnect  to  rntff  estates    63 

4.  But,  if  such  power  extend  to  per* 
sonal  as  well  as  real  estate,  aod  the 
will  be  unexecuted  to  paas  reai^  it  may 
neverthdess  be  e&ctud  to  pass  per- 
sonal estate  -  ^  fMm 

5.  If  an  agreement*  be  entered  into,  ta 
charge  unds  with  such  suns  as  a 
stranger  shall  by  his  last  will  direct, 
such  direction  will  be  good  if  onade 
by  an  unattetted  will       -        -     64 

6.  Semble  otherwise,  if  sudi  power  be 
given  or  reserved  to  the  owner  or 
owners  of  such  inheritance  iM. 

7.  When  an  act  is  done  under  a  power, 
the  law  views  it  as  done  by. the 
granter  of  the  power  6ft  noee. 

8.  A  power  may  be  exercised,  without 
reciting  it  -  -         71  note- 

9.  A  man  cannot  by  will  reserve  ay)««r^ 
of  disposing  of  real  estate  by  a  future- 
unattested  willorcodicil    72  and  note. 

10.  An  appointment  by  will,  in  execu- 
tion of  a  power,  works  by  the  will  ac- 
cording to  the  nature  and  qualitiet  of 
that  instrument         -         -       ^} 

11.  Such  an  appointment  therefore  i< 
revocable,  without  any  fresh  power 
reserved  392  and  note,  393 

12.  A  married  woman  may  executea 
power  given  to  her  while  sole      M 

13.  Precedent  of  power  given  in  a  will 
to  portion  children  51^  ^lo 

PREAMBLE. 
A  solemn  one        -        606»  snd  oote^ 

PRECEDENTS. 
See  Wills  71  et  seq* 

PROBATE. 

1.  Probate  of  a  will  not  necessary,  to 
entitle  a  legatee  to  recover  out  of  the 
real  estate        -  -        V^^ 

2.  Of  proving  a  will  in  the  can»0D  m 
solemn  foim        -^  "*  - 


l» 


St  Of  the  general  necMMty  f«r  t«o1irit- 
.  newM  la  exabliah  a  fxt  in  the  Ec- 
clestutical  Count .  IM  et  teq. 

i.  Probate  not  neceatary  to  the  vaKdky 
.  of  the  sppoiotiBent  of  giurdiant  un- 
der the  sutute  of  fruidi  239 
S.  Regulation  of  29  Car.  2.  c.  3.    sec. 
21.  reapecdng  {irabatet  trf'wiUa    507 

PROHIBITION. 

1.  No  prohibition  to  the  EcdeaiaatJcal 

Coon  will  lic)  b  mattn'*  merely  opi- 

rinul        ...         195DQte. 

PUBLICATION. 
1.  Fonoality  of  paUkadoo  be£i>re  the 

statute  of  frauds        -         •         137 
S.  Wha  is  DOW  requisite  to  coottitute 

a  su^cient  pBblicatioii  138, 140 

3.  Pidilication  (rf'  a  will  before  three 

witnesses,  ^  tevtra/  timet,  ii  suffi- 
,    dent  -  -  173 

PURCHASERS. 
].  Of  the  clause,  in  wilit,  for  discharge 
ing  purchasers,  and  of  their  liability 
in  the  absence  of  such  clause,  to  look 
to  the  application  of  the  purchase 
nioaey  .  •        5W,  note. 


QUALIFICATION. 
1,.  Of  the  qualilicatioo  of  witnecses  to  a 


wilt 


]4« 


2.,  What  offences  diEqaalify 
S.  The  infamy  of  (he  effince,  and  not  af 
ibie  ftuttiihmtat,  disqualiUcs 

ib.  l.'jO,  151,  and  note, 

4.  li  the  competency  of  a  witness,  after 
being  lost,  has  been  restored  bi^ibre 
the  attestation,  the  credit  required  by 
the  Jtatute  of  frauds  is  also  rectorecC 
except  in  the  case  of  a  conviction  of 
perjuiy  on  the  statute  ■  151  and  note. 

5.  Qualilicatiaa  of  atteetiog  witnesses 
in  thecivillaw  -  ]52,note. 

6.  The  rule  of  the  Spiritual  and  Com- 
mon Law  Courts,  where  the  witness 
was  a  legatee  or  devisee        1 5  )>  1 56 


7.  A  person  bterested  at  the  time  of 
auminauon,  but  not  at  the  ^e  of 
making  a  wUl  may  g^re  0  ' ' 


REDEMPTtON. 
See  Eqihtv  of  Rbdeuptiqk. 

RE-ENTRY. 
1.  Efiect  of  a  re-entry  upon  1 
broken 


RELATION. 

1.  Doctrine  of  relation,  respecting  the 
revocation  of  wills  -  317 

2.  Rdation,  strictly  defined  323 

3.  Diicrence  as  to  the  effect  of  (tissei. 
(in  and  subseqnent  entiy,  where  the 
disseisin  is  Mferc,  ami  who*  it'  ia 
after  the  will        '  -  .  318 

4.  Relations  will,  in  many  instances, 
help  acts  in  law,  but  will  never  help 
acts  of  the  parties  919,  note, 

5.  But  they  will  not  AeUat  law^l  coU 
lateral  acts  -  .320,  note. 

6.  Iftestator  aliens  upon  condition,  after 
making  his  will,  and  then  enters  for 
the  condition  btxikcn— query,  is  the 
will  revoked  .  .  32I 

7.  Of  the  relation  in  respect  to  copy 
holds,  of  the  adn)ittance  to  the  su 
render  .  .  .  g^ 

8.  The  execution  of  all  things  eX' 
tory  respects  the  original  act,  and 
have  relation  thereto  332, 


RENT. 
I.  Devise  of  rent  out  of  la 
by  will  attested  by  three  - 

REPUBLICA7 

1,  Effects  and  meaning 

2,  Whether  there  cai 


WDEX. 


r^wMiciticn  oft  xnH  riact  dw  ««• 
tBW  of  fnodi  •  4B0 

3.  A  will  Buif  be  r^t&Kiked  bf  Kptst- 
iog  the  ceretnoiufi  re^uirad  by  the 
ttantte  -         481,  note. 

4.  If  in  eatuc  be  liiDtte<t  to  B.  and  hit 
itany  lod  B.  die  in  thcteitatOT'i  tiie- 
ttmct  the  dniw  Umc*  (  asd  >  re-pob- 
Itcatkn  of  the  wul  doe*  not  girc  to 
the  heir  of  S.achira  br  purchue 

5.  Every  codicil,  duly  executed  and 
tttetted,  (itnlesi  it  be  confined  b  «£• 
fnmoa,)  is  a  re^mblicatioM  of  a  pre- 
Tiouiwill  •  -  490 

6>  If  a  will  hai  a  specific  referegce  to  a 
thing  lubaitdng  when  it  wm  fint  pub- 
liifacd,  but  iHbseqixotly  withdrawn, 
the  re^hlicadon  of  it  by  a  codicil 
will  not  make  it  cerate  upon  another 
thing  which  hai  ctrnic  by  sobatitution 
into  the  ^ace  of  the  thing  to  vmh- 
drawn,  though  aimilar  in  amount  and 
quality  -  -  493 

7<  Rc^nbHcadoo  of  wills  of  jt^r/eW 
estate        ....       496 

8,  The  destruction  of  the  revoking  in- 
ttranent  may  operate  as  an  implied 
re-publication  by  setung  up  the  ori- 
ginal will        -  -  -        497 

REVOCATION  OF  WILLS; 

1 .  Of  the  revocation  of  wills,  under  the 
statute  of  frands        .         .        251 

2.  Kcvocations  express  or  implied 

256,257 

3.  A  will,  though  rendered  inoperaure 
by  existing  circuraEianct  may  revoke 
a  former  will  -  258,  259 

If.  Where  there  is  any  inconnstency  be- 
tween two  wills,  tberevocatioa  of  the 
former  by  the  subsequent  will  is  con- 
fined in  iM  extent  to  the  subjects  of  the 
inconnstentdispoaitioiis  S61 

5.  An  expressed  intention  to  revoke,  no 
actual  revocation         -        •         268 

6>  Inconsistency  between  the  will  and 
•ubse^uent  acts        .         -        iiiJ. 

7.  Grant  of  a  lets  intemtt  than  wai 
given  by  the  will,  to  the  same  person 
«paatei»  a  revocation  in  <ofo      370 


8.  'Steit  to  a  ttrtnger  •         Hid. 

9>  Or,  tf  with  a  diftrent  Cttonetice* 

men       -         -         -         ((.871 

10.  Where  there  an  two  incooristeM 
wi&i  of  the  Mroe  date,  or  bodi  with. 
out  date,  dteyue  bochvind  foruncer- 
tainty  -  -  S73 

11.  N»  igtemiDn  to  revoke  can  be  in. 
frrred  from  a  will  of  lands  not  exs 
cutcd  according  to  the  atatnte 

274  and  875,  note. 

12.  But  odier  kgal  acts,  thoagfa  iottni- 
mentally  intmerative,  nay  nevettbdos 
revoke  a  will  -  -  275 

IS.  l^us  a  wffl  duly  execsted.  tbovgli 
Knderm 
optnu 
ihU. 


rwiU 


to  revoke  a  prioi 
14.  Soiimpettect 

veyancc        -  -  -        2(7 

\S.  So,  a  power  af   ^ipaintBeot  ill 

executed        .         .  -        i^ 

16.  So,  grants  to  persona  under  diss. 
bilitiis         ...         279 

17.  Acts  fraudnleotly  doBs,  or  procond 
10  be  done,  are  no  revocation 

281-884 

18.  Nor,  a  deed  executed  by  niiftakc 

282,noit. 

19.  Subsequent  conveTsncea  revoke  t 
a  will  -  -  -  «S5 

20.  A  recovery  by  tenant  in  tail,  dter 
making  hU  will,  to  his  own  ok,  is  1 
revocation         ...        286 

21.  So  an  ineflectnal  recovery  S8T 

22.  So,  a  feofTment  by  a  tenant  in  fee, 
after  making  his  wifl,  to  hit  own  tue 
in  fee,  i«  a  revocation  -        287 

23.  Conveyance  upon  a  specif  trust,  or 
for  a  particular  purpose,  how  far  a  re- 
vocation -         -  .287 

24.  Where  that,  which  is  done  to  « 
equitable  estate,  would  (if  *«  •*** 
were  iegal)  pass  it  out  of  one  (WW" 
to  another,  such  act  ii  a  revocatton  m 
equity  ...         WO 

25.  If  testator's  estrte  be  parted  with 
but  for  a  moment,  and  taken  back  to 
the  same  use,  the  will  is  revoked  ^9 

96.  Testator  must  be  actuallj  i»™  " 
tbe  time  of  makmg  his  will        ^ 


•97^  If  a  testator  ba^g  an  eqint^e 
estate,  makn  his  will  and  aftcrwardt 
takes  a  conveyance  of  the  legal  estate 
to  himself  and  bis  heirs,  it  is  do  rero- 
catioo        -  -        305,  and  note 

28-  Seciut  if  hamg  the  legal  estate,  he 
devises  it,  and  then  passei  it  to  tnu- 
tees  for  himaelf  and  his  heirs       Uiii, 

29.  Iff  where  ihe  Iwal  estate  is  called 
ID  after  a  new  wul  made,  anjr  new 
use  is  engrafted  vpoo  it,  the  will  is 
revoked  ...        Hid. 

30i  Revocadan  in  equity  by  articles  to 
•ell  for  valoahle  consideration       315 

31.  Revocatioii  of  wills,  how  far  af- 
fected by  the  doctiine  of  relation 

317,  rt  «o. 

32.  Where  testator  aliens  upon  condi- 
tion) after  making  his  will,  and  then 
enters  for  the  condition  broken      321 

33.  How  &r  mortg^s  operate  as  a 
revocations  of  wiUs  332,  el  nq, 

34.  Alteration  of  teetator'a  esute,  is  a 
revocation  of  the  will  337,  note 

35.  Cancelling  is  a  revLocation  !J65 

36.  Of  revocadona  by  codicQ  387 

37.  Revocations  of  wills  of  personal 
estate  -  -  416 

See  Ai-TKRATiQN ;— Erasure  )— Cas- 
ckllihO  i — Lease  I — 4 ; — LEoacv 
6 ;  —  Marriaoe  ;  —  Mistake  ;  — 
Mobtqages  6 1  — Partition  1 ; — 
RiLATioK  1 ; — Tbarimo  1 


SATISFACTION   (in  EQUITY). 

1.  Distinct  meanings  of  the  terms /Afif- 
f action  and  ptrfonnancc  420 

2.  Satisfaction  is  the  general  term  ex- 
pressing the  final  eSect  of  perfbrm- 
sDce,  electioD,  and  reformation  -  ^424 

SIGNATURE. 
1.  What  is  a  sufBcient  ngnatore  to  a 

wUl  -  -  -  121 

%  SuiEcient  if  a  will  be  writte;^  t^  tes- 


tator's own    band  with  Iiii  lunte  hi- 

■ened  -  -  182 

3.  Nor  is  it  material  whether  sncb  sig- 

be  at  the  top  or  bottom  of  the 


will 


(i.  n 


d]2! 


4,  But  if  testator  begin  to  sign  in  r^ 
gnlar  form,  and  does  not  complete  it, 
the  statute  is  not  satiseed  1 24 

5.  Whether  xsaSfif  is  signing  125,127, 

and  note,  131 

6>  Whether  making  a  mark,  where  the 

party  is  unaUe  to  write,  is  a  saffident 

signature        ...  128 

7.  The  practice  of  the  dvil  law,  where 
the  testator  could  not  write    131,  note 

8.  Sufficient,  if  witnesses  attest  upon 
the  acknm^edgment  by  the  testator, 
without  sedng  him  actually  sign 

131,  252,  256,  note  (2) 


SOLDIERS'  AND  SEAMEN'S 

WILLS. 

1.  Soldiers  and  Seamen  may  make  Dua- 

cupativewills,^  under  what  rcstiictiaM 

209 

SPECIAL  OCCUPANT. 

1.  Whether  an  executor  might  be  a  spe> 

cialoccopant        •        •         •       53 

STALLAGE  (PROFITS  OF) 
Stt  Dktis^  2 

STAMP. 

1 .  IF  testator  had  his  name  on  a  st 
it  would  be  aulEcient  if  he  impr 
his  name  instead  of  witing  it 

STOCK. 

1.  Bequests  of  stock,  when  r 
not         -  -  ', 

2.  If  a  tnistee  of  stock  trai 
out  power,  be  is  liable  r 
store  the  individual  stoc' 
the  money  it  produced 


SUBSEQUE^ 
1^  Subsequent  act) 


IN0£Xi 


revocative    of  wiHs;    see    Revo- 
CATION  27,  et  leg* 

SUBSCRIPTION. 
Sa  Signature; — ^Witnesses. 

SURRENDER. 
St^  Copyholds  ;  —  Relation  7 1  — 
Will  59. 


T. 


TEARING. 
Tearing    a  will    is    sufEcient  revoca* 
tioo,  under  >vhat  circumstances 

d71>  note,  383,  note 

TENANT  IN  COMMON. 

Difierence  between  tenants  in  com- 
mon and  joint  tenants,  as  to  the  ef* 
fects  of  partition        •        o40>  note 

TERMS  OF  YEARS. 

1.  Tenns  of  years  cannot  be  created 
but  by  will  duly  attested        90,  note 

2L  Though  they  will  pass  by  «n  unat- 
tested will        -  -  -90 

S.  Terms  attendant  ufion  the  inheritance 
are  within  the  statute         -        ihU. 

TENANCY  FROM  YEAR  TO 
YEAR. 

1.  A  tenancy  from  year  to  yrar  is  de- 
visable and  transmissible  862 

2.  And  the  good  will,  or  tenant^i^ht 
which  accompanies  it,  passes  with  it 

363 
TENURES. 

1,  Military  tenures,  when  abolished    17 

%  Influence  on  the  disposal  of  landed 

property        .  -         -        ibid, 

TESTAMENT. 
See  Nuncupative  Will,  and  Will 

TESTAMENTI  FACTIO. 

}•  Progress  of  the  Testamenti /actio  in 
the  Koman  jurisprudence         2,  note 


2.  Sucoestions. to. property  howregn* 
lated  prior  to  the  twelve  tables    ib.  3 
S«  Number  of  witnesses  necessary 

4,  note 
TESTATOR, 
h  Who  may  be  a  testator         27— S2 
2.  Declarations  of  testator^  how  far  ad- 
missible as  evidence  -  453 

And  see  Evidence  18 — 20;  Attb- 
TATiON  2 — 4;  Lakd  I. 

TREASON. 

Persons  attainted^  cannot  dispose  of 
property  by  will         -         -        32 

TRUST. 

1.  Discretionary  trusts  and  ezpr^ 
trusts,  how  considered  in  equity  231 

2.  Difference  between  an  equity  of  Jie- 
demptionand  amere  trust  3S89note(4) 

3.  Of  the  presumptive  trust  in  the  ex- 
ecutor for  the  next  of  kin  of  the 
testator  as  to  the  suiplus  undisposed 
of  by  the  will  -  -       m 

4*  Of  the  rule  in  respect  to  tiiistees  be- 
coming purchasers       -       523»Boie 

5.  Trustee,  transferring  stock  withoot  a 
powery  is  liable  either  to  restore  the 
stock,  or  to  pay  the  money  it  pro- 
duced, to  cestui  que  trust  524,  no:ej[5) 

6*  Husband  when  trustee  for  the  wiie 

iL  note  (6) 


USES. 
See  Charitable  Uses  ;-«Wjil  28 


W. 

WIFE. 

1.  HusbandSf  not  compellable  to  dis- 
tribute the  personal  estate  of  their 
wives  -  •  508 

See  Married  Women. 


*       WILL. 

I.  Of  makiDg  and  pttbluhiag  inlli  1 
S.  Progrest  of  the  ww  -  MJ. 
3.  Of  the  Tertamenii  faetio  amoDg  the 

Romaut  -  .  S,  now 

4k  SuccetnoM  to  property  how  regu- 
lated preriotuly  to  the  twelre  tablet 
Hid.  3 

5.  KiHiber  of  witneuei  necessary 

4,  i.  note 

6.  Of  the  aocient  common  law  of  Eng- 
land -  .         .  7,  8 

7.  Rettiaiots  upon  the  teatameatary 
power  by  the  cuitoms  of  York  and 

,  LoadoB)  removed  by  natutei  7,  note 

8.  Ofihepowerof  bequeathing  legaciet 
in  the  difierent  ita^  of  the  Roman 
law  .  .  8|  note 

9.  Legata  etJU^^omwutta,  what 

9,  10,  note 

10.  Diipoult  of  land  by  willt  under 
the  feudal  ayttem  -         9—15 

II.  C^ientioa  of  the  27  H.  8.  c.  10. 
upon  willi  -  .        15 — 16 

1&  Loom  coDtttuodont  «f  the  natute  tX 
Willi  >  .  .18 

IS.  Reatraintaimpofedbytbe  ttatuteof 
fraad«,  on  the  making  of  willa        32 

14.  Not  necestary  that  witneuea  should 
be  privv  to  thor  contents  23 

15.  Of  the  tenamentary  capacity      «7 

16.  C«>acity  of  married  women  to  make 
a  will        -  .  -        28 

16.*  In  what  manner  dieir  teitamentary 
diiDOaitioDa  take  efibct  29|  SO 

17.  A  will  is  vitiated  by  fraud,  or  by 
dnreii  •  -  -        31 

18.  And  also  by  the  isfitncy  of  the 
party  -  .  31,82 

19.  How  affected  by  conrictiDn,  at- 
tainder, outlawry,  aid  telf-murder  32 

SIX  The  statute  of  willi  does  not  ex> 

tend  to  copyholds         •        -        34 

(And  see  title  CopvHOLDi.] 

21.  A  will,  disposing  of  the  equitable 
estate  in  customary  freeholds,  must 
be  executed  and  attested  according  to 
the  statute  of  frauds        -        41,  42 

3S.  £ii^'  where  there  is  ft  custom  for 


surrenderfng  these  equital>Ie  estates  10" 
the  uses  of  a  will,  they  seem  to  be  oot 
of  the  statute  .  -  44 

83.  All  equitMiIe  estates  of  frediold 
must  be  devised  by  will  duly  exe- 
cuted -  -  ihii. 

24.  Willi  of  lands  devisable  by  custom, 
mast  be  in  writing         -        -        45 

25.  Defrcdre  execution  of  a  will,  whea 
helped  by  eqtttty        -  -        69 

96.  A  man  cannot  by  nitt  reserre  « 
power  of  cti^MMfalg  of  real  estates  by 
a  future  unattested  <mll  or  codicil 

72,  and  note 

27-  An  instmmeat,  not  intended  to 
have  effect  till  the  death  of  the  party, 
is  tutammtary  m  its  operation  and 
quality,  mihalevtrwutgheitiform  73 

28.  Difference  between  a  conAyance 
to  uses,  and  a  mil,  in  lespect  to  the 
legally  of  reserving  a  power  of  fu- 
ture disposition  -  -         74 

29.  Every  paper,  to  which  a  will^uly 
attested  referi,  if  it  comprise  a  (fispo- 
sition  of  re^  property,  to  be  eSeetual 
as  a  testamentary  p^>er,  nmst  be  in- 
corporated originally  iato  the  will,  or 
be  executed  according  to  the  statute  ( 
and  such  pwer,  to  be  so  incorporated, 
must  be  diitmct!''  referred  to  and  de- 
scribed by  such  will     .        -        75 

Sa  Of  wills  charing  lands       77—90 
'(And  see  title  Lands.) 

31.  AVhat  things  affixed  to  the  freebok' 
will  pass  by  will  .  .  p 

32.  IVees  imU  not  pass  by  wilt  un 
tested 

33.  Nor  grass  or  herbage 

34.  Nor  heir-looms  -  tb 

35.  But  growing  com  will 

36.  An  unexecuted  will  is  not 
force  R>  raise  a  case  of  electior 
a  person  taking  a  benefit  in 
ional  eatate  by  the  same  wi) 

S7-  But  if  in    such    unexe 

there  is  a  legacy  to  the 

cmiiiiioii  thai  he  did  no' 

Will)  he  is  put  to  his  eler 
38.  Of  the  testator's  sigi 
.  subscription  of  the  wir 
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39.  Formality  of  pufalicatftn  137 

40.  AwtlU  thoughttbc  prooedediDat 
£ffereot  times,  and  often  suspended 
and  resumed*  will  need  only  one  exe- 
eutimi  -  -  -         140 

41.  Of  the  execution  of  a  will  written 
on  iifihaUfMut  of  paper  141—144^ 

and  note 

45.  Difference  between  a  writing  in  Qon- 
tinuadon  of  a  will  fimnerly  bc^itty  and 
arapublicaiion        •  -  ,     i45 

43.  The  subacription  of  a  will  need  not 
take  notice  tha!t  they  attested  in  dlie 
testator's  preience  •  ihtd. 

44.  Of  the  time  and  manner  of  making 
the  attestatioD        •  «        16S 

4i.  Proof  of  wills  relative  to  penonal 
property  -  -  191 

46.  pf  proTine  a  will  in  the  common 
and  solemn  toims      •         -      193 

47.  Of  the  form  of  the  testament,  1D5 

48.  A  memorandum^  written  by  a  per- 
son in  contemplation  of  dem,  and 
with  a  design  to  make  it  operative 
after  that  event*  may  be  proved  in  the 
Ecclesiastical  C  ouit  as  testamentary; 
and  if  so  recdved*  will  be  supported 
iD£<)mtv        •  -        19(>»200 

49.  Of  altering  a  written  will  by  a 
DuncG^attvedis^t'sition        -       806 

50.  Of  soldiers'  and  seamen's  wills, 

209 

51.  Appointment  of  guardians  by  deed 
revocable  only  by  will  duly  executed 

*2S9,  240 

52.  A  man  cannot  make  an  irrevocable 
will        -  .        256  noted!) 

53.  An  instiiiment  designed  as  a  will, 
and  not  made  merily  to  revoke  a 
former  will  of  the  same  landsi  will  not 
take  efiect  unless  executed  agreeably 
to  the  statute        •  •        So  8 

tA.  Of  inconsistt'ut  wills  •  261 
BS*  Testator  must  be  actually  seised  at 

the  time  of  making  his  will  295 

^.  Lands,  acquired  by  purchase  after 

the  will,  do  not  pass  by  it  296 

57.  Contingent  and  executory  interests 

are  deviseable  -.  tlnd*  note 


58.  Of  the  RsemUnce  bemeo  willi 
and  conveyances  \^  vies     JOO  note. 

59.  Diftranoe,  aa  to  the  oltiireof  a 
will  according  iso  the  civil  bw  and 
the  few  of  iSighttd         -        901 

60.  After-puichased  oqiyhdHb  do  not 
pass  by  tne  antecedent  wdi         803 

6L  Excqit  where  the  will  is  repaid 
lisbed  by  a  surrender        -        M* 

62.  A  ml  may  be  so  cooSned  in 
terms  as  to  be  of  necessity  rtroked 
byjMitWon  *  -         947 

63,  Testator  mav*  ^by  will  pass  say 
latere  chattel  mtcitetfc>wharsoefer, 
provided  they  come  within  thede* 
acriplioB  of  the  bequest     957*  ^ 

M.  In  case  of  altemtio^  a  will  max 
be  le-executed  •  976 

65.  If  a  man  iiatify  and  confirm  hit 
lastwiUf  he  rat&a  and  confiraii  it 
with  every  codicil  which  has  been 
made  to  it;  and  if  an  inttraiediate 
codicil  has  charged  any  pan  of  it, 
it  is  confirmed  with  these  dis(]ge^ 
&r  the  codicU  is  futri  o£  it       588 

66.  But,  if  a  will  be  made»  and  dies 
another  will  making  some  difeeot 
dispositions,  and  then  a  codicil  coo* 
finning  the  will  &r$t  mads,  the  al- 
teratiops  made  by  the  intermediate 
will  aregone         ^  ^        'M. 

67.  Married  women  may  make  w3b 
with  consent  of  their  bidbands 

398,  note  (2)  894- 

68.  Evidence  and  construction  of  wiik 

4S8fdsig^ 

69.  Of  the  republication  of  wills  476 

70.  Provisions  of  39  and  40  Geo.  3. 
c.  98.  for  restraining  all  tniitt  aod 
directions  in  deeds  or  wills,  whereby 
the  profiu  or  produce  of  real  or  per- 
sonal estate  shall  be  accumulateaf 
and  the  beneficial  enjoyment  ihercsf 
postponed  beyond  the  time  therein 
limited  .  .        514-516 

7 1 .  Precedents  of  wills      516,  et  uq- 

72.  Power  given  in  a  will  to  a  per- 
son to  whom  a  Kfe  esute  is  limitw* 
to  cliarge  the  esute  with  portion*  for 
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.    to  be  prdrided  for  51&— 518 

79L  Fonn  of  a  will,  coatasung  Stfo- 

•itioiu  of  real  and  personal  wopertjt 

the  fffaSle  to  form  Me  faaa  aad  go 

oa  pendoal  eatate  519— fi30 

?4.  A   will  disponng  {ffibcipally   of 

lea)  property  in  ahai«s,  among  ckil- 

dren  and  grandckildmi     591—599 

75.  A  will  diipoaing  of  real  and  p«r- 

ional  ettate  by  vay  of  pnnritk»  for. 

ctnldrea  •  540-T-552 

^6,  A  will,  dompiinng  Tarions  dispo- 

'    aitioiu  of  real  and  personal  enatc, 

JNtnly  of  tenatoFs  own  eataw,  and 

partly'  in    perlt^nance  of    Tarieaa 

-  tnisu  and    oUigatioDt  impoaed  on 

-  him  by  antecedent  tettlemema    552 
77.  Of  the  danie  making    Kcning 

-  iharei  anlnect  to  aurriTonhip 

5S6,  note  (7) 
7&  Will  diapoaing  prindpally  of  rva] 
property  in  iham  among  children 
asd  nftndchildren  >-  531 

.  79i  Wul  ^aponng  (d  real  and  per- 
aooal  estate  by  way  of  protiaion  for 
duldrea  -  ■  £40 

80.  What  articles  oomprdbcnded  un- 
der diflerent  words  and  phiues' 

540— 54%  note 

81.  Will  of  real  uid  peraonal  estatet 
partly  of  leatator'a  owo  ettate,  and 
partly  in  perfonnance  of  nrions 
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menu  •  -  552 

S2.  WiU,  directing  a  seNlement,  with 
Hmitations  in  a  strict  ibim,  for  pre- 
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8S.  Where  tcatator**  object  is 
serve  the  dexjsed  estates,  as  long  aa 
long  aa  possible  in  hit  family,  how 
this  ia  to  be  efieoed  567,  note 

'64.  Where  the  estate  directed  to  be 
purchased  cannot  be  had,  other  lands 
may  be  bought         -        577,  note 

85.  Where  tfaefliGcaiuinotthe  estate 
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aDndties  and  rcnt-diarges  i  contain- 
ing also  variooa  bequests  of  chauels 
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89.  A  moxrhant's  wdl,  prtmdisg  'for 
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the  naan^ement  of  hit  executors  for 
the  baoem  of  hit  family,  and  Jhr  tha 
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thebusiiKaa  •  •      '    94S 

90.  ComptehninTe  dnsae  and  be- 
quests of  mjoat  detcrmtiont  of 
property  to  trnatees,  for  aalt  and  ac- 
cumuladoo  of  the  prodnoe  676 

91.  Devise  of  an  adrowson  to  trustees 
>  to  present  a  certain  peraon  to  the 

next  avoidance        -         —        683 

92.  Words  of  a  will  whereby  a  testa- 
tor charge*  hit  defata',  legaciett  &c. 
upon  a^hia  estate  •  683 

95.  i^mt  topierenteBanDoitantuar- 
do-  the  wtU  from  parting  with  tiis 
aannity  .         -  -  684 

94h  Dents  of  upholds  and  leaae- 
holde  for  lives  and  years,  to  traateet, 
to  the  same  ubm  hs  the  (reebold  685 

Sfc  Defile  of  the  residue  of  the  tes- 
tator's  pertonal  estate,  in  trust  t' 
aell,  call  in,  diipote  of,  and  con<r> 
into  mdne^,  tuch  put  as  thati  ' 
conaist  of^  stock  or  real  accnr: 
and  urett  it  in  aecuritka,  and  t' 
out  to  make  pmritaon  for  neat 
relation         ... 

96.  BeqtKM  of  ,ltwela,  ace. 

97.  A|^intment  uoder  a  p 
the  benefit  of  tettator'r 
duldren 

98.  Clause  in  a  will  direp 
of  leasing)  and  of  ael 
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•accetdTe^  ia  i>il  male,  linitt  the 
•MPe  to  bu  two  dau^iaen,  in  laoie- 
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tako  cxchwiTcly  of  their  hiMbnd*) 
with  the  Mmc  ntamiAif  in  tail  to 
dieir  retpccttre  cbitdren  in  luccea- 
aion,  with  o^mi  ultimate  remaiBderai 
the  iriiole  being  directory  of  ■  aettle- 
twtt  to  be  made  695 

too.  Deriae  of  a  tun  to  be  ^iplied  ra 
rdcani^poorptiaoiKn        •      697 

ifk.  A  pT^mblc  to  a  will,  the  tntator 
beinff  about  to  go  to  aen         •    617 

102.  A  ge«er)l  torm  of  a  cottidl  to  a 
will,  where  only  tome  few  additiona! 
I^aciea  are  giTcn         -         -      698 

103>  Another  general  form  of  a  codicil 
to  a  will,  where  tevenl  Irgaciea  are 
revoked      .  -  .       698 

104.  A  mtocnpatire  will        -       699 

105.  Coitcluioit  and  atteatatioB  of  a 
will  written  on  WKral  theeta       TOO 

106.  Common  ibnn  of  ateeatatiofi  701 

107.  Atteatatioa  of  a  codicil  iUJ. 
And  see  the  fellowiaga  titlai  in  tfaia  In< 
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Laaias ;  MAnniAGz ;  Mistakk  i 
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